Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


i 


L   L 


Cio    U.K. 
Scctl.  S'lO 


\ 


ir 
4 


• 

1 


LECTURES 


OK  THE 


HISTORY  AND  PRACTICE 


OF  XHS 


LAW  OF   SCOTLAND, 


KELATIVE  TO 


CONVEYANCING  AND  LEGAL  DILIGENCE. 


By  WALTER  ROSS,  Esq. 

WKITXE  TO  THE  SIGKXT. 


THE  SECOND  EDITION. 

TO  WHICH  IS  ADDED 

A  DISCOURSE  ON  THE  REMOVING  OF  TENANTS, 

AND 

A  GENERAL  INDEX. 


IN  TWO  VOLUMES. 


VOL.  L 


EDINBURGH : 

PRINTED  FOR  BELL  &  BXUkDFUTE. 

1822. 


o^e/ 


«  «    .mm  .  *• 4 


TO  THE  RIGHT  HONOURABLE 


ILAY     CAMPBELL, 


OF  SUCCOTH, 


lORD  PRESIDENT  OF  THE  COURT  OF  SESSION* 


THE  FOLLOWING  SHEETS  ARE, 


WITH  THE  GREATEST  RESPECT^ 


INSCRIBED, 


BY 


HIS  LORDSHIP'S  MUCH  OBLIGED, 


AND  MOST  OBEDIENT, 


HUMBLE  SERVANT^ 


THE  EDITOR. 


ADVERTISEMENT. 


THESE  preleSions  were  delivered  by  Mr  Rofs,  to  a  numerous 
body  of  the  Gentlemen  of  the  law,  who  attended  the  private 
clafs  which  he  taught  in  Edinburgh  during  the  years  1783  and  1784. 
The  '  Addrcfs  to  the  Members  of  the  College  ofjujlice^  publKhed 
by  the  Author  previous  to  opening  the  clafs,  and  now  prefixed  to 
this  volume,  will  explain  the  nature  of  the  plan,  the  reafons  of  the 
particular  arrangement  of  the  fubjeds,  and  the  mode  of  invcftigation 
adopted  in  the  profecution  of  the  undertaking. 

» 
It  is  much  to  be  regretted,  that  a  new  line  of  bufinefs,  in  which 

Mr  Rofs  found  himfelf  unexpededly  engaged,  and  which  required 
almoft  conftant  attendance  in  another  country,  withdrew  his  atten- 
tion from  his  favourite  ftudy,  and  prevented  him  from  completing 
the  plan  he  had  in  view.  Had  he  been  allowed  to  put  a  finilhing 
hand  to  the  work,  it  would  no  doubt  have  appeared  in  a  different 
(hape,  and  have  been  produdive  of  more  honour  to  himfelf,  and  of 
greater  benefit  to  focicty. 

The  following  Ledurcs,  however,  being  complete  in  iliemfelves,  in 
confequence  of  the  Author's  method  of  treating  each  fahjcd  fcparatcl y, 
without  any  connedion  with,  or  relation  to  another,  led  the  Iiditor  10 
entertain  the  idea,  that  the  publication  of  them  \yould  be  of  confidcr- 
able  public  utility.  But,  being  unvvilling  to  hazard  the  reputation  of 
the  Author,  he  judged  it  proper,  before  putting  the  work  to  the  picfs, 

to 


'  *_' 
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vi  ADVERTISEMENT. 

to  fubmit  It  to  the  pcrufal  of  two  Gentlemen  of  the  Law,  of  diftin- 
guiflied  knowledge  and  abilities  ;  and  with  their  approbation  he 
now  offers  Lt  to  the  Public- — In  doing  fo,  he  wifhes  that  thefe  volumes 
fhould  be  confidered  rather  as  confifting  of  fo  many  praSiical  ejfays^ 
or  laiv  tra6is^  than  as  being  a  complete  courfe  of  Le^ures,  of 
which,  indeed,  they  were  iniended  to  be  only  a  part. 

The  Editor  returns  his  grateful  thanks  to  the  Gentlemen  who  fo 
kindly  took  the  trouble  of  revifing  the  manufcript.  Wuhout  their 
afiiftance,  he  never  (houid  have  ventured  to  give  the.  prefent  work  to 
the  world. 

•  * 

It  18  hoped,  that  th6  Reader  will  excBfe  any  fm^h  inaccuracies 
ia  the  work,  which  are  unavoidable,  efpecially  in  a  pofthumoue> 
publication. 

EOINBURG  Hi? 

\ft  January  1752,  5 
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TO 


TO  TH^ 


MEMBERS 


OP    THE 


COLLEGE    OF    JUSTICE. 


TH  E  Education  which  the  Youth  of  this  country,  deflined  td 
the  profeflion  of  the  Law,  ufually  receive^  is  infufficient  to 
qualify  them  for  the  immediate  pradice  of  it,  either  at  the  Bar,  or 
even  in  the  inferior  departments  of  the  fcience.  The  young  Lawyer 
is  aftonifhed  at  difcovering  how  little  his  abftrad  (Indies  have  fitted 
him  for  pradice.  He  comes,  perhaps,  to  argue  upon  Deeds^  the 
parts  of  which  he  has  never  eonfidered  with  attention ;  and  to  con- 
dud  himfelf  by  Forms  of  Courts  till  then  almoft  unheard  of:  Confe- 
quently,  in  the  moment  of  debate,  of  expandon  of  mind,  he  heti- 
tates,  and  feels  himfelf  the  echo  of  the  Agent  *•     The  Writer  is 

fcnfible 

•  Sir  George  M<Kenzie*s  charafters  6f  the  Lawyers,  his  cotcmporaries,  arc  drawn 
with  a  MaAer's  hand. — The  effefl  of  the  difadv^lntage  here  pointed  out  is  finely  mark- 
ed in  one  of  thefe  portraits : — <  Cunningbamus  natura  difertus^  et  lucubrationibus  doc« 
'  tus ',  dotes  fuas  continuata  per  multos  annos  cum  his  difputatione  mire  auxerat.  Ah 
♦  initio  charttdas  etiam  negUniJ/tmas  omniaque  fa&i  ramenta  pe'rfcrutando,  ciientibus  potius 
<  quamfamaefi  accommodaverati  nee  in  arguendo  ea  quae  juris  erant  fibi  in  fuis  oratloni- 
Vol.  I.  b  « bus 
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£?nnble  of  an  embatraffiment  no  lefs  difcouragingj  upon  quitting  the 
Office  of  his  Mafter.  The  time  of  an  apprenticelhip  is  not  always 
employed  as  it  fhould  be;  nor  are  the  opportunities  of  inftrudtioa 
vrhich  that  period  affords  fufficient.  to  fit  him  for  the  exercifc  of  his 
profeflion.  He  trembles  at  the  thoughts  of  trufting  to  his  own 
ftrengthj  and  goes  on,  like  a  man  in  the  dark,  doubtful;  timid,  and 
groping  every  inch  of  his  way.  Knowledge  is  then  to  be  picked  up 
by  experience,  by  accident;  and  the  praditioner^s  hairs  often  begin 
10  change  colour  before  he  acquires  that  confidence  in  himfelf,  that 
eafe  in  the  execution  of  bufinefs,  which. is  iudifpenfibly  neceffary  ta* 
the  happiatffs  of  his  life^ 

There  are  many,  however,  whofe  opportunities  of  information- 
have  been  great,  and  who  have  properly  improved   them.     There- 
arc  men  of  natural  ability,  who  quickly  furmount  all  difadvantages, 
and  reach  the  fummit  of  their  profeffion  againft  every  defedt  of 
education  :   At  the  fame  time,  there  is  no  man.  of  bufinefe  who  i^  not 
more  or  lefs  affe£led  by  the  circumftances  I  have  mentioned^     If 
Forms  have  not  been  ftudied  by  a  young  Lawyer  in  acomprehen- 
five  manner,  he  muft,  in  the  courfe  of  his  pradiice,v  meet  with-  new 
ones,  which  will,  for  a  little,,  flop  his  progrefs;    However  varied  and 
extenfive  the  bufinefs  of  fome  Writers  may  be,   there  are  branches- 
of  Pra£lice  which  never  (or  at  great  intervals)  appear  in  their  Offices. 
The  employment  of  on&^   is  chiefly  convtyancing-^ihdii  of  another,, 
agenting — money- matters,   and    the   management   of  eftates,   of  a 
third;  fo  that  the  apprentice  has  not  an  opportunity  of  learning  a. 
great  part  of  what  he  ought  to  know. 

The  bad   confequenccs  of  this  want  appear  from  the  methods 
which  have  beea  attempted  to  fupply  it..    In  the  beginning  of  the 

prefetit 

*  bus  indoIGti  donee  hos  per  plures  anm>9  ilifputanfes  audlverat,  inTidiamqtie  ita  pru« 

*  denter  vitavit^  donee  earn  fuperaverat.;— Ta/i^jn  tamtH  vere  matarus  fuavktr  doEhqu9 

*  Qtcmt^  et  exidimationem,  quam  alii  auckicia  rapiunt,  ille  modcftia  fua  (ibl  coilciliayk,* 


:(    xi    ^ 

|Trefent  century,  an  ^ipprcnticefliip  m  a  Wi  itihg-diamber  was  deenfti 
;atf  indifpenfibic  part  of  the  education  of  a  yoong  Lawyer ;  and^ 
^evenin  later  times,  fevcral  of  thefe  Gentlemen  have  dedicated  a  pait 
of  fhcirtime  to  attendance  at  the  Offices  of  well  employed  Writer^, 
Cut  the  Hou^nefs,  the  want  of  variety,  the  partial  manner  in  which 
'bufinefs  there  fliewed  iifelf,  foon  difgufted  them.  They  perceived, 
that  fufficieiu  time  could  not  be  fpared  for  imbibing  knowledge  in 
ihat  brok«i  manner.  ^  The  evident  want  (fays  Sir  WHliam  Black- 
^  done)  of  fome  afliftance  in  the  rudiments  df  legal  knowledge,  has 

*  given  birth  to  a  pradice,  wluch,  if  ever  it  had  grown  general,  rauft 
^  have  proved  of  extremely  pernicious  ccnfeqnences:  I  mean  the 
^  cuftom  to  drop  all  liberal  education,  as  of  no  ufe  to  the  Students 
'^  of  Law;  bttt  to  place  them,  in  its  (lead,  at  the  defk  of  fome  fkilful 

*  Atiortiey,  in  order  to  initiate  them  early  in  all  the  depths  of  Prac- 
^  rice/  He  is  iicre  fuccefsfuUy  pleading  the  caufe  of  univerfity  edu- 
cation, of  the  then  novel  Vinerian  eftablilQiment  at  Oxford  :  But, 
with  the  moft  profound  deference  to  that  learned  Pr ofeflbr,  it  may 
be  averred^  that  if  a  Lawyer  <:ould  be  initiated  in  Pradlice,  without 
dropping  his  liberal  fludies,  it  would  be  the  moil  compleat  education 
lie  could  receive* 

* 

So  far  from  1)anifliing  liberality  of  accomplifhments,  ^ven  from 
the  fecond  branch  of  the  profeflion,  the  Writers  to  the  Signet  have 
hccn  careful  to  enfure  a  claffical  and  genteel  education  for  their 
Members;  and,  by  late  regulations,  none  are  admitted  to  fcrve  ap- 
premicefliips  who  have  not  received  it. 

Confcious  of  tlie  defeds  of  chamber- education,  and  how  little 
pains  their  more  advanced  cleiks  take  in  inftru£ting  apprentices,  fc- 
vexal  of  thefe  Gentlemen,  of  diftinguifhed  abilities,  have,  at  diflercnt 
periods^  determined  to  dedicate  fome  time  to  leduring  upon  the  fe- 
veral  branches  of  their  bufinefs,  which  they  wiflied  to  impart  to  the 
Youth  under  their  care,  in  a  regular  method*     I  have  no  doubt  that 

b  2  thefe 
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tfcefe  good  endeavours  have  been  attended  with  the  beft  confequen^ 
ces;  but   the  interruption  of  real  bufinefs  could   not  fail  to  diflrad 
th^  attention,   and  break  in  upon  the  plan.     Having  often,  in  the 
midft  of  pradice,  amufed  myfelf,   by  tracing  the  origin,  the  ptiii- 
ciples,  and  the  progrefs  of  particular  parts  of  our  Forms,  I  infenfibly 
contracted  an  inclination  ta  the  (ludy,  and  felt  a  wifh  for  leifure  to 
profecute  it.     This  inclination  came  at  k(l  to  be  gratified,  in  a  man?- 
ner  little  enviable.   Refidence  in  the  town  became  incompatible  witk 
health.     In  this  fituation,  the  thought  of  the  prefent  undertaking 
prefented  itfelf :  And  though  the  fmall  dillance  to  which  I  had  re- 
tired proved  unfuitable  to  practice,  it  appeared  to  be  no  obftacle  to 
an  employment  which  required  a  regular  attendance.     I  refleded; 
that  other  profeflions,  Medicine  in  particular,   were  furniflied  with 
feparate  inftrudors  in  all  their  branches,  which  rendered  the  educa- 
tion of  Students  fcientifically  compleat ;  that  the  Pradicc  of  the  Law 
was  communicable  by  the  fame   method  as  the  Theory  of  that  fci»- 
encc;  thai,  in  Medicine,  the  Profeflbr'muft  wait  till  Nature  produce 
the  difeafe,  or  Accident  the  fradure,  upon  which  his  Clinical  Ledure 
is.  to  be  given ;,  and,  confequently,  the  order  of  inftrudlioa  muft  wait 
upon  Nature  and  Accident;  —  whereas,   in  the  Pradice  of  Law,  all 
the  Forms  are  at  hand,  ready  to  be  exhibited,  arranged,   and  com- 
bined at  pleafure.    Thus,  by  dcgreqs,  I  was  led  to  think,  that  I  could 
not  employ  my  time  with  more  advantage  to  my  profeflion,  or  more 
pleafure  to  myfelf,   than  by  dedicating  it  to  tha  ftudy  of  the  Pradi- 
c^l  Part  of  the  Law  qf  Scotland,   and   to  the  inftrudion  of  young 
Gentlemen,  deftined  either  to  ihe  B;:ir,  the  Writing  chamber,  or  other 
hxanQhes  qf  the  profeffi.on  *• 

There 

•  Itt  the  Seminary  of  Jurifpru Jcncc  at  Paris,  thtsre  arc  a  certain  number  of  Tcachecs 
conjoined  (or  aggregated  as  the  French  term  it)  to  the  Faculty  of  Advocates,  whofc  pro- 
vince It  is  to  give  public  and  domcftic  Icftures  upon  the  laws — to  fmooth  the  entry  of 
the  ftiidy  of  thcnri  to  beginners — to  prepare  the  ftudents  for  the  examinations  they  are 
to  updergo— to  certify  their  abilities  previous  to  their  admifilon  tatrial,  Mid:  to  afliQ  at 
the  exs^minatioQjS.  hh  Grand  Encyclop.  v,  Jggregc* 


( 


•  f  • 
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There  was  a  time,  it  is  faid,  when  Conveyancers  and  Formaliftis 
id  Scotland  poffefled  a  degree  of  learning  and  informationi  in  which 
they  acknowledged  no  fuperiors— when  Styles  were  confidered  ae 
the  foundation  of  the  fabric  of  our  Law. 

In  the  days  of  Sir  John  Fortefcuc,  the  Students  of  the  Law  of 
England  fet  out  in  their  progrefs  from  this  goal.—-*  The  Students  in 

*  the  Inns  of  Court  (fays  he)  are  for  the  raoft  part  young  men : 

*  Here  they  ftudy  the  nature  of  original  and  judicial  Writs,   which 

*  are  the  firft  Principles  of  the  Law/— Without  a  thorough  under- 
ilanding  of  the  Forms  of  Writs,  it  wa«  Lord  Coke's  opinion,  that  a 
knowledge  of  the  Law  is  not  to  be  attained.. 

Styles,  as  the  pnerring  records  of  our  jurifprudence,  were  of  the 
greateft  authority  with  our  forefathers. — *  Arguments  brought  from 
*•  Style  (fays  Sir  George  M^Kcnzie  *)are  a^great  part  of  our  fiinda- 

*  mental  law. — ^They,  to  Lawyers,  are,  what  the  CharP  is  to  Geogra- 

*  phers,  or  the  Compafs  to  Seamen.'— -And,  in  another  place,  fpeak- 
ing  of  the  Forms  of  Gifts,  he  afferts,  that  Styles  were,  by  our  prac- 
tice, obferved  as  Statutes. — *  It  is  well  known  (fkys  the  Hon.  IX 
^  Barrington  t;  that  there  is  no  legal  argument  which  hath  fuch  force 

*  in  our  Courts  of  Law,  as  thofe  which  are  drawn  from  the  tvords 
'  of  Antient  Deeds ;  and'  that  the  RegiJIrum  Brevium  is  therefore 
•'looked  upon  to  be  the  very  foundaiion  of  the  Common  Lawv' 

It  is  a  trite,  bur  juft  remark,  that  the  value  and  rank  of  every  art 
and  fcience,  is  i^n  proportion  to  the  mental  powers  employed,  or  the 
mental  pleafure  created  by  it.  The  Conveyancer,  the  Formalift,  the 
Writer,  are  inferior  to  the  Barrifter. — His  employment  is  wholly  \^ 
beral— their's  is  partly  mechanical ;  and  the  more  they  deviate  from 

the: 

•  Obfcrvations  on  the  42^  Aft  of  James  VI; 
f  Obfervations  on  Antient  Stacutes,  p..  iiu 


«  ■ 
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the  emploTmcnt  of  the  mmd,  the  lower  they  fmk  in  efteem. — ^IIcr>cc 
fhat  gradation  from  the  intelligent  refpediable  man  of  bufinefs,  to  the 
'praditioner  in  thofe  inferior  parts,  in  the  execution  of  which  all  art 
upon  a  level. 

There  are  many  of  my  Brethren  in  Ration,  whofe  knowledge  and 
abilities  would  infure  a  very  different  fuccefs  to  an  utKkrtaking  of 
this  kind ;  but  they  are  too  deeply  engaged  in  the  duties  of  thtir 
profeflion.  —Were  any  of  thefe  Gentlemen  propofing  to  employ  their 
time  in  this  manner,  it  is  needlefs  to  declare  that  I  would  not  attempt 
it^  I  can  fay  nothing  for  myfelf,  but  that  I  am  fond  of  the  ftudy^ 
My  fituation  enables  me  to  dedicate  my  time  entirely  to  the  under- 
taking. Inclination  and  induftry,  therefore,  muft  be  offered^  in  place 
of  all  other  qualities* 

^  The  Styles,  in  former  times,  (fays  Mr  Dallas  of  St  Martin*)  were 
^  good  and  forma! ;  yet,  not  being  digefted  in  method,  required  a 

•  long  time,  and  great  experience  and  employment,  before  Youth  at- 

•  tained  to  perfedlon  in  the  art  of  writing  ^o  the  Signet,,  and  diving 

•  into  the.knowledge  of  Securities.*  To  fhorten  the  road,  he  collec- 
ted and  publifbed  z&yftem^  for  which  his  profeflion  has  been  infinite- 
ly indebted  to  himj  but  the  oldeft  Members  may  recoiled,  how  their 
htzxis/aiUd  within  them ;  with  what  difgufl  they  turned  away,  when 
prefented,  in  the  Writing-office,  with  fuch  a  frightful  volume  of  arid, 
naked,  unintelligible  Forms.  A  confiderable  time  pafTed  before  they 
could  be  brought  to  think  of  Styles  or  Forms  of  any  kind,  but  as 
mafles  of  impenetrable  dulnefs.— What  adds  to  this  early  averfion  is, 
that  our  Writs  have  not  always  foUowjed  the  changes  of  the  Law : 
They  are  often  replete  with  cuiloms,  rules,  and  terms,  the  vefliges 
of  which  are  no-where  clfe  to  be  feen.  Before  a  perfon  can  under r- 
ftand  what  now  /V,   he  muft  go  back  to  what  has  ^f^w.-p-Styles  and 

Forms 
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Ibrmf  €2innety  tbereforOy  be  eomprehended,  wuhout  fom^  acquaia« 
taace  with  anticnt  cuftoms,  manners,  and  hiftory  both  civil  and  ec- 
ckfiaftical.  How  can  a  competent  knowledge  of  the  Civil  Law  be 
attained^  without  the  aid  of  Roman  hiftory  and  antiquities  ?— By  a 
liberal  dSftributionr  of  national  fa(^v  eventS|.  and  remains  of  former 
times-*-by  a  judicious  application  of  general  principles,  and  a  famt* 
liar  expo(kk>n  of  technical  terms — Profeffibrs  Blackftone  and  Sulli* 
van  have  drawn  afide  the  fable  curtain  which  covered  the  myfteries 
of  the  Law  of  England,  and  given  a  lafting  value  to  their  own 
works.—*  Noajdum  fatxs  ftatuere  potui  (fays  a  Civilian)  plufne  juris 

*  hiftoria  ex  jurifprudentiae  libris,  an  jurifprudencia  ex  hiftoricia  mo^ 
^  numentia  acciptat/ 

The  ftudy  of  the  Law  is  often  (aid  to  Be  hedged*  round' with  the* 
Wambles  and  thorns  of  writs,  precedents,  and  authorities.  Difcou- 
raged  and  dejedJed,  the  young  mind^  therefore,  needs  every  allure- 
inent  to  fix  its  attention,  and  every  affiftance  to  encourage  its  perfe- 
v^iance  k^a  path-  fo  littie  fuited  to  its  wifhes.  What  then  ffaall  be 
faid  of  the  chorns^  and  brambles  themfclves  ^— Even  thefe  rough 
plants  bear  not  unpleafing  flowers.-?—' Law  (fays  Lord »Kaims)  be- 
'comes  only  a  rationar  ftudy,   when  it  is  traced  hiftorically.     And' 

*  yet  Law  is-  feldom  conduced  in  this  manner:  It  is  taught  as  a  coU 
•^  le£kion  of  fads ;  the  memory  is  employed,  feldom  the  judgment.- 

*  Were  it  otherwife  treated,  in  place  of  a  dry,  intricate,  and  crabbed 

*  fcience,  it  becomes  an  entertaining  ftudy/ — I  fhall  take  the  liberty 
of  applying  his  Lordlhip's  idea  to  the  inferior  department, — to  the- 
pradice  of  the  Law.     Let  this  branch  like  wife  be  treated  hiftorical- 
ly.    Let  ex'ery  part  of  it  be  traced  from  its  origin.     Let  illuftratioa 
be  borrowed  from  Law-— from  hiftoiy — ^tVam  antiquity — from  man« 
ners.     No  fcience  will  refufe  irs  aid  to  embellifli  the  rugged  path,-— - 
If  a  youth  has  received  a  liberal  education,  why  fliould  the  bufinefs- 
of  his  life  be  taught  him  in  a  manner  adverfe  to  every  thing  he  has- 
read  or  heard  ^  Why  ibould  imagination  be  darkened,  and  every 

agreeable^ 
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agreeable  idea  baniflied  from  his  ftudy  ?  Would  it  not  be  better  to 
give  him  fome  employment  for  his  acquirements,  to  excite  his  recol- 
lection by  hiftorical  allufions,  to  awaken  his  attention  by  pidures  of 
ancient  manners,  and  to  furptife  him  now  and  then  with  a  flower  of 
the  Belles  Lettres,  amidft  the  brambles  of  his  profeffion  ?  Thus  rea- 
fon  may  be  induced  to  take  a  (hare,  where  memory  only  would  have 
been  employed ;  and  memory  may  become,  not  an  index  of  fterii 
fa£ts,  but,  as  it  always  ought  to  be,  a  ftorehoufe  to  the  judgment.  Is 
it  not  a  (hame  to  fee  people,  during  the  whole  courfe  of  their  lives, 
writing  words,  nay  whole  claufes  of  Deeds,  they  do  not  underftand; 
and  going  gravely,  like  horfes  in  a  mill,  the  round  of  Forms,  with- 
out knowing  one  iota  of  their  origin,  their  progrefs,  or  even  their 
prefent  importance?  The  only  reafon  they  have  to  give  for  doing 
any  thing  is,  that  it  has  been  done  before.  The  lead  deviation^  then^ 
from  pradice,  confounds  and  diftraCls  them. 

To  the  ignorant  in  their  profeffion,  bufinefs  is  a  game  at  chance, 
where  the  odds  are  againd  the  player.  To  the  knowing,  it  is  a 
fcience  where  fuccefs  will  be  due  to  condudl;  not  to  fortunate  hits,  or 
unexpected  advantages.-—!  might  fay  a  great  deal  upon  this  fubjeft; 
but  it  is  unneceffary :  The  defeA  of  the  education  I  have  pointed 
out,  is  univerfally  felt  and  acknowledged.  I  can  mark  out  the  dif- 
eafe  much  better  than  prefcribe  the  cure,  which  (hall  notwithftand- 
ing  be  attempted. 

If  the  origin  and  progrefs  of  our  Law  and  Forms  flood  any-where 
difcovered ;  if  every  word  to  be  found  in  them  were  explained,  re- 
duced to  its  legal  import,  and  its  proper  etymon ;  if  every  branch  of 
Pradice  had  been  illuftrated  by  particular  treatifes,  as  in  England; 
then  I  fliould  have  had  little  to  do,  but  to  arrange,  methodife,  and 
cojled  materials  fcattered  in  volumes,  and  to  render  them  palatable 
to.  the  minds  of  beginners:  — But  I  have  no  fuch  afliftance.  Our 
Autiquaries,  though  not  behind  their  Brethren  in  acutencfs  or  dili- 
gence, 


(    3wU    ) 

genccy  bavfe  ixponded  their  fcf^axches  upon  points  of  mere  curiofity^ 
or  of  natioDiIi  difpute.  We  hate  no  biftory  proper  ro  our  Law,  but 
fome  loofe  unconneded  hints,  throWn  out  by  Sir  Thomas  Craig,  and 
Lord  Stair.  We  have  no  gloflfary,  but  Skene^s  little  Tradl ;  no  ex« 
planation  of.our  Statutes,  but  the  hurried,  fuperficial  Remarks  of  Sir 
George  M^Kenzie  ^ ;;  ind  not  a  word  relating  to  our  Forms  or  Prac- 
tice, but  what  is  owing  to  the  learning  and  ingenuity  of  Lord  Kaims. 

*  As  to  our  Law-books,  or  Syftems,  what  are  they  (fays  his  Lord- 

*  (hip)  but  a  mafs  Of  naked  propofkions,  drawn  chiefly  from  the  d^p- 
^  ciiions  of  oUr  Sttpifcme  Courts^  rarely  com^cded  either  with  pre* 

ot  confcquences  V 


Sir  George  M^Ken/ie  difplayed  high  abilities^  heightened  by  a 
wonderfoi  induftry,  confidering  the  buftle  of  his  public  life.  He,  it 
appears,  became  fenfible  of  the  very  defeat  which  is  the  ohjcGt  of 
this  addrefft,  and  had  a&ually  begun  to  fapply  it.-^In  the  Preface  to 
his  Treatife  of  Heraldry,  the  following  paragraph  is  to  be  found  :— 
^  Having  deiigned  to  learn  from  our  old  rights  and  evidents,  the  orr* 
^  gtm  apd  pi^ogreft  of  our  Styles,  and  by  what  ftepa  they  arrived  at 
*^  their  prefeni  perfei^ron,  (m  which  work  I  have  made  confiderable 
^  progrefs);  but  bccaufe  I  want  time  to  fit  it  to  the  Prefs,  I  refolve  to 
^  leave  the  MS.  as :  a  new  teilimony  of  my  kindnefs  to  my  native 
*  country.* — This,  in  all  probability,  would  have  been  a  performance 
replete  with  information ;  but  it  feems  the  fubjeft  did  not  appear 
important  enough  to  thofe  who  had  the  care  of  that  Gentleman's 
papersn  The  Treatife  is  not  printed,  and  the  MS.  not  to  be  found.: 
In  Mr  Sponifwood's  t  Notes  upon  Hope's  Minor  Pradicks,  mention  : 
--•':.■■-•       ■  -      ■'    '  is- 

•  I  was  at  firft  informed,  that  the  public  were  to  be  favoured  with  a  learned  illuftra- 
tion  of  the  Scottifh  Statutes,  from  the  acceiHon  of  James  L  to  the  acceffion  of  James  Vf. 
bj  Lord  Hailes ;  but  I  have  iince  learned  with  regret,  that  various  obftacles  have  pre*. 
lEented his  Lo^dlhip'sdefign  from  b^in'g  put  in  execution. 
'  f  F^fcflbr  <ir  Scot^  Laiv,  in  .ti^  if  i5« 

V<XL,  L  C 


(.   xviii     ) 

]e  made'of  a  Scots  Law  Lexicm^  ind^*^  Spicidl  Hiftory  of  the  Law  of 
Scotland,  as  both  wt^tt^n  by-tharAuthor :  And i  in  the  prefate  to  his 
Styles,  he  promifeB  -an  andliticaliZnA  what  he  is  pleafed  to  term  a 
nomolcgkal  method  of  illuftrating  Writs,  for  «he  ufe  of  Youth.  But 
none  of  thefe  book&  have  «ver  appeared  in' public :  So  that  I  have  all 
my  materials,  as  well  as  the  arrangement  of :  thetti,  to  think  of,  and 
prepare.  •  .. 

The  plan  I  have  laid  down,  has  for  its  principal  objed  the  educa^ 
tion  of  a  Man  ofBufine/si  and,  in  point  of  methqd,  I  have  been  di- 
rected by  no  other  rule  than  that  of  praSitcC'-^l  have -endeavoured 
to  render  my  Preleftions  fubfervient  to  the  education  of  the  Writing- 
Chamber,  and  to  the  line  of  daily  bufinefs.  I  wifii'  to  accompany 
the  young  Writer,  during  the  time^of  his  apprenticefliip,  to  anaiiie 
the  Deel^ds  he  fees. paffing.  under  his  eye;  and  to  give  «an  account  of 
their  origin,  their  progrefs,  their  principles,  and  their,  effeds;  to  ex- 
plain the  different  terms  he  meets  with;  and  to  trace  adual  buHnefs, 
in  all  its  fteps,  from  the  beginning  to^the  end  of  every  branch. — I 
have  revolved  inany. methods: of  executing  ^this  undertaking;  and., 
after  all,  I  am  obliged^lto  determine  .  upon  ,treatiiig  ^aeh  deed, '  and 
each  branch  of  hxx£iTit&^  feparatcly ;  taking  it  up  as  it  occurs  or 
grows  out  of  preceding  tranfadions,  and  puriuing  it  as  far  as  it 
.  will. go. . 

•  ■ 

-  -  ''.*■■ 

'It  has  been  fuggefted  by  feveral  refpedable  Gentlemeo  of  the  Bar^ 
^  that  the  bed  plan  would  be,  to  follow  the  order  of  Mr  Erfkine^s 
Large  Inftitute,  i.  e.  to  give  the  feveral  Styles  and  forms  as  they 
there  arife ;  by  which  my  work  would  become  a  Prad);ical  Supple- 
ment to  that  received  Syftem,  and  at  the  fame  time  prove  fubfervient 
to.  the  Preledions  of  the  Prof eflbr  of  Municipal  Law. 

The  idea  was  extremely  natural  to  Lawyers,  who,  from  the  Infti- 

tutes  of  Juftinian  downwards,  have  conftantly  ftudied  in  the  imperial 

order 
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order  bf  pcrfons,  things,  and  adions.  But  T  wiir  hazard  the  afler- 
tion,  that,  however  the  Inftitutional  Order  may  beft  comjprehend  the 
Theory  of  the  Law,  it  is  by  no  means  fuited  to  the  PraSiice^  or  the 
pirrpofes  of  Praditioners  ;  and  it  is  a  chief  part  of  my  propofal  to 
break  through  this  Roman  wall,  and  to  range  at  large  in  the  direct 
tion  of  our  own  cuftoms,  rules,  and  bufmefsr 

Dallas  of  St  Martin  experienced  the  fubftantial  ufe  of  a  different 
arrangement;  and,  accordingly,  the  firft  part  of  his  Styles,  intituled, 
Real  Md  Pcrfonal  Diligence^  begins  with  a  Moveable  bond,  and  pur*- 
fues  it  in  the  a6tual  tradt  of  buHnefs  (in  the  Author's  time)  till  it  be* 
comes  an  heritable  fecurity  upon  the  debtor's  land,  by  apprifing  and 
adjudication.— I  appeal  to  all  my  Brethren  of  pradical  knowledge, 
if  this  firft  part  of  St  Martin  has  not  proved  of  more  real  fervice,, 
than  all  that  has  been  written  or  faid  uponahc  fubjed.  Men  of 
budnefs,  then,  will  underftand  me,  when  I  declare  that  I  am  to  treat 
every  branch  of  my  fubjefl:  in  this  order.  When  the  fubjed  changes 
its  nature,  I  will  follow  that  change,  and  fpeak  to  every  article  as  it 
muft  occur  in  the  courfe  ofbufmefs*  Subjeds  that  will  not  enter 
into  this  arrangement^  fuch  as  the  Hrftories  of  Courts,  Offices,  and 
Paiticular  Cuftoras,  I  will  treat  by  themfelves;  Others  may  be  ca^ 
pable  of  being  introduced  in  an  epifodical  manner. 

The  impropriety  of  the  other  method  muft  forcibly  ftrike  any 
perfon  who  will  take  the  trouble  of  confulting  a  lift  of  Sty  les^  hid  to 
have  beenraade  up  in  the  order  of  M*Kenzic's  InftitUtions,  by  Mr 
Hay  of  Cajribber,  and  publiQied^y  Spottifwood,  to  remedy,  as  he 
tells  us,  the  ivant  of  order  ob/eirvable  in  Chamber  Style^books  *.-?-lf 
his  own  Book  of  Forms  is  looked  into,  the  arrangement  appears  a 
great  deal  worfe.  Deeds  belonging  to  branches  of  bufinefs  diftin£t 
and  irreconcileable,  are  there  clafled  together,  for  no  other  reafon 

c  .2  .  thaa 
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than  that  they  happea  to  go  under  a  common  or  general  title,  fuch 
aa  Bonds ;  and  to  rank  under  fome  Roman  divifion,  fuch  as  Obli^a^ 
tions. —Thck  writs  are  never  found  to  be  confecutive  inpradicc; 
nor  have  they  any  connexion  or  dependence  upon  each  other ; 
whereas,  in  the  method  propofed^  each  Deed  grows,  as  it  were,  out 
of  the  preceding  one — a  circumftance  fuflScient  lo  decide  in  its  fa- 
vour* 

Theorifls,  with  great  propriety,  clafs  all  the  fubjedls  of  Law  un- 
der general  titles,  in  order  to  regulate  them  by  the  broad  principles 
and  maxims  of  the  fcience.  With  them.  Marriage,  Decreets  of 
Forthcoming,  Confirmations,  &c.  are  all  ^J/ignations.  Pradlitioners 
mud  confider  thefe  matters  as  quite  didind  from  each  other;  and, 
in  place  of  referring  particulars  to  general  rules,  they  mud  be  con- 
tent with  the  humbler  province  of  breaking  thefe  general  rules  into 
particular  cafes  *. 

As  the  arrangement  of  tlie  fubjed  is  to  follow  the  order  of  prac- 
tice, fo  the  method  of  information  is  to  wait  upon  the  fimphs  order 
of  time.-*— For  example,  I  am  to  begin  at  the  earlicft  Law  or  Cuftoni 
relating  to  any  one  fubjed.  This  is  to  be  traced  to  the  firft  Statute 
made  in  that  behalf:  The  Statute  is  to  be  annalifed,  and  the  varia* 
tions  and  improvements  introduced  by  it  explained. — Next  follows 
the  practice  upon  that  Statute,  i.  e.  the  extention,  redridion,  or  li- 
teral apjplication  of  it,  to  be  found  in  the  Decifions  of  our  Supreme 
Court.  The  defciJJs  or  evils  yet  remaining  or  arifing  from  change 
of  manners,  or  civil  alterations,  lead  to  the  next  hO,  of  Parliament, 
or  of  Sederunt ;  and  fo  downwards  to  the  prefent  times.   This  done, 

the 

^  In  the  Linnean  fyftem,  the  moft  diminutive  plants  are  arranged  with  thofe  of  the 
largcft  fizc,  bccaurc  they  agree  in  the  number  of  the  ftamina  of  their  flowers. — Know-^ 
ledge  in  this  mode  of  ciafling  makes  the  Modern  Botanift ;  but,  ot  itfelf,  it  would  never 
make  a  Gardener.    The  cultivation,  progrefs,  and  ufeful  diftinAions  of  individuals  in 
the  vegetable  tribe,  muft  be  the  fubjcA  of  his  attention  and  labour^ 
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the  oldeR  Form  of  the  Deed  which  is  the  fubjed  of  examination  is 
to  be  analifed,  and  the  relation  of  its  parts  to  ihefe  progreflivc  Laws 
pointed  out,  till  the  comparifon  terminates  in  the  Writs  now  under 
the  eye.  During  this  hiftorical  courfe,  every  antiquated  term  or 
cuftom  alluded  to,  is  propofed  to  be  explained.  And  thus,  I  fijtter 
myfelf,  knowledge  neceffary  to  bufinefs  may  be  communicated  by 
an  agreeable  fpeculation,  where  the  mind  is  kept  in  a  conftant  pro- 
grefs  from  truth  to  truth,  and  from  difcovery  to  difcovery,  almoll  in 
the  clofe  relation  of  caufe  and  efTed):. 

My  principal  care  muft  be,  to  imprefs  upon  the  mind,  with  the 
greateft  precifion  pofflble,  the  prefent  rule  and  pra6lice  in  every  cafe. 
Sometimes  to  encourage  the  free  exercife  of  thought,  I  propofe  to 
indulge  that  fceptical  inclination  upon  legal  topics,  fo  much  applaud- 
ed by  Lord  Kaims.  The  frequent  miftakes,  dcfeds,  and  weaknefles 
of  our  authorities,  difcovered  in  the  coiirfe  of  examination,  fufficient- 
ly  prepare  the  mind  for  an  amufement  fo  conducive  to  the  enlarge- 
ment of  its  faculties.  Opinions  have  been  often  compared  to  light 
gold  taken  without  weighing — fometimes  to  counters  taken  in  a  hur- 

■ 

ry ;  but  it  is  by  the  ufe  of  the  fcales,  and  the  pradifed  eye,  we  are 
to  difcover  the  want,  or  the  adulteration.  If  Students  could  be  in«- 
duced  to  think,  and  to  reafon  with  freedom  upon  thefe  fubjeSs,  the 
young  Lawyer  would  imbibe  the  very  foul  of  his  profeflion,  and  the 
Writer  attain  to  a  fovcreignty  over  thofe  rules  of  pradlice,  which  for 
a  long  time  embarrafs  and  reftrain  him. 

I  mean  to  quote  authorities  for  whatever  I  advance,  or  reafon 

from  :   I  am  ferifible  it  becomes  my  knowledge,  my  experience,  and 

fituation  in  life ;  none  of  which  entitle  me  to  fpeak  upon  my  own 

credit.    I  wifli  young  gentlemen  to  examine,  and  to  think  for  them- 

felves.  In  place,  likewife,  cf  making  the  ideas  or  reafonings  of  authors 

appear  to  be  my  own,  I  intend  to  give  their  own  thoughts  always  in 

their  own  words,  except  when  they  have  written  in  another  lan- 
guage J 
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guage;  and  in  that  cafe  I  {hall,  to  accomn\odate  every  perfon^  tranf- 
late  as  clofe  to  the  original  as  I  am  able. 

One  branch  of  my  undertaking  remains  to  be  fpoken  of;  that  is, 
an  endeavour  to  accompany  our  own  Forms,  with  an  idea  of  thofe 
of  England,  in  the  fame  cafes.  To  fay  the  truth,  I  found  the  in- 
quiry indifpenfibly  requifite  to  the  underftanding  of  our  own  Styles 
and  Forms.  What  Lord  Kaims  affirms  of  the  Law,  may,  with  equal 
truth,  be  applied  to  a  very  great  part  of  the  Pradice.— *  In  both  na- 
^  tions  it  has  fuch  a  refemblance,  as  to  bear  a  comparifon  almoft  in 

•  every  branch  ;  and  it  only  fo  far  differs,  as  to  illuftrate  by  oppofi- 

*  tion  */ 

< 
And  now  it  is  but  juftlce  to  confefs,  that  the  plan  I  have  imagined 

win  not  be  completed  to  my  own  fatisfadion  for  fome  years.    If  my 

firft  attempt  is  approved,  I  can  promife  no  more  than  to  work  upon  J 

the  defign  with  unwearied  diligence. •»- In  regard  to  the  language,  = 

nothing  corredt  or  elegant  is  to  be  expedlcd  from  a  man  who  has  '  j 

laboured   more  than   twenty  years  in  the  exercife  of  his  profeffion,  | 

and  admitted  all  the  corruptions  of  it  into  his  ftyle.     If  1  fin  not  in 

being  obfcure,  the  impropriety  of  expreflion,  or  the  barbarifms,  wiU 

only  recoil  upon  myfelf. 


*  Lord  Coke  obfcrvcd  a  wonderful  conformity,  not  only  between  the  great  lines  of 
the  cohftitutions  of  both  kingdoms,  but  aHb  in  their  turits^  their  cujloms^  and  even  the 
language  of  their  jurifprudence ;  and  thence  concludes,  that  the  common  law  and  prac- 
tice of  each  has  been  originally  the  fame.    4.  Injl.  p.  345. 

«  1  have  (fays  the  Hon.  D.  Harrington,,  p.  1 1 1.)  compared  the  Writs  of  NouvcHe 

<  Difleifin  with  that  ancient  book  in  the  Scots  Law,  intituled,  ^to^am  Attachtamenta. 

•  The  comparifon  of  thefe  Writs  fcems  fully  to  prove,  that  the  Law  of  Scotland  agreed 

*  anciently,  not  only  with  the  principles  of  the  Law  of  England,  but  with  ///  PraElict^ 

<  though  there  might  be  fome  v^aria^ices  of  no  great  importance  J  j 
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I'age    74.  line  20.  for  bond  read  benefil 
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^he  Perfonal  or  Moveable  Bond^ 

IN  an  advertifcmcnt  formerly  publifhed,  upon  th«  fubje£l  of  the 
Ledures  which  you  are  now  to  do  me  the  hbhour  of  attend! ng, 
I  mentioned,  that  the  atrangement  of  the  matter  was  to  be  direded 
according  to  the  line  of  pradice ;  and  the  method  of  information 
to  wait  upon  the  fimple  order  of  time. 

Without  attending,  therefore,  to  the  rtiles,  which  a  lyftematic 
theory  might  dictate,  I  am  to  endeavour  to  render  my  preledions 
fubfervient  to  the  education  of  the  writing  office ;  and  to  the  line  of 
the  bufinefs  in  which  you  arc  to  be  employed,  during  the  remain- 

Vol.  la  dcr 
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der  of  the  day.  For  this  reafon  I  have  (after  the  example  of  Mr 
Dallas  of  St  Martin)  chofen  to  begin  with  the  hiflory,  and  the  ana- 
lyfis  of  a  fimple  moveable  bond  for  borrowed  money ;  and,  in  this 
firft  parf  of  the  courfe,  to  follow  it  in  the  traft  of  -our  pcefent  bufi- 
nefs,  through  the  variety  of  its  effeds,  firft  in  perfonal  and  then  in 
real  diligence.  At  the  fame  time,  I  muft  notice,  th^t  though  the 
common  bond  be  always  firft  prefentcd  to  young  gentlemen  upon 
their  entry  to  bufinefs,  and  although  for  thefe  one  hundred  and 
fifty  years,  the  cuftom  has  been  to  place  it  in  the  front  of  every 
private  colledion  of  forms ;  yet,  were  the  hiftory  gf  our  ftiles  to  be 
given  in  the  order  of  time,  the  moveable  bond,  however  fimple  and 
brief  it  now  feems  to  be,  would  appear  in  the  laft  rank  of  our  deeds. 

According,  therefore,  to  the  order  of  hiftory,  1  Ihould  lay  before 
you  the  whole  body  of  real  or  heritable  fecurities,  before  fpeaking 
of  the  moveable  bond,  becaufe  the  firft  and  moft  ancient  fecurities 
foe  money  were  takers  by  mor|gag/e, — by  waidfet,"' — ^by  referved 
rents, — by  annualrent  rights,  and  other  real  devices ;  in  comparifon 
with  which,  both  our  heritable  and  moveable  bonds  are  but 
the  produdions  of  yefterday.  Though  this  would  be  found  ta 
be  the  order  of  lime,  the  order  of  pradJice  is  entirefy  diflFerent.  By 
pradlice  we  every  day  learn,  that  the  perfonal  bond,  for  the  moft  part,, 
forms  the  bafis  of  our  fecurities,  and  of  our  executions  real  and 
perfonal. 

It  18  natural,  therefore,  that  the  bond  fliould  be  the  firft  deed 
which,  is  explained  to  a  young  conveyancer  j  and,  accordingly,  it  i$.. 
the  fiift  writing  which  he  is  generally  entrufted  to  put  upon  paper; 
a  circumftance  which  determined  my  choice,  as  it  did  that  of  Mr 
Dallas  of  St  Martin,  who  ia  one  fenfe  may  be  called  the  Father  of 
our  Scottifli  forms. 

In  treating  of  my  f^bjeft,.  I  pretend  not  to  teach  law  ;  I  am  to 
make  ufe  of  that  fcience,  fo  far  as  may  be  necefFary  to  eftablifti  the 
principles,  to  deduce  the  hiftory,  and  explain  the  tenor  of  the  writ- 
ings, judicial  and  extra-judicial,  which  are  the  fubjeiSs  of  our  em- 
ployment. 
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plcjymtnt.  No  information,  therefore,  wMch  1  am  able  td  promtfc 
you,  will  encourage  any  individual  to  flacken  his  ftudies  of  the  Ro* 
man  or  Scottifli  law,  as  fcientifically  taught  by  their  learned  Profeflfors. 
My  province  is  to  leach  you,  what  my  brethren  the  Writers  would 
teach  the  gentlemen  committed  to  their  care,  if  the  other  duties  of 
their  profeffion  could  poflibly  admit  of  it.  In  order  that  you  may 
be  able  to  profit  by  praiSice  under  them,  the  ftudy  of  the  law  as  a 
fyftem;  has  long  been  recommended,  and  even  enforced  by  regula- 
tions. In  place  of  teaching  the  law,  I  borrow  it  only  at  tinres  for 
the  illuftration  of  particular  points  of  praftice.  Lawyers  have  long 
ufed  writs  and  forms  to  illuftrate  the  law.  This  is  indifpenfibly  Tie- 
ceflary.  I  am  now  to  make  a  humbie  effort  to  illuftrate  the  writs 
and  forms  by  the  law.  The  firft  method  has  folely  in  view  the  gen* 
tiemen  deftined  to  the  bar.— -The  other  is  diredled  to  the  ftudents  of 
our  national  jurifprudence  in  general,  and  to  Writers  and  practi- 
tioners in  particular.  From  me  you  are  to  have  only  the  informa- 
tion proper  to  your  employment,  culled  from  every  fource  where  I 
have  been  able  to  find  it.  Upon  the  Profeflfors,  and  your  own  pri- 
vate ftudies,  you  are  to  depend  for  that  fcientific  knowledge,  and 
comprehenfive  view,  of  the  laws,  which  form  the  accomplrfhment 
of  members -of  the  College  of  Juftice. 

There  is  one  inconvenience  attending  the  broken  method  which 
I  am  under  the  neceflfity  of  adopting.  The  principles,  and 
fomeliraes  the  hiftory,  of  one  deed  t)r  part/of  pradice,  will 
apply  to,  and  account  for  feveral  others.  I  ani  alfo  often 
cafnally  to  touch  upon  matters  intended  to  be  treated  of  in  another 
place;  hence  1  (hall  fometimes  be  involved  in  repetition  and  pro^ 
lixity.  Thefe,  however,  are  but  a  fmall  part  of  the  faultvS  for 
which  I  will  have  occafion  to  pray  your  indulgence. — If  I  am  not 
able  to  fliew  you  the  road  to  truth,  I  flatter  myfelf  with  the  pro* 
fpe£k  of  preventing  your  induftry  from  being  mifapplied.  When  I 
reflect  upon  the  labour  I  have  beftowed,  I  cannot  help  entertaining 
fomc  hopes  of  fucccfs ;  but  when,  on  the  other  hand,  I  look  to  th^ 

A  2  extent 
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extent  of  tTie  undertaking,  and  to  myfelf,  the  rcfult  of  my  appUcar 
tion  fluinks  almod  to  nothing. 

When  our  fyftematic  writers  on  the  law  touch  upon  any  of  the 
fingularities  in  the  form  of  deeds,  they  have  a  (hort  account  of  the 
matter  at  hand  ;  they  tell  us,  that  this  or  that  was  done,  or  fo  con- 
ceived, in  order  to  avoid  the  prohibition  of  ufury,  or  taking  a  profic 
for  the  loan  of  money,  which  was  contrary  to  the  laws  of  the 
church.  The  general  pofition  is  fo  true,  that  to  the  devices  fallen 
upon  to  defeat  thofe  laws,  the  greateft  part  of  the  deeds  now  in  ufe, 
both  in  England  and  Scotland,  owe  their  original  forms.  The  no- 
tice thus  taken  of  a  caufe  which  lafted  through  ages,— which  had 
effeds  fo  (Irange, — fo  lafting ;  is  a  great  deal  too  (light  and  un- 
fatisfadlory  to  the  inquiGtive  mind.  We  wifh  to  examine  this  pro* 
minent  feature  in  the  hiftory  of  the  law;  to  know  fomething  of  the 
origin  and  nature  of  thefe  prejudices ;  and  to  trace  them  in  their^ 
progrefs  and  effeds  upon  the  pradice  of  our  forefathers.  For  thefe 
reafons,  gentlemen,  I  have  chofen  to  introduce  my  account  even  of 
perfonal  deeds,  and  of  the  bond  in  particular,  with  a  circumftantial 
detail  upon  the  fubjed  of  ancient  ufury.  When  we  arrive  at  our 
own  country,  and  within  the  ken,  if  I  may  ufe  the  word,  of  our 
own  laws  and  ftatutes,  we  (hall  (kid,  that  the  hidory  and  principle 
of  the  common  bond  is  nothing  but  a  fmall  branch  of  this  great 
tree,  which  could  not  with  propriety  be  detached  from  it. 

Money  is  by  its  nature  a  barren  commodity  ;  it  does  not,  like  land 
or  cattle,  afford  any  increafe  to  the  poflTeffor.  When  one  mao 
hires  out  properties  of  the  lad  kind  to  another,  they  produce  aa 
evident  gain,  which  ia  more  or  lefs  according  to  his  own  care  and 
iflduftry  ;  the  lender,  therefore,  at  all  times^  thought  himfelf  eo^ 
titled  to  a  certain  (hare  of  this  pro(it,  in  confideration  of  the  loan. 

It  is  by ,  commerce  alone,  that  the  holder  of  money  can  procure 
iDcreafe  to  the  (lock ;  and,  therefore,  it  is  only  in  commercial*  coun«- 
tries  that  people  borrow  money  of  one  another,  with  a  view  to  ad- 
vantage.   In  countries  that  are  not  commercial^  the  only  motive  for 

borrowing 
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borrowing^  muft  be  the  fupply  of  fome  imtnediate  neceflity }  and^ 
therefore^  feveral  natioos  among  the  ancieats  looked  upon  the  taK*^ 
ing  of  that  oecefBty  as  a  mpral  eyil,  a<Iemand  didlated  by  cruelty 
and  oppreflion  j  for  which  reafon  ihcy  reprobated  the  pradlice,  and 
held  in  abhorrence  the  perfoQa  who  followed  it. 

The  Egyptians  were  a  commercial  nation  ;  ufury  of  oonfequencr 
was  known  and  permitted  among  them«  The  Ifraelites,  by  their  re« 
fidence  in  Egypt»  became  alfo  well  acquainted  with  it ;  and,  perhaps9 
bad  fuffered  from  the  confequences«  Whether  from  this  reafon,  or 
that  their  Legiflat or  judged  the  pradice  unfuitable  to  the  fituation 
of  his  people,  upon  their  departure  from  that  country,  is  not 
known  ;  but  we  certainly  know,  that  there  is  no  evil  more  diredly 
profcribed  in  the  Judaical  law, — *  Thou  fhalt  not  (fays  Mofes)  lend 

•  upon  ufury  to  thy  brother,   ufury  of  money,   ufury  of  viduals, 

•  ufury  of  any  thing  that  is  lent  upon  ufury  :  Unto  a  ftranger  thou 

•  mayeft  lend  upon  ufury ;  but  unto  thy  brother  thou  (halt  not  *•' 

Whatever  refpe£t  has  been  paid  by  the  Chofen  People  to  the  firft^ 
part  of  this  law,  certain  it  is,  that  no  precept  given  by  the  infpired 
Legiflator  has  had  fuch  perfe<^  obedience  paid  to  it,  as  this  lafL^ 
Upon  firangers,  the  Jews  had  never  any  mercy  in  their  exadions^ 
which  entailed  upon  them  the  hatred  of  ancient  nations ;  and,  in 
modern  times,  the  injojry  came  to  be  dreadfully  retaliated  almoll  in^ 
every  country  in  Europe. 

Many  writers  have  taken  much  ingenious  pains  to  juftify  this  (ex- 
ception in  the  law  ot  Mofes,  but  their  arguments  do  not  concern  the 
prefent  fubjedl ;  in  general,  they  are  drawn  from  the  horror  in 
which  this  people  were  taught  to  look  upon  the  nations  around^ 
them.  With  regard  to  their  own  people,  the  Jews  continued,  if  not 
in  the  obfervance, .  at  leaft  in  veneration  of  the  precept.  Nay, 
ufury  appears  to  have  been  ranked  among  crimes  of  the  deeped  dye»\ 

•  He  hath  opprefled   the   poor  and   the    needy,    hath    fpoiled    by 

•  violence,  hath  not  reftored  the  pledge,  hath  lifted  up  his  eyes  to^ 

'  the 

•  Deut.  chap.  xxiK.  vcr.  19*  20.  : 


Moveable  Bond. 


^  the  idols,  hath  committed  abomination,   hafth  given  furth  upon 
^  ufury ;  anil  (hall  he  then  live  ?  he  fliatl  not  live  j  he  hath  done  all 

*  thofe  abominations,  he  fhall  furely  die ;  his  hlood  (hall  be  upon 
••him** 

In  the  New  Teftament,  the  idea  of  a  loan  is  carried  to  perfcdion, 
and  ufury  is  prohibited  without  any  national  diftindtion.    *  There  is 

*  no  difference  (fays  St.  Paul)  between  the  Jew  and  the  Greek,  for 

*  the  fame  is  Lord  over  all  "f.     If  you  lend  to  them,  of  whom  you 

*  hope  to  receive,  what  thank  have  you  ?  for  finners  alfo  lend  to 

*  finners,  to  receive  as  much  again ;  but  lend  ye,  hoping  for  nothing 
^  again,  and  your  reward  (hall  be  great  %• 

In  the  firft  ages  of  the  Roman  Commonwealth,  ufury  was  dif- 
charged  ;  it  farted  not  th«  manners  of  a  plain  and  warlike  people. 
When  thefe  manners  changed,  it  came  to  be  allowed  ;  and,  when 
allowed,  produced  many  evils  and  feditions  in  the  common- 
wealth:  *  Sed  vetus  urbi  foenebre  malum  et  feditionum  difcordia* 
^  rumque  creberiima  caufa.*  Many  laws  were  made  to  obviate 
•the  fraud  committed  by  ufurers,  which  were  as  often  defeat- 
•ed  ;  and  ufury  arofe  again  by  wonderful  arts.    *  Multifque  plebifcitis 

*  (fays  Tacitus)  obvium  itum  fraudibus,   quae  toties  reprclfae  miras 
'*  per  artes  rurfum  oriebantur  §•* 

Although  ufury  came  at  laft  to  be  authorifed  by  the  Roman  law, 
under  reftridions,  it  was  ftill  looked  upon  as  a  pernicious  crime: 

*  Cicero   mentions,   that  Cato   being   afked,    what  he   thought  of 

*  ufury  ?  made  no  other  anfwer  to  the  queftion,  than  by  afking  the 

*  perfon  who  fpoke  to  him,  what  he  thought  of  murder  [|  ?*  As  the 
Romans  incrcafcd  in  power,  riches,  and  luxury,  the  necefTities  of 
part  of  the  people  increafed  ;  and  experience  demonftrated  the  pro- 
priety of  allowing  a  profit  to  be  taken,  in  order  to  encourage  the 
money  holders  to,  throw  their  ca(h  into  the  circle;  and,  on  the  other 

hand. 


*  Ezck,  L*hap.  xviii.  vcr.  12.  13. 
\  Luke  chap.  vi.  ver.  34.  35. 
II  Cicero  lib.  ii.  dc  oiHciis  in  fine. 


f  Rom.  chap.  %,  ver,  1 2. 
§  Tacitus  annah  6.  Ann.  Urb.  785. 
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band,  to  prevent  the  oppreflion  of  the  people,  by  too  feyere  a  tax 
upon  their  neceflities.  A  variety  of  laws,  therefore,  were  made  to 
limit  the  profit,  or  fruit,  as  it  may  be  termed,  of  money,  ,and  to  de« 
feat  the  rapacity  of  lenders.  The  ingenuity,  however,  of  the  latter 
clafs  appears  to  have  been  always  fuperior  to  the  laws  ;  and  hence 
the  gain,  fqueezed  from  the  necefUtous  above  the  legal  rate,  came  ta 
be  termed  ufury,  and  the  receivers  of  it  ufurers. 

The  word  i^r^  fignifies  originally  nothing  more  than  the  ufe  01; 
enjoyment  of  any  thing;  Cicero  thus  expreflfes  himfelf;  *  Natura 
*  dedit  ufuram  vitae  tanquam  pecuniae.*  Since  it  has  been  applied 
to  illegal  exadlions,  the  term  has  continued  in  an  odious  accepta- 
tion. 

From  the  writers  of  the  Auguftan  age,  we  learn  that  this  matter 
had  not  at  that  time  been  brought  under  fufficient  regulations.  If 
the  defcription  which  Horace  gives  of  his  ufurer  m  the  Satires,  is  to 
|>e  credited,  the  practices  of  the  money  lenders  were  execrable  be-^ 
yond  belief*. 

The  principal  fum  is  exprefled  by  the  word  caputs  from  whencs^ 
vre  have  onv  principal  or  capital  fum  ;  merces  is  the  intereft,  or  the  . 
Mward  which  Fufidius  draws  from  it ;,  and  the  dedudlion  of  the  in- 
tereft per  advance,  is  happily  conveyed  by  the  Verb  exjecare  to  cut 
out;  becaufe  it  was  taken  out  of  the  principal  before  lending. 
Among  the  Romans,  intereft  was  always  counted  by  the  month. 
Horace's  ufurer  then  lent  one  hundred  pounds  for  a  month,  at  the 
expiration  of  which  he  became  entitled  to  one  hundred  and  five  ; 
but  to  make  lure  work,  he  advanced  only  ninety  five,  and  took 
from  the  debitor  an  obligation  for  one  hundred,  which  turns  out  to 
60 per  cent  per  annum^  iu  round  numbers;    befides  the  retention 

and- 

*  Fufidius  Tappae  famam  timet  ac  nebulonls,. 
Dives  agris,  dives  podtis  in  foenere  nummis». 
Quinas  hie  capiti  mercedes  exfecat  \  atque 
Qtianto  perditior  quiic^ue  eft|  tanto  acrius  urget. 

Uoiu  Kb;  i*  Sc£h*2k 
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and  its  intermediate  profits.  We  need  not  wonder  ttieft  riiat  ufury 
was  held  in  abhorrence  among  this  great  people.  The  law^  how- 
ever, continued  to  authorife  a  legal  intercft,  which  varied  at  differ- 
ent periods,  according  to  the  plenty  or  want  of  money,  and  the  de- 
mands of  the  people. 

Upon  the  converfion  of  the  Empire  to  Chriftianity,  the  religious 
doubts  arifing  from  the  texts  of  Scripture,  which  you  have  heard, 
began  to  revive,  and  to  exercife  the  minds  of  men,  at  that  time  pre- 
pared to  receive  and  to  convert  every  circumftance  of  life  into  a 
fubjed  of  difquifiiion.  The  Emperor  Conftantine  allowed  the  ex* 
adion  of  intereft  at  the  rate  of  i  per  cent,  per  month,  termed  ufura 
centeftnia^  and  Juftinian  made  feveral  regulations  concerning  it ;  pre« 
fcribing  different  rates  to  different  ranks  of  the  fubjed,  allow- 
ing it  upon  contracts  of  certain  denominations,  and  refufing  it  upon 
others.  The  difpute  again  arofe  among  the  Fathers  of  the  Church, 
who  agreed  in  condemnation  of  the  pradice,  holding  it  up  to  the 
dfteftation  of  the  Chriftian  world,  in  ftronger  terms  than  Mofes 
had  done  to  the  Ifraelites,  and  making  little  or  no  diftindion  be- 
tween moderate  intereft  and  exceflive  ufury, 

A  meafure  fo  impolitic,  threw  the  commerce  of  money  atmoft  en* 
tirely  into  the  hands  of  the  Jews,  who  enriched  themfelves,  and 
every  where  diftrcffcfd  the  people.  This  effed,  in  place  of  pointing 
out  the  true  and  natural  remedy  to  the  evil,  called  down  upon  the 
pradice  of  ufury  or  intereft  in  general,  the  condemnation  of  coun- 
cils, the  prohibition  of  the  Popes,  and  the  execrations  of  the  church- 
men all  over  Europe. 

Impelled  by  rcafons  of  this  kind,  the  Emperor  Bafil,  in  the  9th 
century,  without  diftinguifhing  between  legal  intereft,  and  abfolute 
extortion,  aboliflicd  the  pradice,  in  totum^  by  Imperial  authority. 
His  fon   Leo  foon  found   himfelf  neceflitated  to  rccal  this  order : 

*  Matters  (fays  he)  have  fi nee  the  date  of  the  late  regulation  turned 

*  a  great  deal  vvorfe,   thofe  who  formerly  lent  with  a  view  to  gain, 

*  will  lend  no  more.— -Every  thing  is  at  a  ftand.     Et  in  cos  qui  pc- 

*  cunias 
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^  cunias  indigent,  difficiles  atque  immites  funt.'  The  Emperor^ 
therefore,  fixed  the  legal  interefl:  at  a  moderate  rate,  but  the  rule  did 
not  long  continue  in  obfervance  *.  The  allowance  made,  it  feems, 
did  not  prove  adequate  to  the  wants  of  the  people,  or  the  demands 
of  the  money  lenders  ;  the  old  evils  revived, — the  Jews  ftill  held 
the  beft  part  of  the  commerce  in  their  own  hands, — the  churchmen 
continued  to  rail ;  and  the  praQice  of  taking  profit  for  money,  with- 
out diftindlion,  was  at  laft  folemnly  condemned  by  the  Canon  law: 

*  Dare  pecuniam  mutuo  (fay  the   Canonifts  after  St  Thomas)  non 

*  ideo  eft  peccatum,  quia  eft  prohibitum  ;  fed  potius  ideo  eft  prohi- 

*  bitum,  quia  eft  fecundum  fe  peccatum  j  eft  enim  contra  juftitiam 

*  naturalem/ 

From  the  miftakcn  do£trinc  thus  canonically  eftablifhed,  and  pro- 
mulgated over  all  Europe,  and  the  impolitic  meafures  which  they 
dictated,  we  fliall  find  the  true  reafons  and  principles  which  gave 
birth  to  the  forms  of  the  generality  of  private  deeds  and  convey- 
ances« 

The  eflfeds  of  thcfe  univerfal  prejudices  entirely  influenced,  for  a 
long  period,  the  whole  fyftem  of  fecurities  upon  heritable  property. 
The  Church,  after  clofing  the  door  herfelf,  foon  found  it  neceflary 
to  point  out  a  variety  of  methods,  of  handfomely  evading  the  ri- 
gour of  her  own  do<^rines,  by  mortgages,  annualrents,  trufts,  annui- 
ties, &c.  With  refpefl:  to  perfonal  deeds  for  money  lent,  the 
common  evafions  did  not  fo  well  apply  to  them ;  and,  therefore,  the 

churchmen  themfelves  dealt  in  realities ;  when  they  ventured  to  give 

« 

a  perfonal  loan,  it  was  always  upon  a  pledge. 

The  lending  then  of  money  upon  perfonal  obligations,  appeared 
to  be  an  obje£t  not  worth  attention  ;  it  was  very  little  pradifed  a- 
mong  the  body  of  the  people,  either  in  France  or  in  England,  in  the 
firft  ages  of  their  Monarchy  ;  the  few  neceflaries  of  life  were  pro- 
cured by  barter,  and  loans  of  money  were  only  given  according  to 
the  original  principles,   i.  e.    to  relieve  the  neceflity  of  friends. 

Vol.  I.  B  While 
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While  the  clergy  themfelves  were  taking,  and  teaching  others  to 
take,  the  higheft  advantages  in  the  management  of  land  rights, 
they  confined  the  ideas  of  ufury  entirely  to  the  loan  of  money  upon 
perfonal  obligements,  for  the  declared  purpofe  of  taking  a  profit : 
tJpon  this  fubjedt,  the  confciences  of  the  people  were  kept  in 
perpetual  alarm,  and  their  eyes  in  fome  meafure  fhut  to  the  very 
oppofite  fyftem  pradifed  in  the  management  of  heritable  pro- 
perty. 

The  perfonal  debt  is  the  only  fubjed  of  the  ptefent  difcourfe  ; 
and,  therefore,  I  am  now  to  conned  the  hiftory  of  its  form,  with 
that  of  ufury,  as  it  appeared  in  this  ifland» 

In  the  Roman  law,  the  writing  fimilar  to  our  bond  went  under 
the  name  of  obligation  i.  e.  a  binding  for  feme  caufe  affigned  j  be- 
caufe  every  obligation  contained  a  caufe  or  reafon  for  coming  under 
k,  which  we  term  the  caufe  of  granting.  *  Obligatio*  (fay  the  Ci- 
vilians) is  fo  called,  *  ab  obligando  feu  vincicudo ;'  and  Juftinian  de- 
fines it  to  be  *  juris  vinculum  quo  neceffitate  adftringimur  alicujus 
•  rei  folvendae,  fecuudum  noftrae  civitatis  jura  *.* 

The  Roman  lawyers  diftmguiftied  obligations  into  a  number  of 
kinds,  affigning  to  all  of  them  different  effeds,  and  different  adions. 
Thefe  diftindions  ferve  rather  to  difplay  the  fubtlety  than  the  wif- 
dom  of  the  profeffion.  Againft  each  of  thefe  adions  they  furniflied 
a  fet  of  eftablifhed  defences  and  exceptions^  imagined  with'an  equal 
degree  of  laborious  refinement.  The  Roman  law  had  been  pre- 
ferved  in  Italy,  in  Spain,  and  the  fouthern  provinces  of  France,  not- 
withftanding  all  the  revolutions  of  manners,  and  of  people ;  but 
the  ftudy  of  it  did  not  become  univerfal,  till  after  the  accidental  dif- 
covery  of  the  Pandeds,  or  the  great  body  of  the  Roman  law,  about 
the  middle  of  the  12th  century,  when  fchools  for  teaching  it  were 
eftabliflied  in  Italy. 

In: 

.♦  Inft,  lib.  iii,  tit.  I4,. 
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In  thcfe  fchools  a  revolution  was  preparing  in  the  bufincfs  of 
conveyancing,  which  it  is  neceflary  to  defcribc,  before  entering 
upon  the  particular  effeSs  of  ufury  in  England. 

Towards  the  beginning  of  the   I3lh   century,  the   language   and 
ideas  of  the  Roman  jurifprudence  became  vifible  in  the  ftyle,  and  in 
the  manner  of  all  deeds  upon  the  Continent,  and  even  in  this  Ifland, 
Before  that  time,   the   ftyle  in   general   appears  to  have  been  laco- 
nic and  fimple,  the  clerks  were  equally  frugal  in   their  expreflTions, 
and   in  the  materials  they  made  ufe  of  ;   but,  in  going  downwards, 
the  ftyle  lengthens,  a  thoufand  precautions  ftart   out    formerly   un- 
heard of,  a  thoufand  frauds  vvhicJi  our  forefathers  had  not   a   fingle 
idea  of,  feem  all  at  once  to  have  burft  forth  ;  and,  if  the  manners  of 
the   times  were   to   be   taken   from  the  works  of  the  notaries  and 
public  conveyancers,  any  perfon  would  have  good   right   to   con- 
clude, that  one  half  of  mankind  had,  in  lefs  than  fifty  years,  learned 
more  wickednefs,    than    their   fathers    had    done  in  the  courfe  of 
ages :    At   the   fame   time,   that    the   other   half  had  as  fuddenly 
acquired    wifdom,    addrefs,     forefight,    and    ingenuity,    to    guard 
againft  and  defeat  the  frauds  of  their  neighbours.     The  Hiftorian, 
who  ftiould  make  fuch  a  rcfltdion,  would  commit  a  great   miftake. 
No  fuch  revolution   had   happened,   either  in  the  affairs  or  minds 
of  men.     The  churchmen,    the   lawyers,   the  notaries,  and  clerks, 
in  moft  countries,  had  got  hold  of  the  Roman  law,  which  prefented 
them  at  once  with  the  experience  of  ages,  and  with  the  wiklom  and 
refinements  of  the  lawyers  of  the  governours  of  the  world.  Proud  of 
this  new  acquifition,  and  fond  of  difplaying  it,  thefe  men  filled  their 
deeds  with   precautions  againft  evils  which  were  never  intended, — 
with    refervations,    declarations,     prohibicions,    &c.    the    want    of 
which   never   had    been  felt  among  their  foiefathers.     So  far  from 
beftowinp;  fecurity,  this  new  ftyle  only  ferved  to  drown  the   mean- 
ing of  parties  in  an  endiefs  redundancy  of  words.     In  place  of  pre- 
venting, it  ferved  for  a  long  time  to  eternize  difputes,  by  affording  a 

B  2  world 


IS  Moveable  Bond. 

world  of  new  materials  for  the  incxhauftible  lucubrations  of  the 
dodors  of  the  laws. 

In  England,  as  in  other  places,  the  canon  law  prohibited  the 
taking  of  intereft,  and  was'ftridly  obeyed.  When  people  lent  mo* 
ney  it  was  only  upon  pledge,  and  no  vifible  profit  was  got  in  re- 
turn. The  common  law  admitted  the  prohibition  of  the  canons ; 
and  the  clergy  carried  it  fo  far,  that  abfolution  could  not  be  given  to 
the  breakers  of  it,  without  fpecial  powers  from  Rome.  The  ufurcr 
was  not  only  puniflied  by  the  civil  magiftrate,  but  if,  after  the 
death  of  any  perfon,  it  came  to  be  difcovered,  that  he  had  been 
guilty  of  ufury,  we  have  the  authority  of  Lord  Coke,  and  of  the  an- 
cient hlftorians  to  mention,  that  his  goods  and  chattels  were  forfeit- 
ed to  the  King ;  fo  fays  our  R^giam  Majeftatem,  *  all  the  goods  and 

*  gear  pertaining  to  an  ocherer,  whether  he  dies  tefted  or  untefted, 

*  pertains  to  the  King. 

*  Among  the  reft  of  the- King's  dittays,  it  ufes  to  be  enquired  and 

*  proven  be  thretiie  tua  liellmen,  lawfully  fworn  of  neighbours,  that 

*  any  man  until  the  time  of  his  deceafe  ufed  and  exercifed  ufury  and 

*  ocher. 

*  Whilk  being  proven  in  judgement,  all  the  moveable  gudes  and 

*  cattle,  quhilks  pertained  to  the  ufurcr,  quha  deceafed,  (hall  be  in- 

*  brought   to   the   Kirfgis   ufe>   in  quhais  pofleffion  ever  they  be 

*  found  *.' 

It  is  impoffible  that  a  people  can  have  made  any  advance  in  the 
arts  of  life,  without  feeling  the  want  of  the  commerce  of  money ; 
and  the  only  method  by  which  that  commerce  can  be  eftabliflied,  is 
by  the  public  toleration  of  taking  a  profit  for  it.  Volumes  have 
notwithftanding  been  written,  and  continue  ftill  ta  be  written,  a- 
gainft  this  pradice.  Thefe  writers  totally  evade  the  queftion,  which 
is  certainly  a  fimple  one ;  for  if  profit  can  be  made  of  money,  either 
by  commerce,  or  in  any  other  fliape,  it  is  evident,  that  the  proprie- 
tor of  the  money  is  entitled  to  a  reafonable  (hare  of  it.     He  who 

buys 

*  Reg.  Maj,  lib.  li.  c.  54. 
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buys  land  and  lets  it  out  to  rent,-^— he  who  buys  cattle  and  fells  their 
produce, — what  is  he  doing  but  making  profit  of  his  money  ?  Yet  in 
Spain, at  this  moment,  the  taking  profit  for  the  loan  of  moneyis high- 
ly punidiable  ;  and  even  in  France,  the  avowed  bargain  for  intereft 
is  not  legal  among  private  individuals,  though  tolerated  in  the  cafe 
of  fome  trading  companies ;  as  the  Farmers  General,  and  the  Eaft 
India  Company,  &c.  It  is  long  fmce  the  fpirit  of  commerce  in 
Great  Britain  triumphed  over  it ;  but  that  was  not  till  after  an  ob- 
ftinate  and  various  ftruggle,  the  detail  of  which  will  be  a  matter  e- 
qually  curious  and  inftruCtive.  ^ 

The  canonicalprohibition  againft  the  taking  of  intereft  threw,  as 
I  have  faid,  the  valuable  commerce  of  money  all  over  Europe  intO; 
the  hands  of  the  Jews  ;  that  people  made  it  a  point  of  their  religion 
to  improve  this  opportunity  to  the  utmoft.  Their  legiflator  having  al- 
lowed them  to  take  ufury  from  ftrangers,  they  bent  their  whole  atten- 
tion to  the  bufinefs  ;  and  monopolized  both  the  trade  and  the  mate- 
rials of  it.  They  pofleffed  a  great  part  of  the  ready  ca(h,  and  became 
verfant  in  all  the  arts  of  turning  it  to  account.  This  traffic  in  Eng- 
land, it  feems,  profpered  exceedingly,  and  attracted  a  number  of  the 
Jews  from  the  Continent,  who  fettled  in  the  feveral  towns  during 
the  reigns  of  William  the  Conqueror,  and  his  fons.  Towards  the  be- 
ginning of  the  thirteenth  century,  and  in  the  rergn  of  Henry  III. 
the  hiftorians  aftonifli  us  at  the  height  to  which  the  Jews  carried 
their  ufurious  extortions  ;  the  opulence  to  which  they  had  arifen  ; 
and  the  horrid  oppreffions  committed  againft  them  by  the  crown. 
At  that  time,  they  were,  it  feems,  admitted  to  receive  mortgages  up- 
on real  property,  as  is  evident  from  many  of  the  deeds  relating  to  thefe 
tranfadtions,  which  are  yet  preferved.  Their  principal  branch,  how-' 
ever,  confifted  in  taking  pawns  j  and,  being  free  of  all  reftraints  ei- 
ther from  law,  or  from  confcience,  they  did  not  fcruple  to  exadl  5a 
per  cent,  j  nay,  ia  the  cafe  of  the  Oxford  Scholars,  it  required  even 
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a  royal  mandate  to  limit  them  to  that  ufury.  This  curious  mandate 
was  iffued  in  the  9th  year  of  Henry  III. 

*  Judei'Oxon.  non  recipient  a  Scholaribus  pro   libra  in  feptimana 

*  nifi  duos  denarios,  et  fimiliter  fiat  in  minore  fumma,  fecundum 
^  fuam  quantitatem,  alioquin  praedidi  Judei  puniantur,' juxta  confti- 

*  tutionem  rep;ni/  It  appears,  that,  by  thefe  means,  the  Jews  at 
laft  gor  hold  of  all  the  books  belonging  to  the  Scholars,  who  were 
obliged  to  apply  to  Edward  I.  for  relief. 

On  the  other  hand,  the  whole  Jews,  their  families,  and  their  pro- 
perty, were  conlidered  to  be  at  the  pleafure  of  the  King  ;  and 
Henry  III.  certainly  made  them  feel  the  utmoft  extent  of  tyranny. 
He  mortgaged  the  whole  nation  to  his  brother  Richard  for  payment 
of  thirty  thoufand  merks,  and  empowered  him  to  diftrain  their  bo- 
dies and  eftates  for  that  money.  A  particular  exchequer  was  ap- 
pointd  to  receive  the  monies  fqueezed  from  th^  Hebrew  race  ;  and 
upon  occafions  the  tyrant  added  infult  to  oppreffion. 

Hiftorians  report  fev6ral  inftances  of  cruelty  committed  upon  the 
perfons  of  thefe  people  by  torture,  particularly  that,  at  one  time,  the 
King  demanded  ten  thoufand  merks  from  a  certain  Jew  at  Exeter, 
and  commanded  one  of  his  teeth  to  be  pulled  out  every  day  till  he 
paid  that  lum.  The  Jew  held  out  feven  days,  but  fubmitted  on  the 
eighth,  and  parted  with  his  money  to  preferve  the  reft  of  his  teeth# 

Regulations  were  often  promulgated  againft  this  ufury,  and  dif- 
penfed  with  as  often  for  the  convenience  of  the  crown.  In  fhort, 
the  tyrants  of  thefe  times  made  ufe  of  the  Jews  as  leeches  to  fuck 
the  blood  of  their  fubjedls,  and  then  forced  the  fuckers  to  regorge 
into  the  royal  exchequer.  Thefe  glaring  inftances  of  bad  govern- 
ment brought  on  the  famous  ftatute,  de  JudaifmOy  in  the  beginning 
of  the  fucceeding  reign,  anno  tertio  Edivardi  primi  ;  which  having 
cut  off  the  favourite  branch  of  their  bufinefs  by  the  abfolute  prohi- 
bition of  ufury,  the  Jews  began  to  clip  and  corrupt  the  coin,  for 
which  the  whole  of  them  were  baniftied  England,  in  the  eighteenth 
year  of  the  fame  prince,  and  were  not  properly  re-admitted  until  the 
reign  of  Charles  II. 

The 
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The  Ifraeliies,  however,  were  not  the  only  people  who  fhared  the 
rpoils,  which  the  folly  and  prejudices  of  the  canonical  interdict  in 
this  ifland  held  out  to  ftrangers.  The  States  of  Italy,  firuated  upon  the 
coafts  of  the  Mediterranean,  were  the  firft  people  of  modern  Europe 
who  ferioufly  engaged  in  trade;  and  for  a  confulerable  time  they  en- 
grofled  the  commerce  of  the  Weftern  World.  In  order  to  manage  their 
bufinefs  with  fuccefs,  they  fent  companies  of  their  countrymen  to  the 
fcveral  kingdoms  with  whom  ihey  were  concerned  ;  and  experience 
foon  demonftrated  that  England  deferved  their  particular  attention. 
'Hiftory  informs  us,  that,  about  the  twelfth  century,  a  number  of 
Italian  merchants  had  eftabliftied  themfelves  at  London.  Thofe 
from  Lombardy  were  termed  Lombards  ;  and  others  from  Pifa, 
^ilan,  &c,  the  Caurcini.  Whether  thefe  laft  took  their  name  from 
a  particular  family  of  negociators,  is  not  known  ;  but  it  is  certain, 
that  both  they  and  the  Lombards,  envying  the  piofiis  of  the  money- 
trade  in  the  hands  of  the  Jews,  dropped  their  mercantile  chara<3ter, 
and  rendered  it  entirely  fubfervient  to  the  arts  of  money- broking, 
ufury,  and  extortion.  According  to  Matthew  Paris,  the  hiftorian 
of  the  times,  the  Lombards  carried  the  matter  fully  as  far  as  the 
Jews,  and  found  means  to  draw  60  per  cent,  per  ann.  for  their  mo- 
ney, which  at  laft  dcfervedly  drew  upon  them  the  utmoft  feverities 
of  the  law.  The  conduct  of  the  Caurcini  was  not  lefs  blameable  ; 
but  thefe  gentlemen  fecretly  put  themfelves  under  the  proiedion  of 
the  Pope,  who  fatisfied  their  confciences,  and  protedled  their  perfons. 
They  termed  themfelves  Scambiatores  Domini  Papae^  the  exchangers 
or  bankers  of  our  Lord  the  Pope.  If  his  Holinefs  did  not  fhare  the 
booty,  which  was  ftrongly  fufpefted,  he  converted  thefe  brokers  in- 
to mifiionaries,  for  the  purpofe  of  facilitating  the  perpetual  exactions 
of  the  Holy  See  from  the  kingdom  of  England.  When  the  clergy 
or  the  people  wanted  money,  thefe  brokers  were  ready  to  lend  it 
them.     Upon  what  conditions  you  will  immediately  be  informed. 

The  Roman  law  had  eftablifhed  a  diftindion  between   ftipulated 
ufury  and  damages  and  interefl.     Even  the  modern  civilians,  who 

have 
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have  Written  agalnft  the  practice  of  taking  profit  for  money,  gravely 
tell  us,  that  none  of  thefe  prohibitions  take  place  in  the  cafes  where 
the  borrower  failing  in  payment  at  the  time  appointed,  the  creditor 
demands  payment  of  his  money  judicially  ;  for  then  the  lender  not 
being  longer  obliged  to  grant  a  new  delay,  it  is  but  juft  that  he 
fliould  have  intereft  to  indemnify  him  for  the  lofs  he  fultains  by  the 
injuftice  of  his  debtor  ;  but  this  intereft  (fay  they)  hath  nothing  in 
it  like  to  that  which  the  creditor  takes  before  the  demand  *.  Here 
then  we  have  the  diftindlion  between  the  words  intereft  and  ufury ; 
'  the  firft  18  under  ftood,  not  to  be  a  profit  for  the  ufe  of  money,  but  the 
legal  damages  a  creditor  is  entitled  to,  by  delay  of  payment  upon  the 
part  of  his  debtor.  All  the  theologians  are  agreed,  that  intereft  of 
this  kind  is  not  prohibited,  but  may  be  exaded  according  to  equity 
and  juftice  j  and  they  term  it  legitimae  u/urae.  This  diftindion,  ra- 
ther frivolous  than  fubtile,  is  fupported  by  a  text  of  the  civil  law. 

*  Ufurae  non  propter  lucrum  petentium,  fed  propter  moram  folvea- 

*  tium,  infligunturf.'  All  this  is  a  mere  parade  of  words,  fignifying 
nothing  ;  for  what  confolation  is  it  to  the  debtor  to  pay,  under  the 
name  of  damages  or  intereft,.  what  he  would  have  paid  under  the 
title  of  ufury.  The  Roman  law  further  pointed  out  many  ia- 
ftances  where  damages  and  intereft  became  due,  in  fome  cafes,  up- 
on demand  ;  and  others  without  demand,  particularly  diftinguiihing 
between  a  loan  and  a  tranfadtion.  In  the  laft,  damages  were  allow- 
ed to  be  ftipulated  ;  becaufe  people  might  make  what  conditions 
they  pleafed,  and  the  party  contradlor  was  fuppofed  to  give  value 
for  it. 

Again,  it  was  allowed  to  fix  the  damages,  upon  a  failure,  to  a 
certain  fum  of  money  ;  and,  in  doing  fo,  another  diftindion  was 
made  between  the  fums  which  were  of  a  penal  nature,  in  order  t6 
force  performance,  and  fums  determinately  ftipulated,  beyond  which 
the  creditor  couM  not  raife  his  demand,  but  was  obliged  to  accept  of 

that 
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tliat  fam  in  ftill  fatisfadion  of  his  lofs.    ^  Quia  non  factt  qu6d  pro^ . 
^  mifit  in  pecuniam  nucneratam  condemnaturi  ficut  evenit  in  omni« 
•  bus  faciendi  obfigattonibus  V 

The  Italian  brokers  fettled  in  England,  ^ere  perfeflkly  tnilroded 
in  all  thefe  evaitons,  fubtilities,  and  diftinftions  ;  they  alfo  brought 
the  forms  of  obligations  with  them,  drawn  in  all  the  cautions  of  the 
civil  law.  This  clearly  appears  from  a  curious  bond  granted  by  the 
Prior  and  the  Convent  of  Barnwell  to  the  Caurcini,  in  the  mon^h  of 
April  1135,  and  in  the  reign  of  Henry  III.  f*  This  bpnJ,  like  all 
other  deeds  of  that  age^  and  of  ages  after  it,  is  wcittea  in  Latin,  to* 

lerably 

«  Cod.  1.  41.  tit  I.  De  re  judieata. 

f  «  To  all  oEien  that  fee  this  prerent  writing,  Thomas  the  Priof  and  the  Convent  5)f 
Barnwell,  wt(fa  health  ia  the  Lord  \  Know  ye,  that  we  have  borrowed  and  received  at 
London,  for  oorrelves,  profitably  to  be  expended  for  the  affairs  of  our  church,  from 
Francifco  and  Gregoris,  for  them,  and' their  partners,  citizens  and  merchants  of  Mi- 
lan, a  hundred  and  lour  merks  oF  lawful  money,  thirteen  (hillings  fourpence  Star* 
ling  being  coanted  to  every  merk.  Which  faid  one  hundred  and  four  merks  we  pro* 
mife  to  pay  back  on  the  Feaft  of  St  Peter  ai  vincuia^  being  the  firft  day  of  Auguft^  at 
ihe  New  Temple  in  London,  in  the  year  123;.  And,  if  the  faid  money  be  not  all 
paid  at  the  time  and  place  aforelaid,  we  bind  ourfelves  to  pay  to  the  faid  merchants, 
or  any  one  of  them,  or  their  certain  attorney,  for  every  two  merks,  forbom  two 
months,  one  merk  of  money,  for  rec6mpence  of  damages  which  the  forefaid  mer« 
thants  maty  incur  by  the  non-payment  of  it,  fo  that  they  may  lawfully  demand  both 
principal,  damages,  and  expences,  as  above  ezpreiled^  together  with  the  e&pences  of 
•ne  merchant,  for  himfelf,  horfe,  and  fervant,  until  fuch  time  as  the  aforefaid  money 
be  fully  fatisfied.  And,  for  payment  of  fuch  principal,  damages,  and  ezpcnces,  wc 
oblige  ourfelves,  our  church,  and  fucceflbrs,  and  all  the  goods  of  our  dhurch,  move- 
able or  immoveable,  ecdefiaftical  and  temporal,  which  we  have,  or  ihall  have,  whore* 
ibever  they  (hall  be  ftmnd,  to  the  forefaid  merchants  and  theu*  heirs.  And  we  fur- 
ther recogniie  and  acknowlec^ge,  that  we  poflefs  and  hold  the  laid  goods  from  the 
iaid  merchants,  bgr  ws^  of  courtefy,  until  the  premifles  be  fully  fatisfied  \  renouncing 
for  ourfelves  and  fucccflors  all  help  of  canon  or  civil  law,  all  privileges  oT  clerkfhip^ 
an  cuftoms,  leAmes,  ftatutes,  indulgences,  and  privileges  obtained  for  the  King  of 
England  from  the  See  Apoftolic ;  as  alfo  the  ben^t  of  all  appeal,  or  inuioitloa,  from 
the  King  of  England,  with  all  exceptions,  whether  real*  or  perfonal,  thar  may  be  ob« 
jeQed  againft  the  validity  of  this  inflrument.  All  which  thmgs  we  proniHe  faithful* 
ly  CO  ob(ervc|  and  in  witneft  thcitofi  have  affixed  hereto  the  feal  of  our  convent,* 
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krably  correfi,  and  is  the  oldeft  deed  of  that  kind  to  be  met  with  ia 
the  records  of  England,  Although  dared  fcven  hundred  and  fifty 
years  ago,  it  may  challenge  any  one  drawn  in  the  prefent  century^ 
in  "point  of  form,  fecurity,  eaution,  and  accuracy. 

It  contains  the  names  and  defignations  of  the  granters  and  recei- 
vers ;  the  receipt  of  the  money  j  and,  as  the  borrowers  were  a  fo- 
ciety,  a  declaration  of  its  being  applied  for  the  ufe  of  the  communi- 
ty.    It  has  a  fpecific  term  for  repayment,  and  a  mod  rapacious  pe- 
nalty in  cafe  of  failure.     Upon  this  penalty  two  obfervations  occur. 
The  two  merks  per  month,  to  be  paid  after  the  term,   is  not  faid  ta 
be  for  the  ufe  of  the  money  :  It  is  for  recompenfe  of  the  damages 
fuffeied  by  the  creditor,   according  to  the  exad  diftindlion  of  the 
Roman  law.     Not  fatisfied  with  that,  the  greedy   Italian  boarded 
himfelf,   his  fervant,   and   horfe,   upon   the   poor   convent.     The 
word  intereft  is  not  mentioned,   and   nothing  is  dated   from   the 
date  of  the  bond  to  the  day  of  payment ;    but,  after  that  time^ 
they  indemnify  themfelyes  by  the  monftrous  exadion  of  60  per 
cent,  per  dnnum^  dating  the  damages  by  months,  according  to  the 
ancient  Roman  praQice,  in  the  cafe  of  intereft.     This  bond  is  more 
than  perfonal.     The  convent  is  made  to  hypothecate ,  their  church 
goods,  moveable  and  immoveable,  both  prefent  and  to  come,  for 
payment  of  the  money  ;  and,  as  the  Roman  hypothec  was  a  real 
right,  which  entitled  the  creditors  to  take  pofteflion  of  the  property,  * 
the  granters  of  the  bond  are  made  to  declare,  that  they  hoW  every 
thing  by  courtefy  from  the  brokers  until  the  debt  be  paid.     Con- 
fcious  of  grofs  iniquity,  the  framers  of  this  extraordinary  bond  con- 
cluded it  with  a  renunciation  of  every  law  andevery  defence  in  equir 
ty,  by  which  that  injuftice  might  be  redre0ed« 

Hence,  it  appears,  i hat  the  Roman  obligation,  or  bond,  which 
was  the  model  of  ours,  found  its  way  to  Britain  as  early  as  the 
beginning  of  the  thirteenth  century. 

The  canonical  prohibition  ftill  remained,  which  prevented  a  rate 
of  moderate  intereft  from  being  fettled  by  lawi  and  at  the  fame  iitnj^ 

corrupted 


corrupted  the  manners  of  the  people,  by  forcing  them  upon  a  varie- 
ty of  mean  (hifts  in  order  to  evade  it.  Dr  Burnet,  in  the  Hiftoiy 
of  the  Reformation,  tells  us,  *  Thatj  for  avoiding  the  feverity  of  the 

m  m 

^  law,  the  invention  of  mortgages  had  been  fallen  upon  ;  and  thofe 

*  who  had  no  land  to  fell,  fell  upon  another  way  :  The  borrowers 
^  bought  their  goods,  to  be  paid  within  a  year;  for  inftance  L,  x  lo, 
^  and  fold  them  back  for  a  fum  to  be  prefently  laid  down,  as   ihey 

*  fliould  agree,  it  may  be  L,  ico.  By  this  meafiirei  the  one  had  a 
^  hundred  pound  in  hand,   and  the  other   was  to  have  ten  pounds, 

*  or  more,  at  the  yearns  end  *.*  But  this  being  in  the  way  of  fale, 
continues  the  Dr,  was  not  called  ufury.  Thele  were  milerable  de- 
vices ;  at  laft  people  tired  of  thefe  evafions,  and  went  roundly  to 
work.  Any  bargain  might  be  niade,  which  did  not  fpecify  intereft, 
and  any  damages  might  be  ftipulated  for  delay  of  payment ;  and, 
therefore,  when  a  man  lent  a  fum  of  money,  he  took  a  bond  or  ob- 
ligation not  only  for  the  fum  adually  lent,  but  for  a  third  or  fourth 
part  more,  equivalent  to  the  premium,  or  intereft,  agreed  upon  be- 
tween the  date  of  the  bond,^  and  the  term  of  payment.  This  was 
called  a  fimple  obligation,  or  fingle  bond,  and  fometimes  a  bill. 

The  later  regulations  of  the  civil  law  allowed  damages  and  intereft 
to  the  extent  of  double  value  in  the  cafes  of  fale,  location,  and  certain 
other  contrads.  From  this  a  hint  was  taken.  Peoplelentafum,andtook 
a  bond  for  the  double ;  which  bond  was  fometimes  qualified  by  a  feparate 
memorandum,  bearing,  that  if  the  debtor  paid  a  fum  certain  at  fuch  a 
time,  he  &ou1d  be  difcharged  ;  if  not,  the  whole  became  due  as  da- 
mages. This  was  a  (harp  abufe  of  the  civil  idea  of  damages  and 
intereft;  but  it  anfwered  the  purpofe.  "'The  bond' thus  taken  came 
to  be  called  double,  becaufe  they  were  taken  for  double  the  fum.  If 
the  condition  happened  to  be  performed,  there  was  an  end  j  if  not^ 
it  was  provided  that  the  bond  fhould  ftand  firm  and  good. 

Thus  the  prohibition  of  intereft  was  evaded  by  the  grofleft  of -til  I 
devices  j  and  the  debtor  ftood  obliged  to  pay  the  rate  of  intereft  ex- 

C  a  aftcd, 
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z€tc6f  or  forfck  the  bond.  All  obligation^  by  the  coonnon  lair 
of  England,  received  aa  interpretation,  according  to  the  ifh-i^-^ 
nef8  of  the  words ;  and,  therefore,  when  an  adion  was  brought 
in  a  court  upon  thefe  bonds,  the  judges,  although  they  knew 
the  real  intention  of  parties,  thought  themfelves  obliged  to  give 
decree  for  the  whole  fum*  Sir  William  Blackftone  apologizes  for 
this.  ^  The  penalty  of  a  bond,  originally  contrived  to  evade  the 
^  abfurdity  of  thefe  monkifli  conflitutions,  which  prohibited  taking 
*  int«reft  for  money,  was  very  pardonably  confidered  as  the  real 
^  debt  in  the  courts  of  law,  when  the  debtor  neglected  to  perform 
^  his  agreement  for  the  return  of  the  loan  with  intereft  ;  for  the 
^  judges  could  not,  as  the  law  then  ftood,  give  judgment,  that  the 
V  intereft  (hould  be  fpecifically  paid  V  Imagination  itfelf  is  inca« 
pable  of  conceiving  a  higher  degeee  of  inconfifteQcy  in  the  affairs  of 
men.  The  judgea  could  not  award  intereft  for  the  money ;  that 
would  have  been  contrary  to  law,  a  moral  evil,  and  an  oppreflion 
of  the  debtor  i  but  upon  the  idea  of  damages,  and  the  failure  of  the 
debtor  in  performance,  they  unmercifully  decreed  for  double  the  fum 
borrowed.  Thus  the  ideas  of  forfeiture,  of  obligation,  and  da- 
mages, in»bibed  from  the  Roniaa  law,  joii^d  to  the  prohibitions  of 
the  church,  concurred^  in  dired  oppofition  to  their  original  princL* 
pies,  to  produce  that  nionfter  in  pradice— aa  Englifii  double  bend« 
The  injuftice  was  too  glaring  to  be  fuffered  ;  and  therefore  debtors 
applied  for  lelief  to. the  courts  of  equity,,  who  did  not  think  them- 
felves bound  by  the  iame  rules,  which  at  that  time  conflxained  the 
courts  of  law.  In  ihefe  courts,  the  double  bond  wa&  coaftruded  ac« 
cording  to  the  true  intendment,  and  reafonable  damages  given  for 
the  loan,  at  the  pleafure  of  the  judge.  At  laft,  the  eyes  of  the  na- 
tion began  to  opea  upoa  this  matter.  They  began  to  difeover,  as 
Sir  William  Blackflone  well  exprefles  it,  ^  That  the  abfolute  probi- 
^  btcion  of  lending  upon  any,  even  moderate  intereft,  introduces  the 
<  very  inconvenienGet  which,  it  feems,  meant  to  remedy ;  the  neceili- 
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tj  of  individuals^  will  make  borrowing  unavoidable.  Without  Tome 
profit  allowed  by  law,  there  will  be  but  few  lenders  ;  and  thofe 
principally  bad  men,  who  will  break  through  the  law,  and  take  a 
profit,  and  then  will  endeavour  to  indemnify  themfelves  from  the 
danger  of  the  penalty  by  making  that  profit  exorbitant.  In  the 
dark  ages  of  monkiib  fuperftition,  and  civil  tyranny,  commerce, 
when  intereft  was  put  under  aainterdiA,  was  alfo  at  its  lowed 
ebb ;  and  fell  entirely  into  the  hands  of  the  Jews  and  Lombards  ; 
but  when  men's  minds  began  to  be  more  enlarged,  when  true  rc« 
Kgion  and  teal  liberty  revived,  commerce  grew  again  into  credit, 
and  again  introduced  with  itfelf,  its  infeparable  companion,  the 
doSrine  of  loans  upon  intereft  *.^ 
By  the  aQ  37.  of  Henry  VIII.  this  intereft  was  fixed  at  ten  per 
cent.  In  thd  days  of  his  fon  Edward,  the  old  prejjudices  revived* 
Henry's  ad  was  repealed,  and  all  gain  for  money  once  more  dif?* 
charged.  Elizabeth  was  too  wile  a  princefs-  to  allow  this  prohibi- 
tion to  remain.  In  the  thirteenth  year  of  her  reign,  her  father's  ad 
was  reftored.  The  rate  of  intereft  has  always  varied  according  to 
the  quantity  of  cafh  in  the  nation  ;.  for»  if  a  man  can  get  money  to 
borrow  at  fo  much  per  cent,  his  danuiges.  for  want  of  payment  muft 
be  limited  to  the  fame  rate.  In  the  reign  of  J^mes  Lthe  trade  of  Eng- 
land increafed  from  the  advantage  of  a  long  peace.  Individuals  grew 
more  opuIent,.and  ready  ca(b  more  plenty.  Lenders  of  money  may  be 
/aid  to  underfell  one  aaother,  like  dealers  in  other  commodities;  and 
therefore  by  the  17.  ad  of  the  21ft  parliament  of  James  1.  the  legal  in- 
tereft was  reduced  xoi^per  cent.  In  the  time  of  Charles  II.  it  fell  to 
fix.  What  was  intereft  in  the  days  of  Henry  and  James,  turned  ufury 
in  thofe  of  Charles.  When  intereft  came  thus  to  be  publicly  allowed^ 
it  might  have  been  expeded^  that  the  form  of  the  common  Engliih 
ibond  would  have  altered.  This,,  however,  did  not  happen.  Hear 
Judgje  Blackftone*s  refledions  upon  the  i^bj.ed  :.  ^  Hut  whea  afrer* 
^  wards  the  taking  of  intereft  became  legal,  as  the  neceflary  compa- 
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*  nlon  of  commerce  ;  nay,  after  the  37111  of  Henry  VIIT.  c.  9.  had 

*  declared  the  debt  or  loan  itfelf  to  be  the  juft  and  true  intent,  for 

*  which  the  obligation  was  given,  their  narrow  minded  fucceflbrs, 

*  i.  e.  the  judges  at  common  law,   flill  adhered  willfully  and  techni- 

*  cally  to  the  letter  of  the  ancient  precedents,  and  refufed  to  confider 

*  the  payment  of  principal,  intcreft,  and  cods,  as  a  full  fatisfadion 

*  for  the  bond.     At  the  fame  time,  more  liberal  men,  who  fat  in  the 

*  courts  of  equity,  conftrued  the  inftrument  according  to  its  juft  and 

*  true  intent,  as  merely  a  fecurity  for  the  loan,  in  which  light  it  was 

*  certainly  undeiftood  by  the  parties;  (at  leaft  after  thefe  determina- 

*  tions)  and  therefore,  this  conftrudion  fliould  have  been  univcr* 

*  fally  received  *.' 

The  inconveniences  which  followed  this  oppofition  of  the  courts 
of  the  kingdom,  in  the  conftrudion  of  a  bond,  the  deed  mod  fre* 
quent  of  any  other  in  the  bufinefs  of  life,  obliged  the  Legiflature  to 
interpofe.  This  was  done  by  the  4th  and  5th  of  Queen  Anne, 
c.  x6.  which  provided,  that,  *  in  debt  upon  bond,  if  the  defender  be-i 
'  fore  adion  brought,  had  paid  the  principal  and  intere(f  due  by  the 

*  condition  or  defeafance,  he  may  plead  payment  in  bar ;  and  pend«^ 
^ing  an  adion  on  fuch  bond,  the  defendant  may  bring  in  principal, 

*  intereft,  and  cods  in  law  and  equity,  and  the  court  fhall  give  judg« 

*  mcnt  to  difcharge  the  defendant.*  And  by  7th  of  George  11.  c.  20# 
the  matter  was  brought  to  perfedion  j  and  the  courts  of  law  fpe- 
cially  empowered  to  ad  in  the  fame  manner  a«  a  court  of  e-^ 
quity. 

After  all  this^  it  was  certainly  to  have  been  expcded,  that  the 
Englifh  bond  would  no  more  have  been  taken  double,  but  put  in  a 
form  fimply  expreflive  of  the  purpofe  of  the  deed  :  Conveyancer's 
were  now  no  longer  under  the  reftraints  which  forced  them  to  con- 
tinue a  fidion  in  their  pradice ;  yet  fo  it  is,  that  little  or  nothing 
has  been  altered.     The  deed  remains  at  this  moment,  in  words  and 

in 
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The  recognifances  authorifed  by  ftatuteSi  in  the  cafe  of  merchantSi 
are  the  firft  proper  and  legal  bonds  or  obligations  to  be  met  with  in  ' 
the  forms  of  England ;  and  feveral  of  chefe  (latutes  prefcribe  the  exadi 
form  to'be  ufed  upon  every  occafion ;  beginning  with  ^noverint  univerfi 
^ per  pre/enUi  me^  *  know  all  men  by  thefe  prefentSi  that  I;*  for  all 
deeds  were  at  that  time  written  in  Latin.  As  the  forms  of  thefe  obliga- 
tions, which  weretermed  bonds  of  record,  were  approved  of  by  zGi 
of  Parliament  to  be  perfedl  aflurances,  it  was  natural  to  adopt  the 
fame  form  in  the  cafe  of  private  deeds*  The  modern  Engliih  bond 
is  not  after  the  Roman  model,  but  exactly  that  of  the  judicial  recog- 
nifance ;  though  the  difference  between  thefe  confifts  in  this,  that 
the  former  creates  a  new  debt,  while  the  latter  acknowledges  a  debt 
already  contracted,  the  one  fpeaking  in  the  prefent,  and  the  other 
in  the  preterite  tenfe.  There  is  no  term  of  payment  mentioned  in 
the  writing  itfelf,  becaufe  the  old  common  law  confidered  it  only  as 
the  evideiice  of  a  debt,  or  as  a  fimple  obligement,  which  the  creditor 
might  demand  when  he  pleafed,  by  adion  in  a  court  of  juftice. 
The  condition  then  is  the  only  circumftance  which  difcovers  the 
nature  of  the  tranfadion  :  ^  1  he  principal  thing  (fays  Wood  in  his 

*  Ihftitute  of  the  laws  of  England]  contained  in  an  obligation,  are 

*  thf  parties,  and  the  fum  of  money  ;  and  when  both  are  properly 

*  exprefled,  it  will  be  fufficient.  The  fum  of  money  intended^  may 
^  {>e  often  found  out  by  comparing  the  obligation  and  the  condi- 

*  tion  ;  {>ecaufe  the  obligation  is  uiually  in  a  double  fum  to  the  fum 

*  mentioned  in  the  condition  ^/  It  is  the  condition  then  which  alone 
qualifies  the  bond ;  fometimes  it  was  made  by  a  feparate  writingt  or 

as 

<  psudvunto  tlie  abov^  named  Abraham  Barkery  his  exeetttOrs»aiminiftrators,  or  aflSgDSi 
« the  full  .fum  cf  five  thotdand  pounds  oF  lawful  Brhifh  money,  with  lawful  intereft  ibr 
•  the  fame,  on  the  fourdi  day  of  March  next  enfuing  the  date  of  the  abo#e  Written  ob- 

<  ligation,  then  this  obligation  fhall  be  void  and  of  none  tSc&%  or  etie  (hall  bo^and  re* 
'  .main  in  fiiU  force  and  virtue. 

^Sealed  and  delivered,  being  firft  duly  ftamped  In  the  prefcdtt  o( 
^  Inft.  Law  of  £ng4  p.  289. 
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as  we  would  iky,  by  a  back  bond  ;  at  other  times  itwas  writlcn  on 
the  back  of  the  bond  itfelf,  and  then  by  univerfal  pradlice,  came  t« 
be  annexed  at  the  foot,  where  it  now  always  makes  its  appear- 
ance. 

JSefote  intereft' came  to  be  publicly  allowed,  a  certain  fum  wa« 
mentioned  in  the  condition,  equal  to  the  intereit  or  damages  during 
that  time  ;  and  if  the  debtor  did  not  continue  to  pay  according  ta 
the  fame  rate,  he  was  inftantly  attached  for  the  whole,  and  could 
not  be  relieved,  but  by  a  court  of  equity,  upon  payment  of  the 
principal,  colls,  and  damages,  in  proportion  to  what  the  Civiiiana 
lerra^thc  injnftiee  of  the  delay :  For  the  judges  in  equity  being  al- 
ways churchmen,  their  decifions  were  often  modelled  upon  tlve 
rules  of  the  Roman  law.  I  {hall  difmifs  the  Englifh  bond  with  a 
{rogle  obfervation,  via.  that  if  it  was  to  lie  over  for  twenty  years,  with- 
out any  payment  of  intereft,  the  incereft  would  then  equal  the  capi- 
tal, and  the  efiedl  of  the  writing  change  fides  :  The  creditor  would 
lofe  all  the  intereft  becoming  due  after  that  time,  becaufe  the  utmoft 
extent  of  his  demand  could  go  no  further,  than  the  forfeiture  of 
the  debtor's  condition,  in  this  light  Lord  Stair  confidered  it ;  he 
looks  upon  the  intereft  due  upon  this  deed  in  the  true  primitive 
light,  i.  c.  not  as  due  by  ftipulation,  but  as  a  penalty  for  non  per- 
formance ;  and  as  penalties  can  or  ought  to  go  no  further  than  the 
principal,  ^therefore,  ^fays  he}  we  extend  not  annuals  in  the  Eng- 
^iifli  double  bonds  beyond  the  dock,  becaufe  they  are  penal,  and 
^'ihouM  do  ^the  like  in  any  penal  annuals,  but  not  in  coirventional 
*  annuale  V 

i  now  come  to  the  Scottifli  ijnrf,  for  fo  in  our  language  this  writ 
was  termred.  A^^m/ is  the  Gothic  or  Swedtih  word  tor  it  at  this 
moment.  In  our  ancient  laws,  by  which  I  mean  the  Kegiam  Ma- 
jeftatem,  and  the  ftatutes  and  treatifes  pub.iihed  by  SIcerre,  no  fuch 
technical  term  ta  to  be  found,  it*is  always  denominated  by  the  Ro- 

VoL.  I  I>  man 
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man  term  obhgatlo.     ^  An  debt  (fays  the  ^aniam  attacbiamcMa) 

•  may  not  be  other  way  8  proven,  but  by  ane  letter  obligator,  or  by 

•  confeflion  of  the  debtor  in  court  *.*  Neither  does  it  appear  that 
any  form,  fimilar  to  the  Englifti  judicial  recognifances,  was  edablifli- 
ed  in  Scotland  ;  for  though  our  Robert  I.  made  an  a£k  for  payment 
of  merchants  debts,  in  imitation  of  the  (latute  merchant  of  Ed- 
ward  L  his  a£t  refpeds  the  execution  againft  the  debtor^,  rather 
than  the  eftabli(hment  of  the  debt,  Edward's  flatute  chalks  oat  the 
mode  of  the  rccognifance  for  that  purpofe,  but  that  of  Robert  fup- 
pofes  it  to  be  done  :  The  preamble  of  the  Scottifh  fiatute  is,  *  gif  an 
^  merchant  has  proven  his  debt  owing  to  him  be  an  afiize,  or  by 
Tany  other  manner,  the  mayor  of  the  town  ihall  take  and  appre* 

•  hend  the  debtor,'  &c. 

Towards  the  end  of  the  fourteenth,  and  beginning  of  the  fifteenth 
century,  the  Roman  law  had  become  the  prevailing  jurifprudence  in 
Scotland  ;  and,  as  I  formerly  obferved,  the  notaries-public,  and  cte« 
rical  conveyancers,  had  exhaufted  their  learning  and  their  know- 
ledge, by  introducing  into  the  fubflance  of  private  writs  and  fecurl- 
ties,  all  the  niceties,  the  technical  terms,  the  fubtieties,  and  excep- 
tions of  the  Roman  jurifprudence,  though  it  neither  correfponded  to 
the  manners  of  the  people,  nor  to  the  ftate  of  focicty  at  the  time.  It 
is  to  the  introduction  of  the  Roman  law,  and  the  vanity  of  the 
ecclefiaflical  conveyancers  of  the  fourteenth  century,  that  the  tauto- 
logy, redundancy,  and  repetitions,  fo  much  complained  of  incur 
fiyles,  are  wholly  to  be  imputed.  All  the  tratifa^ona  between 
England,  France;^  and  Scotland,  were  executed  by  deed&  formed  in 
this  oflentatious  manner ;;  entirely  founded  upon  the  Roman  law. 
This  ftyle  had  the  benefit  of  being  univerfal,  like  the  Latin  langu^9 
itfelf,  all  over  Europe  ;  and  it  was  the  pride  of  the  notaries-pablicp 
who  were  then  appointed  and  inftru(Sted  by  the  Pope,  to  vie  with  each 
other  in  the  number  of  their  claufes,  ia'the  excefs^  of  prec|tutioi>s^ 
ajoid  cndlefs  verbofity  of  cxprejQSon,. 

After 

♦  Reg.  Majcft.  c.  8i.  : 


Moveable  B(m3. 


27 


Alter  detailing  our  James  I.  eighteen  years  In  England,  the  go*- 
vemort  for  Henfy  VL  refufed  to  allow  him  to  return  to  his  king-^ 
dbm,  but  upon  coildition  of  paying  the  enormous  fum  of  L,  40,00a 
Sterling.  The  miferies  of  the  Scottifli  government  at  the  time, 
and  the  ardour  of  the  people  to  recover  their  lawful  Sovereign, 
forced  the  men  in  power  to  comply  with  a  demand  fo  much  ex- 
ceeding the  abilities  of  the  nation*  The  fecurities  demanded  by  the 
EngUfii  governours,  were  feparate  bonds  from  the  towns  of  Edin- 
burgh, Aberdeen,  Perth,  and  Dundee,  the  delivery  of  a  great  num- 
ber of  the  young  nobility  as  hoftages,  bonds  from  each  of  their  fa* 
thers,  obliging  themfelves  that  their  fons  (hould  remain  in  that  cha- 
rafter,  till  paymcnr  of  the  money,  and  laft  of  all  a  bond  from  the 
King  bimfdf.  All  thefe  deeds  are  to  be  found  verbatim  in  the 
noUe  coHedion  of  ancient  records,  publiftied  by  Mr  JRymer,  from 
which  I  beg  leave  to  give  as  a  fpecimen  of  the  ftyle  of  the  times, 
the  bond  granted  by  James,  which  is  dated  the  8th  March  1424*. 

D  2  This 


•  *  *  James  by  the  Grace  of  God  King  of  Scots,  to  all  to  whofe  knowledge  thefe  letters 
fliail  come^  greeting: — ^Know  ye  that  we  James  King  of  Scots,  aforefaid,  are  held  and 
firmly  bound  to  the  Serene  Prince  Henry  King  of  England,  in  forty  thoufand  pounds 
lawful  4noney  of  England)  to  be  paid  to  the  faid  Henry,  his  heirs,  and  fuccefTors,  or 
to  thdr  certain  attorney  or  depute,  in  the  church  of  St  Paul  of  London,  In  England, 
VIZ.  ten  thoufand  merks  within  fix  months,  computing  from  the  firft  day  of  our  entry 
into  our  kingdom  of  Scotland,  or  from  the  firft  day  that  we  might  have  entered  into 
our  faid  kingdom  :  And  alfo  ten  thoufand  merks  each  following  year,  beginning  one 
after  another,  computing  from  the  firft  day  of  our  faid  entry  or  power  of  entering, 
within  fix  months  from  the  beginning  of  each  year,  in  the  church  of  St  Paul,  afore- 
faid,  until  the  faid  forty  thoufand  pounds  be  fully  and  entirely  paid  :  For  the  wliich 
payment,  well  and  faithfully  to  be  made,  at  the  days,  terms,  and  place  aforefaid,  we. 
oblige  us,  our  heirs,  and  fucceflbrs,  whatfoever.  Kings  of  Scotland,  and  all  our 
goods,  moveable  and  immoveable,  prefent  and.  to  come,  wherever  the  fame  are  iU ' 
toated  or  can  be  found, — And  we  hereby  fubmit  ourfclvcs,  our  heirs,  and  fucceflbrs, 
aforefaid,  and  our  goods  abovcmentioncd,  to  the  laws,  coercions,  rites,  compulfitors, 
ftatutes,  coqfuetudes^  and  plain  juriidiiftion  of  our  Lord  the  Pope,  his  auditors,  vice- 
auditors,  and  other  courts,  as  well  ecclcliaftical  as  fecuiar,  wherever  the  fame  are 

*  conftitutcd, 
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This  bond,  tlrough  fuiEciently  diffufc  and  redundant,  is  left 
ceptionaWc  in  that  refpcd,  than  any  other  deed  of  the  fame  period  I 
have  met  with. — To  explain  all  the  parts  of  it,  would,  at  prefent^ 
take  up  too  much  time:  I  ihall  only  make  a  few  obfervationsi 
which  may  throw  light  upon  the  remainder  of  our  fubjed):. 

•  To  all  to  nvhofc  kno^^ ledge  thcfe  prefent  letter sjhall  corned  Before 
the  ufe  of  writing  became  common  iaEurx>pe,  all  deeds  public  and 
private,  judicial  and  extra-judicial,  were  termed  by  way  ofdiftindlioQ 
letters  ;.  afterwards  they  came  to-  be  diftinguifhed  by  the  difierent 
purpofes  to  which  they  were  applied  :  The  bulls  of  the  Pope  were 
anciently  termed  literae  apojlol'icae  \.  the  King's  letters  were  termed 
literae  regaler  j  and  private  deeds  were  termed  literae  obligatortae ; 
letters  of  difcharge,  literae  acquietantiae^  &c.  Charters  were  diftin^ 
%\x\Q\tA\tilo  literate  patent es^  and  literae  claufae.  In  fhort,.  letters 
were  a  general  title,  fometimes  even  applied,  to  contrails  and  inden- 
tures, which  ne  doubt  had  its  origin  from,  the  Roman  diftin^oa,Ja 
the  execution  of  contrails, >r,  verbis^  et  Uteris.  From  thefe,  letters 
between  private  perfons  were  diftinguifhed,  as  they  are  yet,  by 
literae  miffivaei  but,  in  faiS|.  all  deeds  whatever^  were,  and^ftill  are, 

conceived ' 

^  conftituted^  in  which  cither  thefe^  prefent  obUgalory  letters^  or  true  or  authentic  tvan- 
^  fumpts  thereof  J  happen  to  be  prefented  or  produced.  Renouncing  herebjr  publicly. 
<•  and  exprefslj,  aU  and  whatfoever  lavrs,,  as  well  canon,,  as  civil,  divine  and  humane,. 

*  written  or  not  written,  new  and.old^.  general  and  fpectal,  promulgated  or  to  be  pro« 
^  mulgated,  with  all  other  ftatutes  or.  confuetudes  whatfoeverr:  As  alfo,  the  exceptions 
^  of  fraud  and  fear,  not  numerate  money,  aAion  upon  the  cafe,  conSSio  mdditi,  with- 
«  out  a  caufe,  or  from  an  unjuft  caufe,  the  privilege  of  the  forum,  the  ficriao  and  the. 
^  holidays  of.  bar  veil  and  vintage,  the  Papal  letters  or  refcript$,.eitherrgraBted  or  to  be 
«•  granted,  impetratedor  to  be  impetrated,  and  generally  all  and  whatever  laws,  privi- 

*  leges,  and  defences,  of  whatever  denomination^,  by  which^  or  through  which,  we 

<  could  come  againft  thcfe  prefent  obligatory. letters,,  or  whereby  we  might  be  bene- 

<  fited  in  any  Ihape :  And  in  teftimony  of  all  and  fingular  the  premifes,  we  have  made  - 
^  our  feal  be  appended  to  thcfe  prefents. 

«  Given  under  our  privy  feal,  this  eight  day  of  Marc^.  X4;t4,  inthe  eig}xteenth  year 

<  of  our  reign  *J! 

*  RbymcTi  vol.  x.  p.  3^ 
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oonceived  in  the  form  of  a  letter  of  correfpondecee.  The  Greeks 
obferved  a  formula  in  their  letters,  both  public  and  private ;  they  bo* 
gan  with  the  name  of  the  writer,  and  the  perfon  to  whom  thoy 
were  written,  then  followed  a  falutation  ;  and  in  the  conclufion  a 
wi{h  for  health'  and  happinefs  to  the  party.  The  Romans  co« 
pied  this  formula,  and  modern  Europe  has  foHowed  them  ;  only,  in 
place  of  the  ancient  iimplicity,  we  hare  adopted  the  unmeaning 
terms  of  French  compliment;  A  eharter  from  a  Prince,  or  an  order 
of  Government,  is  a  letter  direded  to  his  officers,  or  to^his  fubjeds 
in  general ;  and  therefore,  began  with  the  broad  addrefs  of  *  omnU 
^bus  tarn  futuris  quam  prefenttbus  ;*  or,  *  uaiverlis  praefentes  lii- 

*  teras  infpeduris;!  or  fome  equivalent  expreffion.  The  clerical^ 
notariesi  in  taking  deeds  in  favour  of  the  church,  J)egan  by  an  invo* 
cation  in  the  name  of  the  Father,  Son,  and  Holy  Ghoft;  and,  as  the 
Chriftian  donors  thought  that  the  world  were  concerned  in  a  good' 
example  from  them,  their  deeds  were  directed:  ^  Univerfis  Chrifti< 

*  fidelibus  prefentibus  et  futuris  ;*  and  hence  the  old  ftyle  of  deeds 
in  this  ifland  ;-  *  Be  it.  known  to  all  men.  that  thia  prefent  writing 

*  ihall  fee  or  hear/ 

When  we  come  to  treat  of  the  charter,  Ipropofe  to  give  a  more- 
fuccind  account  of  all  thefe  phrafes  of  common  ftyle,  according  to*> 
the  order  of  their  introduflion^  So  far  was  neceflfary  at  prefent,  to 
account  for  the  aecuftomed  ftyie  of  common  bonds,  and  other  per*- 
fooal  deeds,  which  were  all  with  us  formerly  termed  lettera;  although^ 
that  term,  both  in  France  and  in  Scotland,  is  now  confined  to  royal » 
letters  alone,  or  fuch  as  are  ifliied  in  the  King^s  name,  for  the  pur- 
pofe  of  execution.     But  to  return  to  the  bond  of  James  I; 

^  Know  that  we  the  forefaid  James  King   of  Scot^,   are  held 

*  and  firmly  bound. to  the  Serene  Prince  Henry  King  of  England,. 

*  in  L.  40,000  lawful  Englilh  money.'  This  is  not  the  ftyle  of  the 
Roman  obligation,  but  of  the  Engliih  recognifance ;  the  writer  of 
the  bond  did  not  mean  it  fhould  be  fo,  for  in  every  other  lefpeft 
the  deed  is  taken  according  to  the  didates  and  ideas  of  the  Roman. 

law  jj, 


lipiw  J  tlB^  cpafcqufatlyi  fwiiecj  to  the  un^erftandidg  of  the  lalryert 
t]f  ^U  countries,  and  capaUe  of  execution  every  where.  There  i$  no 
ipentipn  of  intereft  for  the  pioney  j  th»t  wpuld  have  been  entirely 
incompatible  with  a  public  deed  of  this  kind  ;  but  the  King  is  made 
not  only  to  bind  hirofelf,  his  heirs,  and  fucceflbjs,  for  the  pay- 
ment, but  likewife  his  whole  moveables,  and  immoveables^  prefent 
and  to  come,  fimilar  to  the  Italian  bond  formerly  taken  notice  of. 
The  Roman  law  allowed  a  man  to  grant  a  right  upon  his  lands, 
and  even  hi*  moveables,  without  quitting  the  pofleffion  of  them ; 
and  this  from  the  Greek  term  is  called  a  hypothec^  This  right  gave 
the  creditor  a  preference  to  others  over  the  goods  hypothecated. 
The  right  which  King  James:  is  here  obliged  to  give,  ia,  what  the 
Civilians  term  an  univerfal  hypothec,  which  was  to  affed  his  whole 
property.  There  i&  i^  penalty  or  damages  in  the  bond  ;  that  matter 
was  to  be  determined  by  the  Judge  named  to  enforce  the  execution. 
This  Judge  could  be  no  other  than  the  Pope  or  t4ie  dignified  clergy, 
who  were  at  that  time  ^€  arbiters  of  princes ;  and  therefore,  James 
fubmits  himfelf  and  his  property,  to  the  laws,  coercions,  rights,  and 
compulfion,  of  his  Holinefs  the  Pope,  and  his  fub*auditors,  before 
whom  his  obligatory  letter  might  be  produced.  This  was  the  claufe 
of  regiftration  in  thefe  days ;  and  we  (hall  afterwards  learn,  that 
the  execution  ifluing  in  confequence  of  it,  was  fufficiently  effeAual. 
Next  follows  a  renunciation  of  all  the  exceptions  and  fubtleties, -^ 
which  by  that  time  had  diflufcd  themfelves  from  the  Roman  law, 
over  all  the  Courts  of  Europe.  Here  we  find  the  *  exception  of  not  • 
•  numerate  money,'  the  condiiHo  indebitu  or  adion  for  recovery  of 
a  fum  wrongfully  paid,  and  other  exceptions,  which  our  forefathers 
never  thought  of,  until  the  Roman  law  put  them  into  their  heads ; 
and  what  (hews  the  abfurd'rage  of  the  notaries  for  every  thing 
that  was  Roman,  the  King  of  Scotland  is  made  to  renounce  the  be- 
nefit of  ihtferiae  or  holidays  of  harveft  and  vintage,  a  cuftom  pe- 
culiar to  old  Rome,  and  the  countries  of  the  vine. 

I  have  i 


M&veahk  Bmi.  31 

I  have  annalized  this  ancient  bond»  in  order  to  give  an  idea  of 
the  ftyle  which  followed  the  introdu£tion  of  the  Roman  law,  and 
to  fhew  that  our  forefathers,  the  Scots  conveyancers  and  writers  to 
the  iigner,  are  not  to  be  blamed  for  the  redundancy,  tautology,  or 
other  faults  of  our  forms  ;  they  found  them  all  made  to  their 
hands,  and  have,  upon  the  whole,  rather  abridged  than  extended 
them. 

There  are  none  of  our  ads  of  Parliament,  prefcribing  ^ny  parti- 
cular form  of  the  bond,  or  of  the  recognifance,  like  thofe  m  Eng- 
land. After  the  acceflibn  of  James,  every  thing  to  which  our  old 
cuftoms  did  not  apply,  came  to  be  regulated  by  the  Roman  law, 
and  among  others,  the  form  of  .the  bond,  which  was  entirely  Ro- 
man. The  afl:  of  Jameji  111.  1469,  introducing  the  negative  pre^ 
fcription  of  obligations,  mentions,  *  That  it  was  advifed  that  the 

*  party  to  whom  the  obligation  is  made,  (hall  follow  the  faid  obll- 

*  gation.'     No  mention  is  made  of  the  term  bond. 

Accordingly,  our  oldeft  lawyer  Balfour  extra<^s  from  the  Roman 
title  de  Obligationibus^  almoft  every  word  he  has  left  us  upon  the  fub- 
jedi :  *  An  obligation  •  fays  he)  is  ane  band  of  the  law,  be  the  whilk  a 

*  man  is  bound  by  refToun  of  ony  band  or  contradl ;  ane  obligation 

*  (hould  contain  lax  principal  parts  and  pundlis,  quhairof  gif  only 

*  ane  failzies,  the  reft  is  of  nane  avail,  force,  nor  effeft  ;  firft.  His 

*  name  and  firname  wha  makes  the  obligation, — 2d,  His  name  and 

*  firname  to  whom   it   is   made, — 3d,   The  thing   wherefore  it   is 

*  made,  and  quhat  it  is,  and  how  meikle  it  extend  to, — 4th,  The 

*  caufe  quhairfoir  the  obligation  is  made,   viz    for   buying,   fellings 

*  lending,   borrowing,   or  any  other  reafonable  caufcs, — 5th,  The 

*  place  and  term  of  payment, — 6ih,  Securitie  for  fulfilling  of  the 

*  premifes,  and  alfo  for  payment  to  be  made  als  well  of  the  princi- 

*  pal  thing  or  foume  contenit  in  the  faid  obligation,   as   of  the   ia- 

*  terefti  coftis,  and  (kaiihis,  that  fall  happen  to  he  mule  throw  noii- 

*  payment  thereof.    Jtem^   Sum  ar  of  opinion  that  an  oblii^.    -^u 

*  foulvl 
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^  fould  cootene  ane  pane  to  be  qpliftit  fra  him,  that  is  oblift  incalb^- 
'*.cf  his  failzie,  be  the  judge  under  quhais  jurirdidtion  he  dwells** 

The  obliging,  or  hypothecating  a  man*s  property,  according  to 
the  Roman  law,  as  James  wasobliged  to  do  in  his  bond,  continued 
long  to  be  the  la-w  of  Scotland  :  *  It  is  iiefom  (continues  Balfour) 
^  .to  aay  man  .to  bind  or  oblis  his  gudis  and  gear,  prefent  or  to 
^  come,  or  the  fruits  of  the  ground  purtenand  to  him,  and  it  beand 

*  thereupon.;  gudis  or  gear  corporal,  as  horfe,  or  incorporal,  as  obli* 

*  gations  of  debts,  weddis,  or  liferents.'  The  very  fame  method  of 
forfeiting  double  the  fum  borrowed,  under  pretence  of  failure^ 
feems  to  have  been  attempted  in  Scotland;  and  to  have  fucceeded 
during  the. prohibition  of  intereft,  and  that,  though  done  in  a. more 
dired  and  open  manner  than  in  England.  Balfour  cites  two  deci- 
fions  upon  the  fubje<9:,  which  fiiew,  that  bonds  were  taken  for 
the  real  »fum  lent,  under  the  condition  of  forfeiting  the  double  in 
cafe  of  non-payment  upon  a  fixed  day  ;  whereas  the  Englilh  more 
cunniqgly  took  their  bonds  for  double  the  fum  lent,  and  made  the 
reftridion  of  it  conditional :  *  gif  ony  man  oblifTes  him  to  content  and 

pay  to  an  uther9  ony  certain  foume  of  filver,  or  uther  money,  at 

an  certain  term  .or  diet,  convenient  betwixt  them,  and  contenit  in 

the  obligation,   under  the  pain  of  double  payment  of   the  faid 

-fumj  pr'if  he  failzies  to  make  payment  of  the  faniin,  after  the 

tenor  of  the  faid  obligation,  and  at  the. day  or  termis  to  the  whilk 

he. oblift  himfelf;  he  may  be  callit  be  his  creditour  to  hear  him 

difcernit.be  an  Judge,  to  content  and  pay  the  laid  principal  foume, 

togidder. with. the  .double  tliereof;  viz.  als  meikle  again  as  Che 

fame  foume  extendis  tOt  becaufe  he  falziet,  as  faid  is,  to  mak  pay- 

.pient  at  the  day  appoint! t.  .5th  Julii  150 i»  The  Laird  of  Cock- 

puil  againft.  Simon  Caruthefis.df  Maufwall ;  26th  Februarii  1506, 

The  fling's  Ihefaurer  againft  the  Earl.of  Caithncfsfl*     Thus  the 

prohibition  produced,  the  very  fame  efied  in  Scotland,  as  it  did  in 

England* 

•  Balfour,  p.  149.  I  JO.  f  Ib«.p.  156. 
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Engknd.  InftAd  of  preventing  opprefiion'  in  the  commerce  of 
money,  it  brought  on  th$  inevitable  ruin  of  the  debtor ;  and  the 
courts  df  law,  aduated  by  the  ideas  of  the  civilians^  which  dire&ed  a 
firid  interpretation  of  the  engagements  and  ftipulations  of  parties, 
thought  themfelves  bound  to  give  legal  force  to  thefe  ads  of  rapa- 
city. 

The  ancient  laws  of  both  kingdoms,  with  refped  to  ufury,  exadly 
coin(!ided,not  only  in  the  mode  of  prohibition,  but  in  the  puniihment  of 
theufurer;  and  it  is  almoft  certain  that  they  continued  to  be  fo  for  a 
very  long  time^  and  yet  there  is  no  mention  of  it  in  any  of  the  (la- 
tules  of  the  five  James's,  excepting  the  twenty-third  a£t  of  James  IL 
which  provides  that  the  keepers  of  vidual  to  a  dearth,  fhall  be  pu- 
ni(hed  as  ockereri,  u  e.  ufurere;  epnfequently  ufury  was  a  crime 
commonly  puniflied,  and  the  punifhment  familiar  to  the  people  ; 
and^  rather  thaii  admit  any  kind  of  dired  profit,  by  the  lad  decifion 
quoted  from  Balfour,  the  judges  chofe  to  award  double  the  fum  a- 
gainft  the  debtor,  under  the  title  of  conventional  damages.  This 
ieverity  no  doubt  taught  people  to  beware  of  granting  bonds  of  this 
kind.  •  They  made  the  penalty,  therefore,  no  higher  than  they  laid 
their  account  with  paying.  Upon  another  rule,  however,  of  the 
do&rine  of  penalties  all  drawn  from  the  Roman  law,  the  debtor 
attempted  to  turn  the  tables  upon. the  creditor.  When  a  penalty,  fay 
they^  comes  in  place  of  the  principal  obligement,  it  is  optional  to  the 
party  bound,  either  to  perform  or  to  pay  the  penalty.  The  debtor 
gives,^  therefore,  a  bond  for  a  hundred  pounds  payable  upon  a  day 
certain,  under  a  penalty  of  thirty,  in  cafe  of  failure.  Now,  fays  he, 
I  choofe  to  incur  the  penalty,  and  pay  the  thirty.  This  was  as  un- 
juft  upon  the  part  of  the  debtor,  as  the  demand  of  double  the  fum 
had  been  on  the  creditor.  The  court,  however,  decerned  both  for 
the  penalty  and  the  principal  fum  ;  19th  July  1502,  Bruce  againft. 
Lipdfay  *.  At  laft,  about  fifty  years  afterwards,  the  judges  feem  to 
laave  put  the  matter  of  penalty  upon  the  proper  and  folid  fooling  ;. 

E  and 
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and  thereby  cat  off  the  oppreffion  which  tcx>k  place  betweeti  man 
and  man,  upon  account  6f  the  miftakeft  notions  about  thefefbiputs- 
tions.  In  March  154&,  in  a  cafe  Home  agaihft  Hepburn,  the  Lords 
found,  *  That,  by  the  law  of  this  realm;  poena  conventionaKs ^  fie  as 
an  foume  of  money  adjedit,  with  con fent  of  parties,  in  oriy  coo- 
trad;  or  obligation  in  name  of  pane,  may  not  be  afked  by  any  per* 
Ton,  but  in  fo  far  as  he  is  intereftit,  hurt,  or  ikaithic ;  becaiife  all 
fic  panis  are  in  ane  manner  ufury,  and  unhoneft,  made  for  liicre 
or  gane  V  The  penalties  being  thus  reduced  to  their  proper  and 
equitable  intention,  it  may  be  prefumed  that  the' judges  continued  to 
allow  a  reafonable  part  of  it  in  confideration  of  the  intereft,  fkaith^ 
or  damages ;  howevert  from  the  following  decifion,  it  is  evident^ 
tliat  the  prohibition  continued  againft  bargaining  for,  or  taking  any 
dired  fum  upon  loans  in  name  of  profit.  *  Gif  ony  man  borrows 
fra  anuther  an  certaine  foume  of  money,  and  obliffis  him  to  pay 
zierly  a  certain  quantity  of  filver  thereof,  fafine  following  there- 
upon ;  or  zit  ane  certain  quantity  of  vidual,  ay  and  quhile  he  re- 
(loir  and  deliver  the  principal  foumct  -  he  may  not  be  compellit  to 
content  and  pay  the  faid  zierly  foume  or  quantitie:  Albeit  the  ob- 
ligation be  regiftrat  and  infert  in  the  books  of  an  ordinar  judge  ; 
becaufe,  gif  he  that  lent  the  money  feik  execution  upon  the  obli- 
gation, the  borrowers  thereof  tnay  alledge  the  famin  to  be  foundit 
upon  an  obligation,  or  a£t  of  mere  ocker  ;  the  quhilk  he  prievand 
fufficiehtlie,  aught  and  fauld  be  decernit  to  reftoir^the  principal 
borrowed  foume  allenarlie  ;  26.  January  156 1,  Dick  againft  Lo« 
gan  t.' 

There  is  a  decifion  in  Haddington,  which,  if  the  date  be  right, 
though  I  fufpedl  it  is  not,  goes  to  prove,  that  the  court  returned  a- 
gain  to  their  ancient  error.  Thus  it  ftands  in  the  Dictionary  :  A 
fum  being  contained  in  an  obligation^  with  a  back- bond  written  on 

(he  back  thereof,  declaring  that  the  creditor,  in  cafe  of  payment  of 

■J 

the  half  of  the  fum  at  a  day  certain,  (hould  difcharge  the  whole, 

the 
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the  debtor  having  fiuled^  the  Lords  found  that  he  might  be  charged 
for  the  whole,  and  that  it  was  not  ufury;  July  4595,  Craven  againft 
Wilfon  ♦. 

By  the  decidon,  Dick  agitnft  Logan,  no  penalty  feems  to  have  at* 
tended  the  demand  of  intereft  ;  for  the  creditor  waa  entitled  to  g^t 
back  his  prmcipal  fum.  This  decifion  was  g^ven  in  Scotland  only 
about  five  years  after  the  ad  of  Henry  Vlll.  allowing  10  per  cenL 
to  be  taken  upon  money  lent  ia  England.  The  next  year,  it  was 
found,  that  a  debtor  might  pay  intereft,  or  maintain  a  minor  during 
his  minority,  without  diminution  of  the  principal  fum,  ^  and  that  the 
^  iame  was  na  ways  ulury  ;'  15.  December  1562,  Gourlay  againft 
Thorn  fon  "!"• 

.  Noiwithftanding  the  general  prohibition  of  the  law,  the  com* 
merce  of  money  ia  Scotland  went  on  by  means  of  bargains  of 
vidlual,  pledges,  and  other  covered  methods;  fo  that,  before  an)^ 
diredt  alteration,  the  taking  of  a  profit  for  money  feems  to  have  been 
eftabliflied  in  praAice,  which  was  no  doubt  encouraged  and  fupport* 
ed  by  the  public  introdudion  of  intereft  into  England.  This  ftands 
completely  proved  by  the  firft  ftatute  to  be  found  upon  the  fubji^fl:^ 
c.  52.  of  the  II.  parliament  of  James  VI.  anno  1587,  about  thirty* 
five  years  after  the  date  of  the  Englifh  a£t  %. 

It  is  plain,  that  this  a£t  was  not  meant  to  authorife  or  introduce, 
but  to  reftrain  the  practice  of  taking  profit  upon  money  to  the  fix*^ 
ed,  rate  of  10  per  cent,  per  ann.  as  eftabliihed  in  England.  Here  we 
have  the  methods  pointed  out,  in  which  the  money  tranfadions  had 
been  executed  ;  and  by  the  exception  made  of  all  bonds,,  contradls, 
&c.  dated  prior  to  the  ftatute,  it  is  plain,  that  thefe  muft  have  cairied 
more  profit  to  the  creditor  than  the  intereft  allowed  by  the  aft,  and 
yet  they  are  therein  termed  lawful  bonds, coniradlsj&c.  From  all  which 
we  are  entitled  to  conclude,  that  we  owe  the  abolition  of  the  ancient 
monkifh  prejudices  in  this  country,  not  to  the  wifdom  of  the  legiflaT 

E  2  ture,. 

♦  Dift.  of  Dec.  vol.  2  p.  496.  t  Balfour,  p.  533. 
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turc,  tut  to  tlic  cbmraon  fenfe  and  inTincible  neceflStiifts  of  thepeot 
pie.  This  ftatute  then  eftabtifhed  with  us  the  foHd  diftinidioQ  be«- 
twecn  the  words  ufury  and  intereft.  Legal  intereft  is  what  the  law 
allows  ro  be  taken  ;  and  ufury  is  confiited  to  the  excefs  or  furplus 
profit  for  the  loan  of  money  more  than  the  law  allows.  The  ufurer 
is,  by  the  a£t,  to  f*cceive  punilhmem,  conform  to  the  laws  of  the 
realm,  already  made  and  eftablifhed  thereupon*  None  of  thele  laws, 
however,  can  be  foiind,  except  thofe  mentioned  in  the  Regiam  Ma- 
jeftaiem. 

The  reference  to  the  old  law  fecms  to  have  been  a  carelefs  ex* 
preffion.  It  left  the  crime  of  ufury  without  any  determinate  pu- 
nifliment,  which  the  legiflature  very  foon  found  neceflary  to  fupply. 
This  was  done  by  the  226.  aft  of  the  14.  parliament  of  James  VI» 
ann.   15941  which  declares,  ^  That  the  ufurer  taking  more  than 

*  10  per  cent,  fhall  forfeit  the  principal  fum  to  the  debtor ;  and  if 

*  he  concealed  it,  any  other  perfon  informing,  was  to  have  had  the 

*  fame  title/  Sir  George  M*Kenzie  fays,  that  taking  annualrent 
before  hand,  is  by  this  aft  determined  to  be  ufury*.  This  is  a  mif- 
take.  The  aft  fays,  that  whoever  (hall  take  more  than  10  per  cent^ 
before  hand,  or  after  the  year  or  time,  (hall  be  counted  ufurers^, 
Thefe  words  (how,  on  the  contrary,  that  taking  intereil  before  hand 
was  at  this  time  allowable. 

The  difpofition  of  the  money-lenders  to  nfury  feems  to  liave  been 
almoft  invincible.  The  old  methods  w^nt  on,  and  new  ones  were 
contrived  chiefly  by  the  means  of  bargains  of  viftual,  wadds,  or 
pledges;  as  alfo  by  retaining  the  ufury  out  of  the  capital  at  the 
time  of  lending.  Thefe  evils  grew  to  filch  a  height,  that  a  very 
particular  aft  was  made  to  fupprefs  them  in  the  15.  parliament  of 
James  VI.  c.  251.  when  the  bonds,  contrafts,  &c»  were  declared 
null,  and  the  principal  fums  forfeited  to  the  King.  From  this  fta- 
tute  we  learn,  that  the  paflion  of  avarice  fuggefted  the  fame  devices 
to  ufurers  of  all  ages  and  coutitriest     Horace's  money- brokers,  in 

old 
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old  Rome,  pra£^ired  the  fame  (Iratagems  with  the  Scottifli  ufurer  in 
the  1597*  The  purpofes  of  the  2lQl  were  defeated  from  the  diflScul- 
ly  of  proof  J  and  therefore,  by  the  7th  adt  of  the  next  parliament^ 
1600,  it  was  explained,  and  the  fadt  rendered  probable,  either  by 
writ,  or  oath  of  party,  or  witnefTes.  The  money-lenders,  by  this 
ftatute$  had  their  ingenuity  very  much  confined  ;  and,  at  lad,  they 
reftri£ted  therafelvcs  to  the  very  ancient  method  of  taking  the  inte-i 
reft  beforehand.  An  z6t  was  therefore  made  to  check  this  evil,  ia 
the  23.  parliament  of  James  VI.  i6ii,  c.  28. 
*  James  VL  as  you  have  heard,  reduced  the  intereft  in  England  to 
i  per  cent.  In  Scotland,  it  remained  at  ten  till  the  21.  adl  of  the 
firft  parliament  of  Charles  L  which  reduced  it  to  eight.  The  pre- 
amble of  the  afl:  is,  that  his  Majefty*s  fubjeds  *  have  been  heavily 

*  opprcfled  and  burdened  with  exorbitant  annualrents  and  iiltereft, 

*  taken  for  the  ufe  of  money,  far  exceeding  the  rate  and  proportioa 

*  taken  in  England,  France,  and  other  neighbouring  countries  *.* 

In  the  1649,  the  intereft  fell  to  6  per  cent,  and  was  fixed  at  that 
tate  by  an  a£b  of  the  then  parliament,  c.  29.  This  being  one  of  the 
ftatutes  of  the  rebellious  parliament,  the  ad  was  firft  reftmded,  and 
then  reftorcd  by  the  49th  of  Charles  IL  1661  ;  fo  that,  in  the  reign 
of  Charles,  the  intereft  of  both  England  and  Scotland  ftood  at  6  pet 
tent.  No  alteration  was  made  either  in  the  reign  of  Charles, 
James  VII.  or  William,  only  as  often  as  extraordinary  fupplies  were 
raifed  by  the  landed  intereft  to  the  King,  retention  was  allowed  to  be 
made  by  debtors,  out  of  all  annualrents,  by  a  train  of  ads  of  par- 
liament, fometimes  of  one,  and  fometimes  of  a  half /^r  cent,  in  or- 
der to  relieve  the  lands,  and  lay  a  proportion  of  the  burden  upon 
the  monied  intereft. 

This  eafe  given  to  debtors  was  termed  the  retention  \  and,  as  the 
allowance  was  temporary,  our  ftatute  books,  our  deeds,  and  our  di- 
ligences, from  the  reign  of  Charles  II.  to  the  union  of  the  kingdoms, 
axe  full  of  regulations  regarding  that  circumftance. 

Having 
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Having  thus  given  a  detail  of  the  laws  and  pra^ice  of  Scotland, 
refpeding  the  intereft  of  money>  and  the  different  regulations  on 
the^fame  fubjedt  in  England,  which  led  to  the  escplanation  of  their 
double  bond,  I  come  now  to  give  the  hiftory  and  principles  of 
the  common  Scottifh  obligation,  termed  a  moveable  bond.  As  I  be« 
gin  with  the  old  form,  which  is  the  very  firft  deed  in  Dallas  of  St 
Martin's  colledion,  I  (lop  the  progreflive  account  of  intereft  at  the 
laws  which  were  in  force  when  Mr  Dallas  publilhed  his  fyllem. 

The  Romans  termed  a  bond,  or  other  evidence  for  money,  namma 
debitcrum  ;  becaufe  the  names  of  the  debtors  were  ufually  infcribed 
upon  the  top  of  the  deeds.  They  divided  things  themfelves  into 
moveable  and  immoveable,  according  to  the  nature  of  the  fubjed» 
Lands,  houfes,  and  all  their  parts  were  immoveable  ;  and  cafli,  fur- 
niture, pidures,  animals,  and  (latues,  were  moveable.  Debts,  and 
other  things  which  are  not  in  the  occupation  of  the  party,  but  whicb 
he  is  entitled  to  be  pofleflTed  of,  fuch  as  debts  due  to  him,  &c.  vvere 
Galled  perfonal  rights.  Of  thefe,  the  chief  was  the  obligation,  which 
is  fo  termed,  as  it  regarded  the  debtor,  and  obliged  him  to  do  and 
perform  ;  but,  as  it  ftood  in  the  creditor,  had  no  proper  name,  but 
that  of  the  right  to  demand  the  pofTe/Hon  or  delivery  of  the  debt,  or 
whatever  elfe  the  debtor  ftood  bound  to  pay  or  perform.  The  natu*- 
ral  diftindion  of  moveable  and  immoveable  among  the  Romans  hac) 
little  or  no  relation  to  fucceflion  ;  the  heir  or  the  heirs  took  the 
whole  property  of  the  deceafed>  moveable  and  immoveable,  in  equal 
divifions.  The  northern  barbarians,  who  eftabliihed  themfelves  up«> 
on  the  rain  of  the  Roman  Empire,  and  founded  the  feveral  king<- 
doms  of  luodera  Europe,  paid  little  or  no  attention  to  any  thing  but 
to  the  land,  and  its  appurtenances.  The  feudal  fyftem,  which  arofc 
out  of  the  cuftoms  and  maimers  of  thefe  people,  had  the  land  alone 
for  its  objed.  The  rude  and  fimple  manners  of  thefe  favage  con- 
ijuerors,  and  their  pofteriiy,  taught  them  to  pay  little  regard  to  what 
we  term  moveables ;  which,  for  the  moft  part,  are  intended  to  fup- 
ply  wants  they  did  not  fecL     *  Immoveables,  as  lands,  houfes,  a^nd 

*  profits 


*  profits  tfluing  from  tlicm,'  fays  Judge  Blackfto&e,  *  were  the  prin- 

*  cip^l  favourites  of  our  firft  legidators,  who  entertaiired  a  low  and 

*  contemptuous  opinion  of  all  perfonal  eftates,  which  thejr  regarded 

*  only  as  a  tranfient  commodity  *.*  It  was  a  confiderable  time, 
therefore,  before  the  firft  lawgivers,  or  the  firft  writers,  paid  any  re- 
fpe€t  to  it ;  and  even  in  England,  as  Judge  Blackftone  obferves,  the 
oldeft  books  of  che  law  contain  not  a  fingle  chapter  upon  the  head  ; 
and  the  little  that  is  to  be  found  in  their  immediate  fucceflfors,  feems 
principally  borrowed  from  the  civilians.  When,  with  the  progrefs 
of  fociety,  perfonal  eftates  increafed,  they  drew  more  attention  ;  and 
the  Roman  law,  by  that  time  become  univerfal,  afforded  maxims 
ready  formed  for  their  regulation.  Things  then,  in  imitation  of  the 
Romans,  came  to  be  diftinguifhed  in  this  ifland  into  real  and  per- 
fonal. The  real  anfwered  to  the  Roman  diviflon  of  immoveables  ; 
and  the  perfonal  included  both  the  nK)veables  and  the  rights.  To 
anfwer  that  fubdivifion,  the  perfonal  eflate  alfo  divided  into  chattels, 
and  what  they  term  fhqfe^  in  adion^  i.  e.  every  thing  not  in  a  man*8 
own  occupation,  but  of  which  he  is  entitled  to  be  poiTefTed  by  a  fuit 
or  adion  at  law ;  and  thus  money  due  on  a  bond  is  a  cbofe  in  a^ion; 
becaufe  the  aftual  poffeffion  of  it  cannot  be  had,  if  the  debtor  refu- 
fes,  otherwife  than  by  judgment  and  execution  of  the  law.  The  di« 
Aindlion  of  moveable  and  ioxmoveable,  perfonal  and  real,  became  of 
much  more  importance  among  the  feudal  nations,  than  it  had  been 
among  the  Romans.  The  right  of  primo-geniture,  edabliflied  by 
the  feudal  fyftem,  and  which  came  at  lad  to  aSeGt  the  fubfillence 
and  aggrandifement  of  families,  heftowed  the  whole  eftate,  or  im- 
moveable property,  upon  the  firft  born  male  defcendant,  and  the 
moveables,  or  perfonal  eftate,  upon  the  other  children. 

In  Normandy,  and  in  England,  the  feodal  pride  tended  to 
tnake  every  poflible  diftinftion,  between  the  tranfcendent  qualities 
of  a  fief,  heritage,  or  freehold,  and  rights  or  properties  of  any  other 
Thefe  lad  were  to  be  held  in  no  degree  of  eftimaiion,  when 

eompared 
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compared  to  the  other.  A  fief  was  immoyeable  id  its  naturd^  and 
appeared  eternal  in  its  duration  ;  therefore  all  fubalteni  rights,  fall* 
ing  fhort  of  thefe  high  qualities,  were  held  unworthy  to  (land  iti 
the  fame  rank :  It  behoved  them  to  fall  into  an  inferior  clafs  of 
their  own.  Such  properties  wete  termed  in  Normandy  catalla^  and 
in  England  chattels.  This  feodal  pride  proved  a  happy  circum'^ 
ftance  for  younger  children  :  A  leafe  for  years,  though  it  concerns 
the  pofleflion  of  heritage,  yet  becaufe  it  has  only  a  duration,  is  a 
chattel ;  a  mortgage,  though  a  right  upon  land,  is  only  a  right  de- 
terminable at  the  will  of  another,  i.  e.  may  be  redeemed  by  the  pro- 
prietor of  the  lands  mortgaged,  and  is  there  alfo  a  chattel ;  and  fo  is 
every  other  debt  upon  land.  To  diftinguifh  thefe  from  commoa 
moveables,  they  are  only  called  chattels  real,  hence  money  due  by 
a  common  bond  or  chofe  in  aiiion^  has  always  in  England  been  a 
mere  moveable,  falling  to  executors. 

With  us  in  Scotland,  matters  took  a  very  oppofite  courfe*— To 
trace  it  in  its  changes,  would  at  prefent  lead  us  much  too  far ;  but> 
being  a  fubje^  of  great  curiofity,  will  be  refumed  on  another  occa- 
£on.  There  are  feveral  caufes  which  contributed  to  the  fame 
effect.  The  chief  of  them  was,  that  our  annualrents  purchafed 
upon  land  in  Scotland,  were  not  redeemable;  and  therefore,  were 
confidered  in  the  fame  light  as  the  lands  themfelves«  Our  ancient 
apprifmg  of  land  for  debt,  carried  the  property  immediately  to  the 
creditor,  as  efie<5lually  as  a  decreet  of  fale  does  at  prefent,  fb  that  no 
reverfion  remained  in  the  perfon  of  the  debtor  ;  and  by  our  adhe- 
rence to  the  feudal  forms  in  our  wadfets  axid  fecurities,  all  rights 
upon  land  carried  the  appearance  of  Separate  feus.  Every  thing 
was  done  by  charter  and  felfin,  fuperior  and  vaflal ;  all  our  fuperiora  J 
and  vafTals  were  governed  by  the  fame  fyflem  of  laws ;  fo  that  the 
rules  which  applied  to  a  great  Lord  in  quality  of  a  fuperior,  alfb 
applied  to  the  fuperior  of  an  annualrent,  and  a  wadfetter ;,  and  it 
behoved  the  fame  forms  to  be  gone  throi>gh  in  either  cafe.  Thefe 
circumftances  excluded  the  diftindion  of  the  chatties  real  in  Scot- 
la  nd« 
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land.  In  (lead  of  contemplating  the  defers  of  temporary  rights, 
"when  compared  with  the  complete  and  perfect  fief,  olir  anceftora 
looked  only  upon  the  points  of  refemblance  between  thefe  things.  They 
faw  where  they  coincided,  and  refufed  to  pay  attention  to  any  other 
circumftance  ;  hence  all  rights  which  regarded,  or  flood  cojinedled 
with  a  feu,  were  clafTed  along  with  it  j  and  hence  the  law  of  Scot- 
land came  to  acknowledge  no  other  diftindtion,  but  that  of  heritable 
and  moveable.  The  firft  comprehends  all  immoveables,  or  things 
conneded  with,  or  dependent  upon  them,  which  the  law  has  def- 
tined  without  exception  to  the  heir  ;  and  fo  fond  have  we  been  of 
the  rights  of  primogeniture,  that  the  very  words  real  <ir  immove- 
able, ufed  by  other  nations,  have  been  by  us  changed  to  heritable^'  ^ 
word  which  has  no  relation  to  the  nature  of  the  thing,  but  only  to  the 
legal  deftination.  For  the  other  divifion,  we  have  retained  the 
term  proper  to  its  nature,  u  e.  maveabU^  a  word  relative  to  the 
thingi  and  not  to  the  perfon  who  fucceeds  to  it  :  And  hence  has 
arifen  the  grand  dillindion  of  property  in  the  law  of  Scotland,  into 
heritable  and  moveable. 

Money  lent  upon  the  fecurity  of  land,  is  confcquently  heritable 
like  the  land  itfelf.  The  common  fecurity  taken  for  it,  is  upon  that 
account  called  an  heritable  bond,  and  money  lent  upon  the  fecurity 
of  the  perfon,  being  moveable,  the  obligation  taken  for  it  is  called  a 
moveable  bond,  which,  in  the  courfe  of  fucceflion,  goes  to  the  execu- 
tors of  the  defund.  In  England,  the  latter  would  be  fimply  a 
chattle,  and  the  other  a  chattle  real,  and  both  would  belong  to  the 
younger  brother,  or  neareft  relations  of  the  poffeflbr,  or,  according 
to  the  language  of  our  law,  to  the  neareft  of  kin. 

From  the  univerfal  prohibition  of  taking  a  profit  for  money,  the 
internal  commerce  of  Scotland  was  for  a  very  lo  ngperiod  reftri(3ed, 
like  that  of  the  neighbouring  nations.  The  ftatutes  have  informed 
us  of  the  numerous  contrivances,  which  the  people  were  forced  in- 
to, in  order  to  elude  the  eflfed  of  thefe  irrational  and  impolitic  pre- 
judices.   Themoft  fuccefsful  and  unexceptionable  of  thefe  methods. 

Vol.  I.  F  proved 
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proved  to  be  the  purchafe  of  annualrents  out  of  land,  and  the  tak- 
ing of  wadfets,  both  of  which  were  deemed  to  be  heritable  rights, 
defcendingi  like  the  land  itfelf,  to  the  heir.   The  lending  money  upon 
perfonal  fecurity,  was  a  pradice  little  known  or  heard  of ;  for,  as  I 
lately  mentioned,  land  and  its  produce  alone  were  the  only  objeds 
of  confideration  with  our  forefathers.     Perfonal  debts,   therefore, 
were  contracted  of  neceflity  and  not  of  choice.     In  the  progrefs  of 
things,  the  temptation  of  profit  above  what  could  be  got  by  land, 
proved  to  be  the  only  inducement  to  the  trufting  of  money  upon 
perfonal  credit ;  and  when  the  ftatutes  reftri£ted  that  profit,  and  de- 
feated the  devices  of  money  lenders,  the  commerce  of  money  was 
ftill  more  and  more  confined  to  the  real  fecurity  of  land.     At  laft 
commerce  increafed,   and  money  became  more  plenty,  the  lenders 
refted  fatisfied  with  the  intereft  allowed  by  law,  and  then,  and  not 
till  thenf  the  moveable  bond  became  a  deed  common  in  pradice  ; 
fince  that  time,   it  has  proved  the  mother  of  diligence  real  and  per- 
fonal, and  confequently  of  the  rights  of  property. 

Sir  Thomas  Craig*s  celebrated  treatife  turns  entirely  upon  feus  or 
real  property :  Like  the  old  Englifli  writers,  feldom  does  he  deign  to 
mention  moveables,  and  then  no  farther  than  as  they  relate  to  heri- 
tage. Sir  Thomas  Hope  of  Craigiehall,  is  the  firft  of  our  lawyers 
who  has  left  us  any  thing  upon  the  prefent  fubjedl.  His  obferva- 
tions,  which  are  commonly  entitled  Minor  Pradics,  were  compofed 
about  the  year  1632,  fome  time  after  the  period  when  moveable 
bonds  became  common,  and  before  our  judges  had  fettled  the  legal 
idea  of  their  nature  and  effeft.     *  The  diftinflion    fays  Sir  Thomas) 

*  between  heritable  and  moveable  bonds,  was  of  old  thus  :  viz.   A 
'  moveable  bond  was  that  which  was  made  to  the  creditor  by  fim- 

*  pie  bond,  for  payment  of  money,  at  any  term,  with  a  penalty,  and 
'  did  hot  contain  an  obligement  to  infeft  in  annualrenr,  nor  to  pay 

*  annualrent  to  the  creditor,  as  well  infeft  as   not  infeft :    And  an 

*  heritable  bond  was,  where  the  debtor  fold  lands,   or  annualrents 

*  out  of  his  lands,  under  reverfion  of  the  principal  fum  which  was 

*  lent 
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^  lent  to  him  by  the  creditor  ;  and  alfo  containing  requidtion  of  the 

*  debtor  for  payment  of  the  principal  fum,  upon  forty  days  warn- 

*  ing,  or  more  or  fewer  as  the  party  pleafed  *.'  The  firft  moveable 
bond  then,  made  no  mention  of  intereft ;  the  creditor  depended  en- 
tirely upon  drawing  his  profit  from  the  penalty,  and  more  common- 
ly from  a  pledge.  Such  was  the  pradlice  of  France  at  the  very 
fame  period.  Sir  Robert  Spottilwood  has  preferved  a  decifion  which 
marks  this  :  *  A  French  bond  bearing  no  annualrent,  but  only  da- 

*  mage,  if  the  fum  be  not  paid  at  the  day,  refolveih  even  into  the  or- 

*  dinary  profits  and  annualrent,    as  being  the  cuftom  of  France. 

*  6th  March  1627,  Roger  Laurieton  againft  Kenedy  t**  Kings  did 
not  think  it  below  them  fometimes  to  pawn  their  jewels,  and  great 
men  their  plate,  when  they  wanted  ready  cafh.  By  a  deed  extant 
in  Rymer*8  Foedera,  it  appears,  that  Henry  VI.  of  England  pawned 
his  jewels  to  the  Cardinal  Bifliop  of  Winton,  for  L.  4095,  in  the 
year  1434 ;  and,  for  further  fecurity,  granted  him  a  bond  for  the 
money.  In  a  fmall  colledion  which  goes  under  the  name  of  Car- 
ruther's  Styles,  there  is  one  of  thofe  old  bonds  mentioned  by  Sir 
Thomas  Hope,  which  contains  a  depofite  of  gold  coin  by  way  of 
pledge  J. 

The  bond  is  totally  filent  as  to  annualrent, — the  hopes  of  the 
lender  lay  upon  the  pledge.  Even  in  the  days  of  James  VI.  after 
the  exadion  of  intereft  had  been  authorifed  by  a<Sl  of  Parliament,  few 
or  no  loans  were  made  upon  bonds  ;  for,  if  an  annualrent  happen- 
ed to  be  exprefsly  ftipulated  to  be  taken  for  the  money,  that  circum- 
ftance  of  itfelf  made  the  bond  heritable.  So  much  bigotted  had  the 
nation  become  to  every  thing  that  was  feudal,  that  they  Would  not 
allow  that  clafs  of  rights  to  fuffer  the  leaft  diminution.  Annual- 
rent  had  from  the  earlieft  times  been  purchafed  out  of  lands;  thefe 
rights  they  had  raifed  up  to  the  title  of  feus  j    though  Craig  ob- 

F  2  ferves, 
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ferves,  that  they  ought  only  to  have; been  termed  heritable  fervi- 
tudes :  *  Potius  haec  fervitutes  haereditariae  dici  debeant,  obtinue- 
•  rint  tamen  ut  haec  etiam  feuda  dici  poflunt  V  The  reafon  why 
annualrents  were  always  connedled  with  lands,  was  evident ;  they 
could  not  legally  be  purchafed  in  any  other  fhape.  The  Legifla- 
ture  npw  allowed  annualrent  to  be  taken  for  a  loan  of  money  upon 
.perfonal  bond»  independent  of  land.  The  judges  oppofed  them- 
felves  to  this  national  improvement,  and  would  not  fuflfer  the  leaft 
diminution  of  this  fpecies  of  feudal  property;  and  therefore,  they 
agreed  to  hold  all  money  given  out  avowedly  to  return  annualrent 
to  the  lender,  to  be  heritable,  and  to  defcend  to  the  heir  in  the  fame 
manner  as  if  it  had  been  fecured  upon  land  by  infeftment.  A 
ftronger  inftance  of  the  power  of  legal  prejudice  fcarcely  occurs  in 
the  hiftory  of  the  law  ;  nor  is  there  any  cafe  in  which  our  jurif- 
prudence  took  a  courfe  more  diredlly  oppofite  to  that  of  England* 
Both  nations  meant  to  pay  honours  to  the  idol  of  feudalifm.  The 
£ngll(h  allowed  nothing  to  approach  it  but  what  was  completely  of 
its  own  nature.  They  therefore  funk  the  chatties  real  into  an  in- 
ferior order.  The  Scots,  on  the  contrary,  exalted  every  thing  into 
a  feu ;  however  defedlive,  they  appeared  the  fame  in  eflential  requi* 
fites.  Their  annualrents  payable  out  of  land,  turned  /eada  pecuniae^ 
and  the  holder  of  It  was  dignified  with  no  lefs  than  feudal  honours ; 
he  was  held  to  he  a  Baron,  and  died  veiled  and  feized  as  of  fee,: 
And,  laftly,  the  bare  intereft  of  money,  though  not  arifing  from 
land,  was  alfo  forced  upwards  into  the  clafs  of  feudal  property. 
They  invented  terms  and  reafons  which  had  no  real  meaning  j  in- 
tereft, they  faid,  had  a  trailum  futuri  temporis ;  whatever  a  man 
gave  out  for  time,  could  be  mtended  only  for  his  heir,  &Ci  Lord 
Stair  docs  not  make  a  good  excufe  for  this  peculiarity ;  ,  The  diftinc* 
^  tion  of  heritable  and  moveable  (fays  his  Lordship)  is  divided  into 
^  rights  and  obligations^  as  the  matter  thereof  is  heritable  or  move- 

*  able, 
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able,  and  fo  all  difpofitions  or  obligations  for  conftituiing  any 
right  of  the  ground  in  property,  commonty  or  fervitude  are 
heritable,  although  they  have  not  yet  attained  their  effeS,  and  be- 
come real  rights  coirplete  j  as  difpofitions  of  lands,  annualrents, 
pafturages,  thirlage,  &€•  which  is  fo  far  extended,  that  all  which 
18  by  deftination  to  have  its  accomplifliinent,  by  a  real  right  of  the: 
ground,  is  heritable ;  as  bonds  bearing  a  claufe  of  annualrent, 
which  bccaufe  annualrents  were  ufually  by  infeftment,  therefore, 
the  very  providon  of  annualrent,  though  but  a  perfonal  oblige-- 
ment  to  pay  it  yearly  or  termly  without  mention  of  infeftment,. 
made  the  provifion  or  bond  heritable,  and  not  to  defcend  to  exe-r 
cutors,  children,  or  wives,  but  to  heirs  only  *.* 
The  judges  in  this  matter  are  not  without  apology,  nor  was  the 
point  fettled  without  a  cojifideraWe  ftruggle.  We  have  feea 
that  the  firft  moveable  bond  confifted  of  no  more  than  a  fimple  ob- 
ligement,  for  payment  of  a  principal  fum  under  a  penalty.  In  fadl, 
the  people  had  no  Idea  of  giving  a  permanent  loan  upon  that  fecu- 
rity.  Thefe  obligemcnts  were  not  even  termed  bonds.  In  Eng- 
land they  went  under  the  name  of  billsy  and  in  Scotland  of  tickets. 
This  technical  term  in  the  law  is  now  out  of  pradice,  and  out  of 
njemory ;  but  our  ftatute*^book,  and  th^  decifions  of  the  lafl  century, 
are  full  of  regulations  and  queftions  about  tickets.  They  Avere  a 
kind  of  recognifances  payable  to  the  bearer.  The  Scottish  ticket 
differs  very  little  from  the  form  of  the  old  Englifh  bill :  ^  J 
^  A.  B.  grant  me  to  be  juflly  addebted  to  C.  D.  in  the  fum  of 
^  three  hundred  pounds  Scots,  which  I  bind  and  oblige  me,  my 
^  heirs,  fucceflbrs,  and  executors,  to  pay  to  the  faid  C.  D.  his  heirs^. 
^  or  aflignees^or  any  having  his  order,  and  that  againft  the 
^  day  of  next,  under  the  penalty  of  fifty  pounds  Scots^. 

*  in  cafe  of  failure.    In  witnefs  whereof,'  &c. 

Thia. 
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This  obligement  was  the  forerunner  both  of  our  common  bond^ 
and  of  our  inland  bill,  as  we  fliall  afterwards  find. 

The  firft  effedl  of  the  legal  toleration  of  annualrent  was  obferva- 
ble,  not  upon  the  bond  or  ticket,  but  upon  the  annualrent  right. 
The  creditors  in  thefe  fecurities  had  formerly  no  title  to  call  for  the 
principal  lum  ;  but  now,  when  annualrents  were  become  legal,  the 
writers  fiill  ventured  to  annex  a  provifo:  '  That  the  creditor  might 

*  demand  back  the  principal  upon  notice  given,  under  form  of  in- 

*  ftrument,  forty  days  before  ;'  and  this  was  called  the  claufe  of  re* 
quifition.  The  next  improvement  was  to  add  a  perfonal  oblige- 
ment for  payment  of  the  money  ;  though  this  obligement,  by  force 
of  the  claufe  of  the  regiftration,  produced  a  charge  againft  the 
debtor,  upon  ten  or  fifteen  days,  yet  were  the  claufes  of  the  requi- 
fition  ftill  retained,  and  the  ufe  of  it  was  this.  If  the  creditor 
meant  to  recover  his  money  upon  the  perfonal  obligement,  he  went 
on  by  regiftration  and  common  diligence ;  but,  if  he  meant  to  at« 
tack  the  land  of  the  debtor,  by  apprifing  or  real  diligence,  then  it 
behoved  him,  in  the  firft  place,  to  make  requifition. 

*  An  heritable  bond  (fays  Sir  Thomas  Hope)  was  when  the 

*  debtor  fold  lands,  or  annualrent  out  of  his  lands,  under  reverfioo 

*  of  the  principal  fum  which  was  lent  to  him  by  the  creditor ;  and 

*  alfo  containing  requifition  of  the  debtor,  for  payment  of  the  prin* 

*  cipal  fum,  upon  forty  days  warning,   or  more  or  fewer  as  the 

*  party  pleafed*.'  In  an  adion  (fays  Sir  Robert  Spottifwood)  pur- 
fucd  by  the  Laird  of  Clackmannan  againft  Barrowney,  the  Lords 
found,  *  That  upon  a  bond  bearing  payment  of  a  fum  at  a  term 

*  and  in  cafe  of  failzie  of  a  penalty,  together  with  an  annualrent, 

*  the  creditor  might  coraprife  at  any  time  thereafter  without  requi- 

*  fition.     July  1629.' 

After  this,  the  charge  came  in  place  of  the  requifition,  and  in  all 
cafes  that  ceremony  fell  into  difufe.     The  next  improvement  was 

the 
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*  are  made  moveable  at  the  pleafure  of  the  creditor,  without  ex- 

*  pre{Iing  any  external  a<3:  to  diftinguiOi  whether  it  be  heritable  or 

*  moveable.' 

•  The  Lords,  in  the  dccifion  of  thefe  points,  have  been  very  un- 

*  certain  ;  for  fometimes  they  judged  no  bonds  to  be  heritable,   ex- 

*  cept  they  bear  a  claufe  to  infeft ;  Otherways  they  found  a  bond 

*  heritable,  without  a  claufe  of  infeftment,  if  it  bore  an  obligement 

*  CO  pay  annualrent  to  the  creditor,  as  well   infeft,   as  not  infeft ; 

*  and,  laftly,  they  have  found  it  heritable,  albeit  it  want  both  claufes, 

*  if  it  bears  an  obligement  to  pay  annualrent*/ 

To  this  laft  opinion,  though  erroneous  in  the  extreme*  the  court 
firmly  adhered,  as  appears  by  repealed  decifions  in  Durie,  which  it 
is  unneceflary  to  point  out.  At  this  period  then,  the  mark 
of  a  moveable  bond  or  ticket,  was,  that  it  obliged  the  debtor  to  pay 
the  penalty,  without  mention  of  intereft;  and  the  charaderifiic  of  an 
heritable  bond  was  a  ftipulation  for  annualrent.  I  ufe  the  word 
heritable  bond  here,  in  its  ftridl  fenfe*  i.  e.  as  -properly  defcendible 
to  the  heir  without  any  relation  to  fecurity  upon  land.  But  all 
heritable  bonds  had  fpecific  terms  of  payment.  The  law  prefumes^ 
that  it  was  the  intention  of  the  creditor  to  demand  his  money  at 
that  term  ;  and  thefefor^,  where  fuch  creditor  died  before  the  term 
of  payment,  the  bond  was  deemed  to  be  moveable,  and  fell  to  exe- 
cutors. On  the  other  hand,  where  the  term  of  payment  was  allow- 
ed to  pafs  without  fuch  a  demand,  the  prefumption  took  place,  that 
the  money  was  meant  to  He  upon  annualrent  for  behoof  of  the  heir, 
the  bond  then  became,  properly  fpeaking,  heritable.  When  the  cre- 
ditor fenoufly  chofe  to  raife  his  money,  he  ufed  a  requifition  or  a 
charge,  either  of  which  pofitively  declared  his  intention  to  recover 
his  money  ;  and  therefore,  fuch  a  reqijifition  or  a  charge,  by  the 
rules  adopted  in  this  matter,  evidently  made  the  contents  of  the 
bond  moveable.     The  notions  entertained  by  our  judges,  refpeding 
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This  ftatute  takes  no  notice  of  the  former  afl:.  That  would  have 
been  doing  too  much  honour  to  a  rebellious  aflembly.  However, 
it  does  this  in  eflfed  ;  becaufe  it  has  a  retrofped  to. the  1641,  and 
confirms  the  intermediate  effeds  of  the  firft  ftatute.  From  thefc 
adis  we  learn,  that  the  former  interpretation  of  the  law  refpedling 
bonds  with  annualrent,  had  been  praflically  introduced,  previous  to 
any  of  thefe  regulations,  by  an  exprefs  exclufion  of  the  executor  j 
and  the  fame  power  is  very  properly  referved  to  thofe  who  choofe 
to  do  fo,  as  it  was  not  the  intention  of  the  ftatute  to  reftridt  or  con- 
fine the  fubjcds,  in  the  lettlements  of  their  private  affairs. 

It  is  only,  then,  fince  the  1641,  that  the  writing  now  fb  common 
with  us  could  have  been  termed,,  a  moveable  bond. 

We  are  now  arrived  at  the  period  when  Mr  Dallas  of  St  Martin 
colleded  his  fyftem,  i.  e,  about  the  year  1666.  The  firft  form  he 
has  given  us  is  that  of  the  moveable  bond^  which  I  (hall  now  endeai- 
vour  to  analyfe  and  explain. 

'  /  A.  B.  by  thir  prefents^  gr^nt  me  to  have  borrowed  and  received 

•  from  G.  D.  all  and  haill  the  fum  of ufual  Scots  money. ^-^ 

The  Englifti  recognifances,  being  public  adls,  begin  with  *  Know 

*  all  men  ;'  becaule  they  are  addrefled  to  every  body,  and  all  men 
were  concerned  in  their  effeds  upon  the  land  of  the  debtor.  The 
Englifli  bond  is  copied  from  the  recognifance ;  but  the  fimple  ol)lige- 
ment,  bill,  or  obligatio /implex^  without  a  penalty,  not  being  intendr 
ed  to  remain  as  a  fecurity  longer  than  the  term  of  payments  began, 
like  our  ticket,  with  the  name  of  the  granter,  none  but  the  parties 
being  prefumed  to  have  any  concern. 

The  Scottifti  moveable  bond,  or  tickets  for  the  fame  reafons,  began 
with  the  name  of  the  granter,  whereof  there  are  feveral  early  in- 
ftances.  The  Earl  of  Murray,  Regent  of  Scotland,  borrowed  five 
thoufand  pounds  from  Elizabeth,  to  be  applied  towards  the  political 
purpofes  of  the  times.  For  this  fum  he  granted  a  fimple  bond, 
which  is  dated  the  i8th  day  of  January  1568.     It  mentions  neither 
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annualrent  nor  penalty.     It  begins :  *  We  James  Earl  of  Murray, 

*  Regent  of  the  realm  of  Scotland,  do  grant  and  confefs,  by  thefe 

*  prefents,  to  have  received,  &c.  ;'  and  he  binds  himfeJf  by  the 
faith  and  truth  of  his  body  amply  to  content  and  repay  the  money. 

*  All  and  haill  thefum  of? — The  words  aU  and  haill^  tolas  et 
integral^  were  invented  when  lands  firft  came  to  be  defcribed  in 
charters.  I  (hall,  in  the  proper  place,  mark  out  the  particular 
period.  Our  writers,  accuftomed  to  thefe  words  in  heritage,  ap* 
plied  them  to  fums  of  money  bearing  annualrent,  whith  were  heri- 
table,—^/b^'^^ />^^««/^^ ;  and  therefore  we  find,  All  and  Haill  thefum 

of ,  or.  All  and  Haill  the  lands  of ;  but  thefe  words  never 

were  ufed  in  tickets,  or  moveable  obligements.  They  are  now  mere 
tautological  expletives,  and  have  therefore  been  for  a  long  time  omit- 
ted in  perfonal  deeds,  but  continue  to  be  ufed  when  the  money  is  to 
be  fecured  upon  land. 

*  Whereof  I  hold  me  ivell  content^  fatisfied^  and  paid  \  and ^  for  me^ 

*  my  heirs  ^  and  executors ^  exoner  and  dif charge  the  f aid  W.  D.  and  all 

*  others  nvhom  it  effeirs  of  the  fawen.^ —ThiSj  in  the  analyfis  of  the 
bond,  is  termed  the  receipt  of  the  money  borrowed.  But  why  fliould 
the  borrower  grant  fuch  a  formal  difcharge  to  the  lender,  and  declare 
himfelf  fatisfied  and  paid  thereof?  This  form,  fingular  in  appearance, 
arifes  from  a  fubtlety  of  the  Roman  law.  A  loan  of  any  thing,  for 
the  purpofe  of  being  confumed  and  changed,  was  called  a  contrafl:  of 
mutuum;  mutui  datio  was  that,  where  money,  grain,  or  any  other  fun- 
gible was  lent  by  one  man  to  another,  on  condition  that  the  fame  quan- 
tity (hould  be  returned  at  a  time  certain.  The  borrower  then  became 
xnafter  of  the  thing  given  to  him;  he  could  ufe  it  in  the  fame  manner 
as  the  lender  could  have  done.  *  Inde  etiam  mutuum  appellatum  eft,' 
fay  the  Inftitutes,  '  quia  ita  a  me  tibi  datur,  ut  ex  meo  tuum  fiat  V 
Hence  our  common  word  mutual^  and  mutual  contradl.  This  is  di- 
ftinguifhed  from  commodatum^  where  the  thing  lent  muft  be  preferv- 
cd,  and  the  ipfum  corpus  returned.     Mutuum  then  being  a  contradt, 
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the  lender  performs  his  part  by  delivering  the  money.  The  borrower 
acknowledges  the  receipt  of  it,  and  difcharges  the  lender  and  his 
heirs  of  their  part  of  the  coatradl.  It  is  a  general  rule,  that  the 
greateft  number  of  the  claufes  in  our  deeds  refpeding  moveables, 
are  borrowed  from  the  principles  and  pra<2ice  of  the  civil  Code ;  and 
thofe  which  regard  our  land  rights,  from  the  principles  and  practice 
of  the  feudal  law.  This  form  of  receipt,  or  difcharge,  in  our  bonds,  is 
ftill  kept  up  for  the  fole  purpofe  of  expreffing  what  we  call  the  caufe 
of  granting,  which,  indeed,  is  not  abfolutely  neceffary;  becaufe  it  is 
prefumed  by  the  obligement  to  pay.  No  man  would  come  under  fuch 
an  obligation,  without  a  fufficient  indudliv^  caufe  for  doing  fo.  In 
feparate  bonds,  however,  the  caufe  of  granting  (hould  always  be  ex- 
preffed.  It  ftamps  a  charader  of  plainnefs  and  integrity  upon  the 
tranfadion  ;  and,  in  future  queftions,  either  with  the  party  or  his 
creditors,  proves  highly  beneficial  to  the  lender. 

*  Whom  it  effdrs  of  the famcn^^-^liht  word  effeirs  is  a  common  term 
in  the  law  of  Scotland,  and  continually  occurring  in  our  ftyles.  In 
this  place  of  the  bond,  it  means,  all  whom  it  may  concern.  This  word 
is  faid  to  be  derived  from  an  old  French  word,  affurer^  to  tax  or 
ejlimate ;  and  thence  came  the  old  Englifh  word,  affeirerS|  who,  in 
the  ancient  courts,  were  perfons  appointed  to  fine  jurymen,  or  o- 
thers  who  refufed  or  negleded  to  do  their  duty.     '  The  amercia- 

*  raent  or  fine  of  every  juror,'  fays  the  term  De  la  Ley^  *  ihall  be 
'  affeired  according  to  his  offence  i  and   where  a  town   was  fined^ 

*  the  effeirance  was  faid  to  be  general.'  The  word  came,  there- 
fore, to  be  ufed  in  two  fenfes  ;  the  firft  to  aflSrm,  or  confirm,  be- 
caufe the  jury  fixed,  or  affirmed  the  fine,  and  in  this  fenfe  it 
continued  in  England.  As  it  related  to  proportion  in  the  fine, 
we  have  retained  it.  .  In  talking  of  intereft,  we  fay,  '  fuch 
'  annualrent  as  ihall  effeir  to  fuch  a  fum.'  Others  derive  it 
from  the  French  word  ajffaire^  which  means  a  procefs,  a  piece 
of  bufinefs,  a  concern  of  any  kind.  Jffaire  is  a  perfon  full 
of   bufinefs.      In    the    old  Scotch   language   we  called   it  affeir^ 
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and  in  the  law  language,  efeir,  to  be  concerned  with,  to  corre- 
fpond,  or  relate  to  ;  and,  therefore,  in  form  as  effeirs,  means  in  Tuch 
form  as  in  law  belongs  to  the  thing.     Both  thefe  etymologies  may 

bejuft. 

*  Renouncing  the  exception  of  not  numerat  moneys  and  all  other  ex- 

*  ceptions  and  objediions  of  the  law  ivhatjbever,  that  may  be  proponed 

*  or  alledged  on  the  contrary^  by  thir  prefents  for  noiv  and  ever' — 
In  the  old  bond,  brought  by  the  Italian   merchants  to  England  near 
five  hundred  years  before  the  date  of  the  deed   we  are  talking  of, 
there  is  an  exprefs  renunciation  of  the  exceptions  that  might  be 
drawn  from  the  civil  and  canon  laws,  and  all  other  exceptions  that 
could  be  made  againft  the  debt.     The  bond  by  James   1.   in  the 
1424,  contains  a  renunciation  of  all   the  Roman   exceptions  then 
known  ;  and  among  the  reft,  the  exception  of  not  numerat  money. 
At  that  time^  the  renunciation  was  by  much  the  longeft  claufe  in  the 
deed.     All  thefe  vaniihed  by  degrees,  leaving  the  fingle  exception, 
nan  numerat ae  pecuniae^  which  remained  for  a  long  time  in  every 
country  where  the  Roman  law  was  received.     It  relates  to  the  cafe 
where  an  acknowledgment  is  taken  from  a  man  without  delivering 
him  the  fum  mentioned,  by  number  or  count,  which  the  contradl;  of 
itttr^tti!^  obliged  the  lender  to  do.     The  writing   (fay  the  civilians) 
produces  an  adiou  at  law  ;  but  natural  equity  furniflied  the  defend* 
er  with  the  exception,  non  numerat ae  pecuniae^  in  order  to  defeat  the 
adion.     When  this  exception  was  made,   it   behoved  the  lender  to 
prove  the  delivery  of  the  fum.     This  power  of  excepting,  was,  by 
the  Roman  law,  reftrifted  to  two  years  ;  but,  when  a  man  granted 
a  difcharge  for  a  fum  of  money,  the  circumftance  was  more  favour- 
able, and  the  granter  was  allowed  no  more  than  thirty  days  to  com- 
plain of  the  not  having  received  numerated  money.     I  afligned  one 
reafon  already  for  the  folemnity  of  difcharging  the  creditor ;  but 
here  we  find  another,  and  a  ftronger  one.     The  exception  of  not 
numerate  money  operated  but  a  very  ftiort  time  againft  a  difcharge ;. 
for  which  reafon,  the  borrower  is  made  to  difcharge  the  lender.    To 
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convert  a  lender  into  a  debtor,  and  a  borrower  into  a  creditor,^  mere- 
ly,  by  a  form,  was  (with  deference  to  the  learned  civilians)  unque- 
ftionably  fraudem  fdcere  legi ;  yet  our  bonds  at  this  moment  retain, 
in  their  form,  an  evident  veftige  of  this  evafion.  Since  the  law  fur- 
niflied  fuch  an  exception,  the  renunciation  of  it  feems  to  have  been 
but  a  very  poor  device.  If  the  law  fuppofed  that  the  creditor  in  the 
bond  had  got  hold  of  the  deed,  without  paying  the  money,  the  fame 
fuppofition  muft  have  alfo  applied  to  the  renunciation  ;  and  there- 
fore the  defence  militated  as  ftrongly  as  ever. 

This  exception  of  the  civil  law  was  antiently  received  all  over 
France,  and  it  muft  have  alfo  been  received  in  Scotland  :  but  now 
the  French  have  rejedted  it.  An  authentic  deed  with  them  is  evi- 
dence complete,  upon  condition  that  it  mentions  the  receipt  of  the 
fpecific  fum;  but  if  it  does  not  mention  it,  then  the  exception  of  not 
numerat  money  is  ftill  received  in  the  fouthern  provinces,  where  the  • 
Roman  Code  is  acknowledged  as  the  proper  law  of  the  country. 
With  us,  thefe  things  are  now  of  little  confequence  ;  the  exception, 
non  numeratae  pecuniae^  has  no  force.  The  acknowledgment  of  the 
debt,  as  in  England,  is  fufficient ;  though  the  cauie  of  granting 
ihould  feldom  or  never  be  omitted. 

The  receipt  for  the  money  being  given  with  a  difcharge  to  the 
lender,  and  the  civil  law  exceptions  renounced,  the  lender's  part  of 
iht  contx ^Qi  of  tnutuum  h  complete.  The  borrower  now  proceeds 
to  his  own  part  of  the  bufinefs,  /.  e.  to  oblige  himfelf  for  the  re- 
payment. ^ 

*  Which  fum  of    »    ■  money  for  ef aid ^  as  principal^  nvith  the  annuaU 

*  rent  thereof  to  the  term  of  payment  underiuritten^   /,    as  principal 

*  and  C.  D.  as  cautioner^  furetie^  and  full  debtor^  for  and  "with  me^ 

*  by  thir  prefents^  bind  and  oblige  us  conjuniily  and  fever  ally  ^  our 

*  heirs^  executors^  andfucceffors^  and  intromitters^   (^'c.   vuhatfoever 

*  thankfully  to  refund^  content^  pay^   and  deliver  again  to  the  faid 

*  G.  D.  his  heirs ^  executors^  or  a/ftgnees.^ — Here  the  debtor  engages 
to  pay  back  the  money,  with  the  annualrent  from  the  date  of  the 
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bond  to  the  term  of  payment.  We  have  heard  the  reafon  why 
moveable  bonds  were  generally  made  payable  at  fliort  terms  ;  the 
money  was  intended  to  be  recovered  at  that  time,  or  the  intereft  de- 
pended upon  the  penalty  being  foon  incurred,,  and  the  debtor  ren- 
dered tradable  by  having  a  demand  for  the  whole  fum  pendent  o- 
ver  hinnu  He  obliges  himfelf,  his  heirsy  executors,  and  fuccef^ 
fors,  and  intromitters,  &c.;  under  the,  ^c.  are  to  be  underftood,  his 
lands,  goods,  and  gear  whatfoever.  By  fucceflbrs,  are  meant  thofe 
who  may  fucceed  in  virtue  of  a  difpofition.  Succeflbrs  relate  to  the 
lands,  and  intromitters  relate  to  moveablcs,and  thofe  who  meddle  with 
them  without  a  title.  The  order  of  the  words  ftiould  be  heirs  and 
fucceflbrs,  executors  and  intromitters.  This  anxious  fpecification 
was  of  old  not  without  a  meaning.  Obligations  by  the  civil  law 
received  a  ftrid  literal  interpretation  ;  and  the  diftindlion  of  heri- 
table and  moveable  affeded  th^  creditor  as  well  as  the  debtor.  The 
fucceflion  of  the  latter  divided  into  heritage  and  moveables.  The 
moveables  were  liable  for  the  moveable  debts,  and  the  heritage  for 
the  heritable  debts  ;  and,  confequently,  the  executor  flood  anfwer- 
able  for  the  former^  Afterwards  the  whole  debts  feem  to  have  been 
thrown  upon  the  executor ;  and  the  heir  was  not  obliged  to  anfwer 
till  the  moveables  were  difcufled.  This  defence  was  removed  by 
the  76.  ad  of  the  6.  parliament  of  James  IV.  1503,  which  will 
come  to  be  fully  examined  in  another  place.  1  (hall  only  point  out 
the  following  authority  from  Sir  Thomas  Hopcj  which  relates  to 
the  prefent  fubjedt.     *  The  executor  is  liable  to  the  payment  of 

*  moveable  debts,  and  of  old  could  not  be  purfued  for  heritable 

*  bonds  ;  but  now  the  Lords  promifcuoufly  fuftain  procefs  againft 

*  the  executors  and  intromitters,  as  well  for  heritable  as  moveable 

*  bonds  J  and  that  without  difcufling  of  the  heir  ;  whereas  the  heir 

*  is  not  conveenable  for  moveable  fums,  nifi  pofl  annum  after  the  de- 

*  funft'^  deceafe,  albeit  he  be  already  entered  heir  *.'     To  avoid 
thefe  diftindions,  and  render  the  recovery  of  the  debt  plain  and 

eafy, 
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cafy.  It  was  natural  for  the  writers  to  make  fure  work  by  binding 
all  the  different  fucceflbrs  known  in  the  law.  In  the  1708,  a  bond 
appeared  in  court,  where  a  man  bound  only  his  heirs  and  executors, 
but  not  himfelf.  It  was  objeded,  that  the  bond  was  null  ;  becaufe, 
by  an  exprefs  title  of  the  Roman  law,  all  obligations  behoved  to  be- 
gin at  the  perlbn  of  the  granter,  otherwife  *  nee  profunt  nee  obfunt 
*  haeredibus^  This  fubllety  was  rejefted,  and  the  bond  luftained. 
Indeed  it  had  been  fo  by  the  later  conftitutions  of  the  Roman  law 
itfelf ;  21.  January  1708,  Lord  Grange  againft  John  Hamilton  *• 

I  (hall  refervc  what  I  have  to  fay  upoja  cautioners  or  co-obli- 
gants,  until  the  fimple  bond  be  difcufled. 

*  Thankfully  to  refund^  eontent^  pay^  and  deliver  ^7^^wn/— Here  is  a 
ftring  of  fynonymous  terms.  .  The  immoderate  ufe  of  words  to  the 
fame  purpofe,  in  the  claufes  of  deeds,  is  not  imputable  to  our  prede- 
ceflbrs,  the  lay  clerks ;  but,  as  I  obferved  before,  it  is  entirely 
owing  to  the  clerical  notaries  of  the  fourteenth  century.  The  prac« 
tice,  however,  is  not  entirely  deftitutc  of  ufe.  One  word  of  ftrong-. 
er  fignification  aflifts  another  of  weaker  import ;  or,  if  one  fhould 
happen  to  be  blotted,  or  erafed  by  accident,  the  other  ftands  good  of 
itfelf.  At  the  fame  time,  1  (hall  never  contend  for  fuch  a  clutter  of 
words  as  are  found  in  this  old  bond ;  modern  pra<f^ice  has  reduced 
them  to  two,  and  fo  it  is  right  they  fhould  remain. 

*  To  the /aid  G.  D.  his  heirs^  executors^  and  aJ/ignees^—TYit  de- 
ftination  to  the  heirs  of  the  creditor  is  a  moft  material  part  of  the 
bond.  Even  here,  the  bond  was  anciently  fuppofed  to  require  a  li- 
teral interpretation,  and  that  the  obligement  went  no  farther  than 
the  exprefs  words.  It  is  an  eftabliflied  point,  that,  where  an  obliga- 
tion or  other  deed  is  granted  to  a  man  himfelf,  though  his  heirs  be 
not  mentioned,  it  is  underftood  to  be  granted  to  hi6  heirs  alfo,  un- 
Icfs  they  (hall  be  exprefsly  excluded  ;  and  it  is  this  declaration  or  ex- 
clufion,   which  it  is  our  bufinefs  to  attend  to  in  cafes  of  that  kind  : 

*  Heirs 

*  Fount.  Dec, 
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*•  flclrs  (fays  Lord  Stair)  have  right  not  only  to  obligements  con- 

•  ceived  in  favours  of  the  defund,  and  his  heirs,  but  though  there 

•  be  no  mention  of  heirs,  unlefs  by  the  nature  of  the  obligement 

•  there  be  a  fpecialty  appropriating  the  fame  to   the  perfon   of  the 

•  defundl,  only  as  in  commiflions,  trufts,*  &c*.  The  word,  htir^Aa 
a  moveable  bond,  is  not  to  be  taken  in  the  ufual  acceptation  ;  it  t% 
notliing  more  than  a  diflFcrent  term  for  executor :  '  Executor  haeres 

•  in  mobilibus  drcitur  (fays'Craig)  is  enim  ex  teftamcnto  vel  ab  in- 
•'teftato  fuccedit.'  Hence  though  a  bond  be  taken  to  heirs  alone, 
without  mention  of  executors,  it  would  go  haeredi  in  mobilibus ;  and 
consequently,  when  taken  to  heirs,  executors,  and  afTignees,  as  in 
the  cafe  before  us,  ihe  money  goes  to  the  executor.  It  was  the  a6i 
in  the  year  1 66 1,  which  ultimately  fixed  that  point,  by  declaring 
that  all  bonds  (hall  be  moveable,  where  executors  are  not  exprcfely 
excluded.  The  vj  ox  A  heir  therefore  was  proper,  before  the  date  of 
that  adl,  when  bond«  bearing  annualrent  were  heritable  ;  and,  when 
the  executor  had  only  a  fmall  chance  of  the  fucceflion  ;  but  fincc 
the  date  of  that  aft,  it  is  no  better  than  an  expletive,  which  writers 
kavc  kept  in  from  mere  cuftom,  without  any  meaning.  Where  ex- 
ecutors are  excluded,  then  the  word  heir  aflumes  its  proper  mean- 
ing. 

*  Betwixt  the  date  hereof^  and  thefeofi  and  term  of 

•  next  to  come^  but  longer  delay ^Jraud^  or  guile ^  nvith  thefum  of 

•  -'money  forejaid^  rf  liquidate  expences^  in  cafe  oj  jailzie  or  regijlra^ 

•  tiwi  of  tbir  frefents  in  our  default ;  together  ivith  the  or  dinar  an^ 

•  nualrent  and  profit  of  the  faid  principal  fum^  conform  to  a£l  of  Par-- 

•  liament^  and  that  yearly^  termly^  and  continually^  luting  the  not  pay^ 
^ment  thereof  after  the  faidterm^^-^Tht  ipwt^ok  of  making  fliort 
terms  of  payment,  was  of  old  to  infure  the  intereft  in  the  name  of  da« 
mages  out  of  the  penalty.  The  kw  of  this  country  foon  fuggefted  ano- 
ther reafon  for  doing  fo.    The  moveables  of  debtors  were  carr»ed  by 

Vol.  I.  H  priority 

•  Stair,  p.  474.  f  5. 


'■  * 


^  Mweahk  Brndi 

priority  of  diligence  ;  and  therefore,  long  terms  of  payment  werc^ 
and  dill  continue  to  be^  dangerous  and  inconvenient.  According  ta 
our  prefenc  pradice^  bonds  for  borrowed  money  are  always  made 
payable  at  the  next  term  after  the  loan,  which  is  generally  about 
three  months.  Six  months  is  the  longeft  term  I  have  obfervedi  ex* 
cepting  in  fpecial  tranfadtions,  and  by  particular  agreement.  Ac-^ 
cording  to  the  interpretation  of  thelaw,  the  words  *  betwixt  and  a 

*  certain  term^  include  the  term  day  f^  and  therefore,  in  this,,  and  all 
other  cafes  of  the  kind,  the  term  day  muft  elapfe  before  any  penalty^ 
be  incurred,  or  diligence  proceed. 

*  Hut  longer  delay ^  frauds  or  guile ^  nvith  thefum  ofL. 

*  money^forefaid^  ^liquidate  expences  in  cafe  qffaillie.^^^Tht  words 
fraud  or  guilt  ufed  here,  are  not  in  our  ftyles  fynony mous,  or  rela- 
tive to  the  delay.  They  relate  to  the  duty  of  the  borrower  in  the 
contraft  of  ntuiuum  prefcribed  by  the  civil  law.  The  penalty  is  not 
only  to  be  incurred  by  delay  of  payment,  but  by  the  borrower  at- 
tempting any  deceit  or  evafion  in  the  performance  of  his  oblige** 
ment ;  and,  though  we  have  now  omkted  thefe  words,  the  law  re« 
tains  the  conftruftion,  and  applies  the  penalty  to  the  indemnifica^ 
tien  of  the  other  party,  againft  whom  any  injuftice  has  been  done^ 
or  attempted  to  be  done.   *  If  any  party  has  difadvantage  (fay&  Lord 

*  Stair)  by  fraud  or  guile,  it  ought  to  be  repaired,  not  by  virtue  of 

*  the  contract,  but  by  the  obligation  arifing  from  that  deltnquence  ; 
^  and  fo  unjufl  halances  are  an  abominatioa  to  the  Lord  becaufe  of 

*  the  deceit  thence  arifing  V  Our  old  writers  chofc  to  provide 
dgaind  the  fraud  and  guile  in  ike  obligement  itfelf. 

•  With  the  /urn  of  (f  liquidate  penalty^  in  cafe  of 

*  faillieJ — It  was  mentioned  before,  that  the  Romans,  in  order  ta 
avoid  the  trouble  of  a  judicial  liquidation  of  damages,  were  accu^ 
tomed  to  fix  upon  a  certain  fum  to  be  paid  in  cafe  of  non-perforsi:- 
ance  j  and  to  do  this  they  were  encouraged  by  the  law :  *  In  c^uf- 

^  modi 

*  Stair,  p.  X04.  §  15. 
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^  nod!  ilipulatioivibus  fCiys  the  text)  commodius  eft  ceitam  furamam 
*  comprebendere,  quomam  plerumque  diflScilis  probatio  eft  quanti 
^  cufufque  interfit/  Money  beihg  in  place  of  all  things  capable  of 
'Wing  eftimated,  the  fum  fixed  is  termed  liquid  penakjr.  When  the 
ftonuah-ents  depended  cm  the  damages  afforded  by  thefe  penalties,  the 
quantam^  like  the  Kngliih  bonds,  was  fometimes  taken  at  double 
the  principal  fum,  and  always  large  ;  but,  after  the  legal  toleration  of 
.jtaimalrents,  the  penalty  could  only  relate  to  the  expence  of  enforc- 
ing the  payment ;  and,  thexefore,  the  court  confidered  them  not  as  a 
real  eftimate  of  damage,  but  as  a  precaution  to  enfure  performance 
of  the  obligem«nt :  Therefore  they  reftrided  the  damages  to  the 
real  expences,  except  in  the  cafes  of  apprifing  and  adjudication, 
^bere  the  creditor  was  obliged  to  take  his  payment  in  a  manner 
^ite  contrary  to  his  intention,  and,  perhaps,  to  his  conveniency. 
It  alfo  behoved  him  to  be  at  confiderable  expence  in  obtaining  his 
ireal  diUgenoe  ;  and  therefore,  to  fhorten  the  matter^  the  Lords  al- 
lowed him  the  fum  agreed  upon  in  his  bond  of  liquidate  expences* 

In  St  l^artin^s  bond,  no  mention  is  made  of  a  fifth  part,  the  fum 
is  blank,  and  were  w^  to  eicamine  the  bonds  and  contrads  of  the 
jfcrenteenth  century,    we  would  find  the  quantum  of  the  penalty 
differ  in  almoft  every  one  of  them  ;  fometimes  it  is  lefs  than  a  fifth 
^art,  and  fometin^s  it  is  more  ;  many  inftances  occur  in  the  deci- 
fionsof  that  period.     In  the  bond,  No.  2.  of  Carruther's  Styles,  the 
penaky  of  five  hundred  merks  is  no  more  than  fixty ;  and,  in  the 
cafe  Halkerfton  agatoft  Cadie,  ift  February  1628,  the  Lords  fuftain- 
cd  a  bond,  having  forty  merks  of  penalty,  for  L.  80  of  principal  *. 
lathe  1672,  the  old  diligence  of  apprifing  gave  way  to  the  form  of 
tuiyudication,  in  confequence  of  the  19th  a£t  of  the  3d  iedion  of  the 
Second  Parliament  of  Charles  II.     One  6f  the  complaints  againft  the 
old  apprifing  was,  the  heaping  up  of  penalties  and  (heriff's  fees.     It 
was  therefore  ordainedj  that  the.  Lords  Ihould  adjudge  to  the  credi- 

H  2  tor, 
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tor,  fuch  a  part  of  the  debtor's  eftate,  as  fhould  be  worth  the  prmcii^ 
pal  and  annualrents  then  refling;  and  a  fifth  part  more,  in  refpedithe 
creditor  wanted  the  ufe  of  hrs  money,  and  wa^  obliged  to  take 
land  for  it.  This  fifth  part  appeared  to  Parliament  to  be  evidently 
an  average  of  the  former  penalties,  and  was  given  in  lieu  of  e»- 
pences  and  iherifF's  fees.  The  writers^  naturally  adopted  this  pro« 
portion  ;  and,  in  the  prefent  century,  the  fifth  part  of  the  principal 
fum  came  to  be  the  pradical  penalty  in  all  obligations  for  paymenfc 
of  money,  and  continues  to  be  fo  at  this  moment,  though  it  is  not 
fixed  by  any  law  or  ftated  rule.  Thefe-  conventional  penalties  be- 
ing evidently  of  thajt  clafs,  which  the  Roman  Magiftrates- were  ac- 
cuftomed  to  reduce  to  the  real  damages  of  the  party,  the  Courts  of 
Equity  in  England  followed  their  example  in  the  cafe  of  the  double 
bonds  ;  and  our  Court  of  Seffion,  exercifing  the  mixed  power  of 
law  and  equity,  have  made  penalties  the  fubjed  of  what  is  termed 
the  noblle  officium  of  the  Court.  Lord  Stair  exprefles  himfelf  upon 
this  fubjeft,  in  a  plain  perfptcuous  mariner :  *  The  Lords  of  Seflion 

*  (fays  he)  modify  exorbrtant  penalties  in  bonds  and  contraiSls,  even. 

•  though  they  bear. the  name  of  liquidate  expences*,  with  confent  of 
•"  parties;  which  neceflitous  debtors  yield  to.     Thefe  the  Lords  re* 

•  trench  to  the  real  expences  and  damages*  of  parties.  Yet  thefe 
•'  claufes  have  this  effed,  that  the  Lords-  take  flcnder  probation  of 

« 

•■  the  true  expences,  and  do  not  confider  whether  they  were  unne- 
•'  ceflary  or  not.  So  that  they  exceeded  not  the  fum  agreed  upon.; 
•■  whereas,  in  other  cafes,  they  allow  no  expences  but  what  is  necefr 

*  fary  or  profitable  *.' 

But,  though  the  Court  interpofe  in  modifying  penalties,  they  pofi*- 
tively  refufe  to  adjedb  one  where  it  is  omitted  :  The  following  deciv* 
(ion  will  properly  illuftrate  this  point :  An  aflignee  to  a  bond  of  fix 
thoufand  merks  adjudged  the  eftate  of  his  debtor  j  but,  when  he 
came  to  extrad  his  decreet^  he  found  na  penalty  liquidated  in  his 

bond. 
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i«properly  trarifplanted  by  the  conveyancers  out  of  the  anntiilrent 
right  into  the  perfonal  bond  ;  and  contributed  to  fix  the  judgmenX 
of  the  Court,  deftinating  thefe  laft  to  the  hein  It  was  thought  that 
adipulation  forannualrent  after  the  term  of  paymenti  rendered  thiB 
bond  alfo  a  pure  annualrent*right,  or  more  properly  converted  it 
into  a  perpetual  annuity ;  and  therefore,  the  money  is  declared  pay* 
able  at  any  other  term  or  time,  notwithftanding  of  the  claufe  anent 
payment  of  annualrents  ;  by  which  is  meant  the  annual  rents  after 
the  term  of  payment,  not  before  it ;  when  the  perfonal  obligemcnt 
was  firft  added  to  the  old  heritable  bond,  then,  if  the  term  of  pay- 
ment had  been  allowed  to  pafs,  and  annualrent  happened  to  be  re« 
ceived  thereafter,  that  receipt  of  annualrent  prevented  the  perfonal 
charge.  Kequifition  mud  4iave  beea  -ufed,  in  order  to  raife  the 
money,  and  therefore,  the  words  *  without. any  premonition  or.  rc- 
^.quifition  to  be  made  by  them  to  thateffibd',  are  undeiftood  as  an 
addition  to  the  claufe,  and  were  generally  added  at  that  time*. 

Having- endeavoured  to  give  the  hiftory  of  the  common  bond^ 
down  to  the  old  form. given  us  by  St  Martin,  and  having  explained 
the  parts  of  that  form,  I  now  proceed  to  the  few  pofterior  laws 
which  were  made  relative  to  the  prefent  fubjed,  fmce  the  days  of 
Mr  Dallas  to  the  prefent  times.  The  Englifli  bills,  the  foreign  ob- 
ligations, and  the  Scottish  tickets,  had  frequently  of  old  been  mad« 
payable  to  the  bearer  latori  praefentium.  The  words  of  the  Scottifh 
tickets  were:  *  To  pay  to  the  faid  C.  D.  his  heirs  or  aflignees,  or 
any  having  his  order,  on  demand.'  For  a  long  period,  difcharges 
in  feparaie  deeds  were  little  known  or  pradifcd.  The  terms  of  the 
ground  of  debt  rendered  it  unnecefTary,  being  payable  to*  the  bearer. 
The  poffeffion  of  the  writ  itfelf  prefumed  the  payment  in  the  literal 
meaning  of  that  axiom  of  the  civil  law  :  ^  Chirographum  apud  dc^ 
*  bitorem  repertum  praejumitur  folutum^  Accordingly  we  find,  that, 
Lq  order  to  prevent  difputes,  debtors  were  often  taken  bound  to  pay 

the 
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the  money  upon  no  evidence  or  no  pretence,  but  the  delivery  of  the 
principal  obligemcnt  itfelf.  The  claufe  ufed  upon  thefe  occafions 
was  generally  conceived  in  the  following  words :  *  Promittentes  nos 

*  non  probare  folutionem  aui  liberationem  hujufraodi  debiti,  nifi  per 

*  praefentes  literas,  incifas  vel  cancellatas/ 

The  efcheats  or  forfeitures  of  the  moveable  goods  of  indivi- 
duals, fo-  frequent  and  fo  diftrefling  among  our  forefathers,  together 
with  the  embarraffments  occafioned  by  the  private  prohibitory  dili- 
gences of  inhibitiom,  arreftments,  &c.  put  the  ingenuity  of  the  peo- 
ple to  woik  to  difcover  means  of  defeating  the  effedls  of  thefe  legal 
evils.  The  mod  effedlual  method,  devifed  for  the  purpofe,  proved  to 
be  the  execution  and  delivery  of  bonds  blank  in  the  creditor's  name  J 
which,  like  the  old  tickets  to  the  bearer,  went  from  hand  to  hand, 
without  bearing  a  trace  of  their  tranfmiflion  ;  and  confequently, 
eluded  the  efFedts  of  diligence  of  all  kinds.  This  praftice,  it  feems, 
increafed  with  the  internal  commerce  of  the  country,  and  grew  up 
to  a  dangerous  length  towards  the  end  of  the  feventeenth  century. 
In  England,  the  attornies,  for  a  very  long  period,  have  kept  bonds 
printed  or  engraved.  They  contain  all  the  words  of  ftyle,  except- 
ing the  names  of  the  parties,  fums,  and  dates,  which  are  filled  up  at 
the  time  of  execution ;  and,  even  then,  the  perfon  who  fills  them  up 
is  not  with  them  defigned.  I  have  not  been  able  to  learn  that  any 
cuflom  took  place  of  delivering  blank  bonds ;  for  they  neither  had 
the  inhibition  nor  arreftment  to  fear  ;  and,  with  refpedk  to  the  for- 
feiture of  moveables,  it  had  been  for  ages  confined  to  the  criminal 
law  alone. 

So  foon  as  this  practice  came  to  be  abufed,  the  Court  bent  their 
attention  to  prevent  it.     Lord  Stair  tells  us,  *  That  the  firft  inftance 

*  which  occurred  to  the  Lords,  was  upon  the  nth  November  1665, 

*  when  they  found.  That  the  delivery  of  a  blank  bond  was  in  fadt 
^  an  afiignation  of  it ;  and,  as  it  did  not  appear  at  what  time  the 

*  namc'of  the  creditor  had  been  filled  up,   they  preferred  the  ar- 

*  refter. — Telford  againft  Veitch.' 
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A  praftice  of  this  kind,  aided  by  the  ingenuity  of  the  people, 
proved  an  over  match  for  the  accidental  checks  given  to  it  by  the 
judj^es.  The  abufes  multiplied ;  and  the  Courts  were  filled  with  in- 
tricate  queftions,  created  by  blank  writs.  Parliament  therefore  in- 
terpofed  by  the  a£l,  dated  the  9th  of  Odlober  1696*. 

The  names  of  the  parties  ought,  in  every  cafe,  to  be  fully  inferted 
by  the  fame  hand  that  writes  the  deed.  If  it  is  fubfcribed  blank  in 
the  name  of  the  creditor,  the  error  is  incapable  of  being  fupplied, 
and  the  bond  is  null.  The  allowance  that  the  a£t  gives,  is.  That  if 
a  party  do  happen  to  fjgn  a  deed  before  the  name  of  the  creditor  is 
filled  up,  the  name  muft  be  inferted  before  delivery,  in  prefence  of 
the  fame  perfons  who  had  witneffed  his  fubfcription. 

This  a£t  banifhed  blank  bonds  and  other  writs  of  that  kind  out 
of  our  pradice.  It  has  been  literally  and  properly  executed  by  the 
Courts  of  law  ;  and  is  feldom  or  never  difobeyed  in  pradice.  A 
bond  or  other  deed  may  be  juftly  fufpeded  upon  this  account : 
When  the  name  of  the  creditor  appears  to  have  beea  filled  up 
with  a  different  hand,  and  different  ink  from  the  body  of  the 
deed  ;  but  this  may  happen  in  confequence  of  the  words  of  the 
ad  of  Parliament,  which  permits  the  name  to  be  inferted  at  the 
time  of  the  fubfcription  and  delivery .;  and  therefore,  that  circumi* 
fiance  does  not  bring  the  deed  under  the  ad,  unlefs  it  can  be  alfo 
proved  that  it  had  been  omitted  at  the  time  of  the  execution,  and 
fupplied  either  after  delivery,  or  in  the  abfence  of  the  wit- 
neffes  t- 

The  next  law  which  concerns  our  fubjed,  is  the  12th  of  Queea 
Anne,  c.  15  which  reduces  the  rate  of  intereft  to  5  per  cent,  and 
difcharges  any  greater  profit  to  be  takei^  under  the  pain  of  nullity 
of  the  deed,  and  forfeiture  of  treble  the  value  of  the  fum  lent. 

By  a  claufe  of  the  fame  ad,  *  all  fcriveners,  brokers,  and  foli- 
^  citors  in  money  affairs,  are  difcharged  from  taking  any  reward  or 

*  brokerage 

•  3d  Scff.  ift  Pari  WUL  vol.  ili.  c.  25.  f  Erflunc's  Inft.  p.  42& 
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*  brokerage  for  procuring  the  loans  of  money,   or  forbearing  the 

*  fame,  over  and  above  the  rate  of  five  (hillings  for  the  loan  or  for^ 

*  5^tf riif^  of  L.  1 00  for  a  y ear,  and  fo  rateably,    or  for    12  pence 

*  over  and  above  the  ftamp  duties  for  making  any  bond  or  bill  re- 

*  garding  the  premifes.' 

To  this  laft  part  of  the  afl:,  we,  in  Scotland,  have  never  paid  any 
regard,  judging  the  provifo'to  be  entiiely  levelled  againft  the  innu- 
merable corruptions  of  money  broking  in  England.  We  know 
little  of  them  in  this  part  of  the  ifland,  and  I  hope  we  never  fliall. 

This  is  the  laft  law  or  flatute  which  regards  the  prefent  fubjed  ; 
and  by  it  I  am  naturally  led  to  fay  a  few  words  upon  our  own  me- 
thod in  the  management  of  the  money  bufinefs,  which  has  always 
been  a  branch  of  the  profeffion  of  a  Writer.  There  is  no  country  in 
Europe,  where  money  can  be  fo  conftantly  and  conveniently  dif- 
pofed  of  as  in  Scotland.  If  it  is  meant  to  remain  unapplied,  or  in* 
vefted  only  for  a  (hort  time,  the  banker's  houfe  is  open  to  receive 
it,  and  to  pay,  formerly  4  per  cent,  and  now  3  per  cent,  of  intereft. 
The  bankers  in  England  never  do  this;  thejr  will  receive  and  fafely 
keep  money,  but  they  give  nothing  for  it  in  the  mean  time.  When 
money  is  to  be  lent  upon  bond  or  fecurity  in  London,  the  broker 
muft  be  paid  for  finding  out  the  fecurity  ;  and  if  money  is  wanted 
to  borrow,  the  broker  muft  be  doubly  paid  for  difcovering  the  lender; 
for,  as  this  commerce  has  become  the  province  of  a  particular  fet  of 
men,  their  abilities  have  proved  an  overmatch  for  the  ftatute  of 
Queen  Anne,  In  this  country,  the  agents  of  the  lenders  and  the 
borrowers  fettle  the  bufinefs  together.  It  is  the  privilege  of  the 
doer  for  the  lender  to  write  the  bond,  bccaufe  it  is  the  lender  who  is 
to  be  fatisfied,  with  regard  to  its  fufficiency.  The  borrower  pays  for 
it,  becaufe  the  tranfadion  takes  its  rife  from  his  neceffity.  The 
Englifti  ftatute  allows  only  a  (hilling  to  be  taken  above  the  ftamp* 
duties,  but  it  allows  five  (hillings  per  hundred,  or,  as  the  merchants 
fay,  a  quart  per  cent,  for  the  brokerage  or  agency.  This  appears  to 
be  little  j  but  then  it  will  be  obferved,  that  it  allows  it  to  be  taken 
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each  year  for  forbearance  ;  and  thereby  tolerates  a  conftant  oppreC- 
fion.  I  am  informed  many  people  are  glad  to  pay  the  five  (hillings 
yearly,  as  regularly  as  they  do  the  L,  5.  We  acknowledge  no  fuch 
pradice ;  our  payment  is  made  at  once,  under  the  name  of  writing^ 
the  bond.  Thefc  payments  are  not  limited  by  any  regulation,  but 
bear  a  proportion  to  the  quantum  of  the  fum  lent. 

The  circumftancc  of  printing  the  bonds  brought  down  the  fees 
of  them  In  England  to  the  petty  rate  of  a  (hilling.  Trading  people 
keep  them  in  the  fame  manner  as  they  now  do  (lamps  for  bills. 

It  is  proper  to  notice  in  this  place,  that  the  fecond  claufe  of  the 
a£t  of  Queen  Anne  extends  to  us  in  Scotland  :  Were  any  difpute 
then  to  occur  about  the  payment  of  a  bond,  the  quart  ^^r  cent,  and 
the  (hilling  are  the  legal  ftandards.  I  hope  it  will  not  happen,  and 
that  we  (hall  never  know  any  thing  of  demands  for  forbearance  of 
money  :  They  would  be  attended  with  a  total  corruption  of  our 
manner  in  this  buHnefs. 

The  generality  of  Writers  make  no  demand  upon  their  employers 
.for  lending  their  moneys  though  I  have  met  with  it  (lated  and  paid 
upon  feveral  occa(ion8.  Their  profits  then  depend  upon  writing 
the  bond  j  and  it  would  be  reckoned  mean  and  difgraceful  in  any 
man,  to  ufe  ways  and  means  to  bring  about  the  changing  of  money 
from  one  hand  to  another,  without  good  reafons.  If  it  be  no  more 
than  to  get  the  writing  of  a  new  bond,  he  (inks  into  a  broker,  as 
mean  and  contemptible  as  any  in  Change  Alley. 

The  form  of  the  bond  remained  with  very  little  variation  or  ab- 
ridgment, till  within  thefe  twenty  or  thirty  years  paft.  By  degrees, 
however,  a  number  of  the  redundant  words  fell,  and  at  laft  fettled 
in  the  following  (lyle  : 

•^  1  A.  B.  writer  in  Edinburgh,  grant  me  to  have  ihftiantly  bor- 
*  rowed  and  adually  received  from  C,  D.   writer  there,  the  fum. 
^  of  one  hundred  pounds  Sterling;    which  fum  of  one  hundred 
^  pounds,    with  the  legal  annualrent   thereof,   from  the  date  of 
*•  thefe  prefents  to  the  term  of  payment  after  fpecified,  I  bind  and 
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*"  obfige  me,  my  heirs,  executors,  and  fucceflbrs  whatever,  to  repay 

*  and  deliver  again  to  the  faid  C.  D  his  heirs,  executors,  or  affig- 

*  nees  whatever  ;  and  that  at  the  term  of  Martinmas  next ;   with  a 

*  fifth  part  more  of  liquidated  penalty  in  cafe  of  failure  ;  and  the  due 
^  and  ordinary  annualrent  of  the  faid  principal  fum,  from  and  after 

*  the  faid  term,  fo  long  as  the  faid  fum  fliall  remain  unpaid,     Con- 

*  fenting,'  &c. 

This  is  a  plain  form  from  which  little  or  nothing  can  be  taken, 
when  the  bond  is  feparately  written.  Young  men  are  often  taught 
to  make  divifions  and  fubdivifions  of  its  fubftance,  which  is 
of  no  manner  of  ufe.  The  fartheft  1  would  carry  it  is,  divide 
the  bond  into  two,  firft  the  receipt  of  the  money,  and  fecondly, 
the  obligation  to  repay  it  with  intereft  at  the  term  fixed,  under  a 
penalty. 

The  receipt  of  the  money  is  a  remainder  of  the  old  Roman  form, 
founded  upon  the  contrafk  of  mutuum^  which,  though  not  abfolutely 
neceffary,  is,  as  I  faid  before,  convenient,  and  often  proves  advan* 
tageous.     Some  people  ftill  ufe  the  words,  *  renouncing  all  excep* 

*  tions  on  the  contrary  ;'  which  is  a  very  curious  reliS  of  the  an- 
cient ftyle.  For  into  this  (hort  phrafe,  the  long  renunciations  of 
the  civil  law  exceptions,  introduced  many  hundreds  of  years  ago,  is 
-tiow   entirely  fhrunk  :   \^  found  it  in  the  bonds  in  the  beginning 

of  the  thirteenth  century  ;  and  the  ghoft  of  it  ftill  remains  in  this 

phrafe. 

Mr  Spottifwood  the  Profeflbr  of  Scots  law,  at  the  beginning 
of  this  century,    is  the  only  peifon  who  has,   fince  the  days  of  • 
Dallas,  publilhed  any  fyftem  of  our  perfonal  forms.     After  giving 
the  ftyle  of  a  bond   diflfering  little   from   that  of  Dallas,  he  addsj 

*  but,  becaufe  this  form  may  be  thought  to  contain  claufes  unnecef- 
^  fary  and  fuperfluous,  though  in  daily  pradlice,  I  give  a  bond  in  a 

*  more  compendious  ftyle.* 

•  I  A.  oblige  me  and  my  fucceflbrs  to  pay  at  Whitfunday  next  to 
*'  B.  his  heirs  or  aflignees,  the  fum  of  L,  looo  Scots,   of  borrowed: 

*  money,, 
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*  money,  under  the  penalty  of  L.  loo  pounds,   with   the  ordinary 

*  annualrcnt  of  the  faid  principal. fum,  from  the  date  hereof,  during 

*  the  not  payment/ 

In  this  form  the  fubftance  is  facrificed  to  brevity,  which  very  fj^I- 
dom  happens. in  legal  writings.  It  is  highly  exceptionable,  in  fo  far 
as  the  debtor  is  not  obliged  to  pay  intereft  from  the  date  to  the 
term  of  payment,  as  ufual,  he  is  only  bound  to  pay  it  as  a  penalty  ; 
fo  that,  were  he  to  pay  the  money  at  the  precife  term,  he  mipht 
difpute  the  intermediate  intereft  upon  the  fame  priociple,  as  he 
mij;ht  refiife  the  penalty  itfelf ;  ex  contraiJu^  no  intereft  is  due,  but 
in  the  event  of  incurring  the  failure.  This  faulty  model  has  been 
pretty  much  followed  ;  at  leaft,  I  have  of  late  years  feen  many  fuch 
bonds,  efpecially  in  mixed  deeds.  I  do  not  fay  that  they  would, 
defaElo^  be  attended  with  the  efle^fl:  mentioned.  Equity  and  the 
plain  intention  of  parties  might  perhaps  get  the  better  of  the  con- 
ftrudion.  The  trial  of  the  point  would  be  dangerous  to  the  lender, 
and  would  bring  into  hazard  the  charafter  of  the  Writer,  as  a  man 
of  bufinefs. 

From  the  commentary  I  have  given,  upon  the  fimpleft  of  all  our 
fecufities,  the  moveable  bond,  we  may  perceive  with  what  care  and 
nice  attention  to  the  principles  of  the  law  and  ftate  of  fociety,  every 
word  and  claufe  of  this  eftabliflied  ftyle  has  been  originally  com*, 
pofed.  We  will  have  the  fame  obiervations  to  make  upon  many 
others,  and  therefore,  cannot  be  too  careful  in  preferving  and  ad- 
hering to  them  in  the  courfe  of  our  profeflion.  So  material  did  this 
•  matter  appear  to  the  Court,  that  one  of  the  firft  things  done  at 
the  meeting  of  every  Seflion,  ,was  to  recommend  this  to  the  body  of 
the  Writers,  who  were  obliged  to. attend  for  the  purpofe;  and  1  am 
told  that  this  practice  continued  down  to  the  1745.  Of  late  years, 
it  is  not  uncommon  to  hear  gentlemen  avo\T  a  fixed  difrefped  for 
the  forms  and  manners  of  our  anceftors,  both  in  conveyances  and 

judicial 
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judicial  proceedings,  they  talk  of  fubftitiiting  their  own  good  fenfc 
for  ftyle,  and  for  doing  bufinefs  in  forms  of  ihcir  own.     If  there  is 
no  information,   no  fcience  peculiar  to   praditioners,  if  we  are  to 
deftroy  the  fyftem  of  pradical  jurifprudence,    which   the   learning 
and  long  experience  of  our  anceftors  have  iranfmitted   to  us,    our 
title  to  a  feparate  profeffion   ought  to   accompany   its  fall,      Every 
man  may  draw  deeds  as  he  pleafes,  and  do  bufinefs  according  to  his 
CDwn  fancy  ;    our   manners   then  will  corrupt  the  law  by  continued 
relaxation  in   favour  of  error,    and  the  law  muft  confequently  cor- 
jrupt  the  manners  of  praditioners,   by  repeated  indulgences  of  their 
^jQiftakes.      Our   approved    ftyles   are    daily    vaniftiing,    and    thofe 
4cr]aufes.and  terms  to  which  the  "experience  of  ages  have  affixed   a 
crcrtain  interpretation,   are  giving  place  to  afFeded,   equivocal,   and 
tODo  often  to   ungrammatical    modes   of  expreflion.      From   thefe, 
a  xTiong  other  caufes,  many  of  our  profeffion  of  late  years  have  funk 
ir:&to  an  abfolute  dependence  upon  the  gentlemen  of  the  bar,  and  are 
oluliged  to  have  recourfe  to  them  for  their  afliftance  in   matters  of 
buixfincfs,  which  the  bar  ought  to  learn  from  them,  and  which  it  is  a 
£t%.  ^mc  for  Writers  not  to  know.     By  this  means  they  deprefs  their 
ox^vn  importance,  and  multiply  the  expence  of  their  employers.     In 
tt^^c  courfe  of  this  undertaking,  I  (hall  have  many  ftriking  and  me- 
la-incholy  inftances  to  give  of  profeffional  errors  and  abfurdities  in 
bvi^nefs,  which  have  been  occafioned  by  the  abfolute  ignorance  of 
foxxie,  and  the  prefumption  of  others,  in  venturing  to  fubftitute  their 
cy^vi  fenfe,  and  lame  mode  of  expreflion,   for  the  wifdom  of  ages.. 
•The  more  a  man  knows,  his  confidence  in  what  1  may  term  his  in- 
O^te  powers,  will  leflen  ia  proportion  ;  in  place  of  venturing   upoa 
novelties,  and  difiregarding  experience,   he  will  learn  to  truft  to  no- 
thing but  a  folid  knowledge  of  the  principles  and  eftablifhed   forms 
of  bufinefs  ;  and  he  will  find*   that  to  acquire  thefe  with  certainty 
and  pleafure,  it  is  indifpenfibly  neceflary  to  trace  the  fubjeds  of  our 
profeffion  through  the  different  periods  and  changes  they  have  un^ 
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ceflbrs  bound,  according  to  the  fpecific  enumeration  of  the  law  :  *  I 
^  bind  and  oblige  me  and  my  heirs,  as  well  male  as  of  line,  tailzie, 
^  conqueft,  provifion,  and  all  others  my  fucceflbrs,  executors,  and 
*  intromitters  with  my  goods  and  gear  whatfoever,  conjundly  and 
^  feverally,  renouncing  the  benefit  of  the  order  of  difcufling  them/ 
The  complete  explanation  of  this  claufe  would  open  a*  very  wide 
field,  and  carry  Us  too  far  from  our  prefent  fubjedl :  I  (hall  at  pre- 
fent  fimply  define  thefe  feveral  heirs,  account  for  the  neceffity  of 
binding  them,  and  fpeak  to  the  privilege  of  difcuffion  which  is  re- 
nounced. 

An  heir  of  line  is  a  diredl  defcendent  from  the  party,  fuch  as 
fons,  daughters,  grandchildren,  &c.  Thefe  are  alfo  called  heirs- 
general^  becaufe  they  not  only  generally  and  neceflarily  reprcfent 
the  party  in  the  common  courfe  of  things  ;  but  every  property  ia 
general,  belonging  to  the  predeceflbr,  goes  to  them,  which  is  not 
otherwife  fpecially  difpofed  of.  The  heir  male  is  fo  termed,  be« 
caufe  a  female  is  fuppofed  to  exift  in  a  nearer  degree  of  piopin*^ 
quity,  to  whom  he  is  preferred  In  confequence  of  a  deftination  ex-* 
dufive  of  females.  This  was  the  firft  and  mod  antient  ftep  to  our 
prefent  entails,  and  hence  it  is,  that  the  bond  takes  in  the  heirs  as  well 
mate  as  of  line.  This  phrafe  though  twilled,  as  it  were,  in  appear- 
ance, is  exceedingly  proper  j  the  heir-male,  as  fucceeding  to  the  ca- 
pital property,  is  put  firft  in  order,  and  at  the  fame  time  tlie  natural, 
and  more  clofe  relation  of  the  other  duly  marked. 

The  heir  of  tailzie  fucceeds  not  by  law,  but  in  virtue  of  a  fpecial 
deed  ;  under  that  denomination,  he  is  generally  at  a  greater  dif- 
tance  than  the  heir- male  ;  and,  as  the  line  of  propinquity  is  cut  in 
bis  favour,  he  is  therefore  called  the  heir  of  tailzie,  from  the  French 
verb  tailler  to  cut. 

The  heir  of  conqueft  can  only  fucceed  to  a  middle  brother,  or  the 
Ion  of  the  middle  brother,  who  flood  between  two  uncles.  He  is 
the  elder  brother,  and  fucceeds  to  every  thing  conqueft,  i.  e.  ac- 
quired or  purchafed  by  his  immediate  younger  brother,  becaufe  by 
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rthelawfuch  conqiieft  afccnds  j  and  the  immediate  younger  brotlier 
iS  the  heir  of  line  to  whatever  property  defcended  to  the  defunft 
from  the  common  predeceflbr,  for  by  law  heritage  dcfcends.  The 
heir  of  conqueft  then  neccflarily  fuppofes  an  heir  of  line  to  exift  ; 
and  it  alfo  fuppofes  two  feveral  eftates  to  have  belonged  to  the  de-* 
'fundi,  one«afcending  and  the  other  defcending. 

An  heir  of  provifion  is  generally  a  fon  or  daughter  of  a  fecond 
^marriage,  who  (lands  provided  to  certain  fums  or  properties,  in  vir- 
tue of  the  contrads  or  fettlements  made  by  their  parents;  but 
whatever  relations  fucceed  in  confequence  of  any  fpecial  deed  made 
in  their  favour,  are  termed  heirs  of  provifion,  though  they  be  not 
children  of  the  marriage. 

Of  thefe  heirs  none  fucceed  by  law,  but  the  heirs  of  line  and  of 
.conqueft.  The  heirs- male,  tailzie,  and  provifion,  as  before  obferv- 
ed,  fucceed  only  to  fpecial  properties  by  virtue  of  particular  dteds  i 
and  even  of  thefe  laft,  fome  are  nearer  in  point  of  propinquity  ;  for 
the  heir- male,  or  the  heir  of  marriage,  muft  be  nearer  in  blood  thaa 
the  heir  of  tailzie,  who  is  often  a  remote  kinfman,  and  fometimee 
no  relation  at  all;  and  hence  thefe  heirs  became  entitled,  in  our  lave, 
to  what  is  termed,  the  tH?nd  of  difcujjton^  which  they  were  allow- 
ed to  propone  by  way  of  exception,  ag^inft  the  fuit  of  the  predecef* 
for's  creditors.  Though  the  Roman  law  knew  no  fuch  fucceflbrs, 
yet  this  exception  or  benefit  is  diredly  borrowed  from  the  analogy 
of  other  difcuffions  eftablifhed  by  that  law.  The  civil  law,  in  fa- 
vour of  cautioners,  obliged  the  creditor  to  difcufs  the  principal 
debtor  as  a  preliminary  to  an  adion  againft  his  furety  ;  and  it  alio 
forced  the  creditor  to  fue  each  of  the  fecurities  for  their  {hare  ia 
proportion,  which  was  called"  the  beneficium  divifionis.  From  the 
analogy  of  thefe  rules,  a  like  exception  or  benefit  of  difcuffion  was 
admitted  into  Scotland,  in  favour  of  heirs.  Our  law,  once  the  fame 
with  that  of  England,  fubjeded  the  heir  to  the  heritable  debts  a- 
lone,  and  the  executor  to  the  moveable  debts.  We  have  heard  ia 
what  manner  that  came  to  be  altered,  and  all  heirs  fubjedcd  to  the 
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Jetts  of  their  prcdcccflbr ;  the  only  remainder  of  their  privileges,  is 
that  of  the  difcuffion,  to  which  they  were  entitled  in  the  following 
order,  which  is  concifely  fet  down  in  Mr  Erikine^s  fmall  Inftitute. 

^  The  heir  of  line  is  primarily  Hable  for  the  debts  of  his  pre*^ 
^  decefTor  ;  for  he  is  the  moft  proper  heir,  and  fo  mud  be  difcufled 

*  by  creditors,  before  any  other  can  be  purfued.  Next  to  him  the 
*-  heir  of  conqueft^  becaufe  he  alfo  fucceeds  to  the  univcrjitas  of  the 

*  whole  heritable  rights  which  his  predeceflbr  had  acquired  by  fin- 

*  gular  titles.     Then  the  heir-male  or  of  a  marriage,  for  their  pro- 

*  pinquity  of  blood  fubjeds  them  more  directly  than  any  other  heir 

*  of  tailzie,  who  is  a  ftranger,  and  who  for  that  reafon  is  not  liable 
^  till  all  the  reft  be  difcufled,   unlefs  for  fbch  of  the  predeceflbr's 

*  debts  or  deeds,  as  relate  fpecialty  to  the  lands  tailzied,  as  to  which 

*  he  is  liable  even  before  the  heir  of  line*/ 

To  avoid  all  inconveniency  in  the  recovery  of  the  money,  the 
claufe  binds  all  thofe  different  fuccefTors  without  diftin£tion,  and 
makes  the  granter  renounce  the  benefit  of  difcufllng  them  in  order. 
When  the  municipal  jurifprudence  of  modern  Europe  found  itfelf 
over- run  with  exceptions  and  defences  furniOied  from  that  quarter, 
the  remedy  univerfally  applied,  was  that  of  renounciation.  The  re^ 
nouncing  claufe  was  the  longeft  in  the  old  deeds,  examples  of 
which  we  had  in  the  antient  bonds  formerly  noticed^  The  fame 
method  was  followed  by  the  Writers,  to  get  quit  of  this  ScottilH  de- 
fence, for  fo  I  may  term  it,  of  the  benefit  of  difcuffion. 

The  general  definition  of  difcuffion,  as  applied  by  the  law  of 
Scotland  to  the  cafe  of  heirs,  is  underftood  to  be  execution  by 
horning  and  caption  againft  their  perfonal  effeQs,  and  adjudicatioij 
againft  their  heritage. — Durie,  2  2d  March  1627,  Edgar. 

So  much  for  the  heirs  of  the  granter  of  the  bond.  With  refpedl 
to  the  heirs  of  the  creditor,  I  have  formerly  fliewn  the  import  of 
that  deftination,.  the  claufe  by  which   executors  are   excluded,   and 

K  2.  thcL 
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the  money  deftitied  to  the  heir.  Some  people  carry  this  fo  far,  that 
they  not  only  exclude  executors  from  the  principal  fumi  but  alfo 
from  the  whole  annualrents  falling  due  thereon,  and  penalty  incur- 
red through  failure.  By  this  means,  the  bond  for  borrowed  money 
is  rendered  more  determinate!/  heritable,  than  either  lani!  '^ 
ties  upon  land.  For  the  rents  of  land  and  bygone  annualrents  upon 
heritable  bonds,  always  go  to  executors.  Common  heritable  bonds 
go  to  executors,  if  the  creditor  fhall  die  before  the  term  of  pay- 
ment, but  bonds  fecluding  executors  do  not;  they  are  heritable  a 
principio. — Fountainhall,  5th  November  1587,  Muir  againft  Muir. 
They  continue  heritable  through  fucceflions  of  heirs,  till  the  deftina- 
tion  be  altered  by  a  fpecial  deed,  but  this  cannot  be  done  upon  death* 
bed. — I2th  January  1725,  Kames^s  remarkable  decifions,  p.  141. 

Bonds  are  but  feldom  taken  from  one  perfon,  two  vr  more  gene- 
rally join  in  them,  either  as  principals  equally  concerned  in  the 
loan,  or  as  fureties  for  a  principal.  I  am  to  fpeak  of  thefe  cafes  in 
their  order.  When  people  borrow  money  together,  the  loan  is  di- 
vided equally  between  them.  The  law  prefumes  that  it  is  fo  ;  and 
therefore,  each  party  is  only  liable  for  their  proportion  of  the  debt. 
The  rules  for  the  regulation  of  this  matter,  have  been  entirely  bor- 
rowed from  the  Roman  law.  Co  obligants  in  that  jurifprudencc 
were  termed  correi  debendifeu  promittendi.  Aniiently,  I  mean  a* 
mong  the  Romans,  it  was  held  that  all  co-obligants  in  a  debt  were 
liable  in  folidumy  although  they  engaged  by  feparate  obligations : 
Nay,  although  they  were  bound  to  pay  at  different  times,  yet  the 
delay  competent  to  the  one  afforded  no  defence  to  the  other,  who 
ftood  fimply  bound  j  if  the  one  happened  to  be  abfent  or  bankrupt, 
it  followed  that  the  other  muft  have  paid  for  him. 

The  Emperor  Adrian  introduced  the  benefit  of  divifion,  in  order 
to  mitigate  this  unreafonable  law.  The  creditor  was  thereby  oblig- 
ed to  fue  each  debtor  for  his  fhare  or  proportion.  To  get  the  better 
of  this,  the  debtors  were  all  taken  bound  infolidum  ;  but  Juflinian 
extended  the  law  of  his  predeceflbrs  even  to  that  cafe,  fo  that  there* 

after 
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after  it  required  aa  exprefs  declaration  or  flipulation  to  make  co« 
obligants  bound.  Thefc  rules  were  adopted  every  where  with  the 
civil  law  and  the  phrafe  chofen  for  the  purpofe  was,  conjunflim  et 
dwifitny  and  in  France  conjointemtnt  et  feparement ;  in  England, 
joint  2iViA  fever al^  and  with  us,  conjun^ly  2ind /everalfy.  The  word 
conjuniily  imports,  that  all  the  debtors  may  be  profecuted  together ; 
and  the  other,  that  each  of  them  may  be  lued  fingly  for  the  whole. 
If  then  they  are  only  conjunifly  bound,  all  of  them  behoved,  de 
failo^  to  be  purfued,  the  omiffion  of  one  would  afford  an  objedion, 
and  each  is  only  liable  for  his  own  (hare  ;  or,  according  to  the  Ro- 
man idea,  he  would  be  entitled  to  the  benefcium  divifionis ;  but,  if 
they  were  hound  Jeverally^  then  each  is  fingly  bound,  and  may  be 
jpurfued  for  the  whole  j  fo  that,  of  the  two  words,  feverally  is  the 
mod  important.  Both  of  them  are  ufed  together,  and  always  reach 
the  effed:  intended.  We  are  fo  habituated  to  thefe  words  conjuniilj 
and  feverally^  as  almoft  never  to  disjoin  them  in  idea.  Indeed^ 
when  two  perfons  are  bound  together  to  do  any  thing,  they  are  in 
faft  conjuniily ^ho\XTid^  without  the  addition  of  the  word :  Thus, 
where  two  people  obliged  themfelves  to  a  third  party  to  deliver  a 
powder  mill  or  pay  500  merks,  the  Lords  found,  that  the  obliga- 
tion divided,  in  refped  the  price  was  divifible,  becaufe  the  obligants 
were  not  bound  conjundily  and  feverally. — Urie  againft  Skene,  Ja- 
nuary 20.  1630. 

The  obligants  in  bonds  are  oftener  cautioners  or  fureties  for  the 
principal  party,  than  concerned  in  the  loan  j  and  the  benefit  of  dif- 
cufiion  was  firft  introduced  in  favour  of  the  cautioner.  The  antient 
Roman  law  made  no  diftindion  between  the  co-obligant  and  the 
cautioner ;  the  creditor  might  either  attack  him  or  the  principal,  as 
he  pleafed.  The  law  of  the  Emperor  Adrian  gave  them  the  fame 
privilege,  as  the  co- obligants,  1.  e.  the  benefieium  divifionis^  by  which 
each  of  them  could  be  purlued  pro  rata  portiune  Juftinian 
next  beftowed  upon  them  benejicium  ordinis^  t.  e.  the  benefit 
of  difcujfion^   which  rendered  them  only  fubfidiarily  liable,  after 
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the  property  of  the  debtor  had  been  difcufTed.  The  generality  of 
the  privileges,  benefits,  and  exceptions  of  the  Roman  law,  might 
have  been  renounced  by  the  perfons  entitled  to  them  ;  and  it  was 
not  long  before  the  cautioners  were  not  only  regularly  obliged  by 
the  notaries  to  renounce  thefe  privileges,  but  alfo  to  declare  theiiv- 
felves  to  be  principals  or  full  debtors,  and  to  be  bound  conjunctly 
and  feverally. 

So  foon  as  money  came  to  be  lent  upon  perfonal  fecurity,  both  in 
England  and  Scotland,  cautioners  were  demanded  in  lieu  of  the 
former  land  fecurity.  In  St  Martin's  time,  the  method  was  not 
only  to  take  the  cautioner  avowedly  bound  in  that  character,  but 
alfo  to  make  him  a  principal  in  the  matter  of  obligation.  The  words 
ef  our  old  bond  are, 

*  I  as  principal^  and  C.  D.  as  cautioner^  fouer  tie ^  and  full  debtor^ 
^  for  and  ^unth  me^  by  thir  prefents^  bind  us  canjun^ly  and  feverally^ 
—And  the  fame  deed  frugally  contains  a  bond  of  relief  by  the 
debtor,  to  indemnify  his  cautioner,  fb  that  St  Martin's  moveable 
bond  contains  two  diftinA  obligatronsv 

•  Full  debtor  nvtth  and  for  m^.'— Thefe  words  added  to  cautioner 
^ndfurety^  made  a  very  complete  obligement,  exclufive  both  of  the 
Roman  benefits,  and  of  divifion,  and  difcuffion.  As  cautioner 
and  furety,  it  bound  the  party  for  the  whole  fum ;  he  could  not 
therefore  be  a  co-obligant;  as  full  debtor,  he  flood  alfo  in  place  of  a 
eo-obiigant  in  folidum ;.  znA  therefore,  was  not  entitled  to  the  benefit 
of  difcuffion.  The  bond  therefore  contains  no  renounciation  of  it* 
1  fiiall  fupport  this  conftrudion  by  decifions.  An  heir  being  pur- 
fucd  upon  a  bond  in  which  his  father  was  bound  as  cautioner  and 
lull  debtor,  to  pay  the  fum,  alledged  that  he  could  only  be  liable 
for  the  half,  beeaufe  the  bond  wanted  conjundly  and  feverally ; 
'  The  Lords  repelled  the  alledgeance  ;  and  found  him  alfo  liable  to. 

•  pay  the  whole  fum   without  divifion,    feeing  the  principal  was 

•  bound  in  the  whole,  and  he  was  his  cautioner  ;  and  the  tenor  of 

•  the  bond  bore,  that  they  were  bound  as  full  debtors,   which  the 

*  Lords 


Mcveabte  Bmi3.^  79 

^  Lords  found  to  oblige  each  one  of  them,  ind  their  heirs,  /«y&/i- 

•  dumj  for  the  whole.-^L.  Cteverhill  againft  Ladiland,  26th  Janu- 

*  ary  1631  V 

The  fame  words,  as  1  have  faid,  import  a  renounciation  of  the  be- 
nefit of  difcuffion,  fo  the  Court  found  in  July  1665.  A  cautioner 
bound  as  full  debtor,  claimed  in  a  fufpefifion  the  beneficium  difcuf- 
Jionis^  becaufe  he  had  not  obliged  himfelf  conjundlly  and  feverally. 
The  Lords  found,  that  the  words,  *  fuU  debtor,'  imported  and  im-» 
plied  a  renounciation  of  the  cautioner's  privilege. — Dunbar  againft 
the  Earl  of  Dundee  t-  Thefe  decifions  precede  the  date  of  the 
bond  we  ate  talking  of,  and  demonftrate  the  attention  which  the 
men  of  bufinefs  of  that  period  paid  to  the  progrefs  of  the  law,  and 
the  determinations  of  the  Supreme  Court. 

To  thefe  authorities  I  beg  leave  to  add  the  argument  of  a  later 
decifion,  becaufe  it  goes  into  a  proper  and  perfpicuous  examination 
of  the  words  of  ftyle  under  difcuflion.  Five  perfons  joined  in  a 
bond  for  a  fum  of  money,  as  co-principals  and  full  debtors,— two  of 
them  died  infolventi— other  fwo  paid  the  money, — and  fued  the  re- 
prefentatives  of  the  third  for  three-fifths  of  the  fum,  in  refped  of 
the  failure  of  the  other  two  co-obligants.  The  defender,  a  female 
reprcfentative,  objefted,  *  That  (he  could  oiily  be  YxdAAt  pro  rata  for 
a  fifthfhareof  the  debt,  her  hufband  being  but  one  of  five  correi 
debendi^  who  were  not  bound  conjundly  and  feverally,  but  as  co- 
principals  and  full  debtors. — Replied,  Full  debtors  are  debtors  iVi 
folidum^  or  in  totum^  in  contradiftindion  to  partial  debtors,  or 
debtors  in. part,  amd  qui  totum  dicit^  nihil excepit.  Therefore  the 
correi^  being  bound  as  full  debtors,  were  all  liable  to  the  credi- 
tor infolidum^  as  if  they  had  been  bound  conjundly  and  feverally, 

and  as  if  they  had  exprefsly  renounced  the  benefit  of  divifion. 

Duplied  for  the  defender,  The  ordinary  claufes  of  ftyle,   whereof 
the  due  obfcrvance  is  feffionly  recommended  to  the  writers  by  the 

•  Lords, 

*  Durlc.  f  GHmer's  Decifions,  p.  1 14. 
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^  Lords,  are  not  to  be  fupplied  by  equivalents  ;  and  our  law  knows 

*  no  other  claufe,  importing  debtors  to  be   liable  in  foUdum^  than 

*  when  they  are  bound  conjunfily  ^xt^  fever  ally  ;  nor  can  the  words 
^  full  debtors  import  any  more,  than  that  all  are  jointly  debtors  for  the 

*  fum ;  as  if  they  had  granted  a  receipt  of  all   and  haill  a  certain 

*  fum,   and   bound   themfelves  to  repay  the  faid  haill  or  full  fura. 

*  The  Lords  found  that  the  debtors  in  the  bond   were  all  liable  to 

*  the  creditor  ?w7&//V«/?/ ;  but  that  the  defender  would  have  bcea 

*  liable  in  a  fifth  only  for  the  purfuers  relief,  had  all  the  correi  beeib 

*  folvent.     But  two  of  them  being  bankrupt,    the   defender  was 

*  found  liable   in  a  third  fhare  of  the  debt,  December  26th  1707,, 
^  John  Cleghorn,  &c.  againft  Yeton  *.' 

A  cautioner  by  our  common  law,  is  not  entitled  to  relief,  until  he 
is  diftrefled  for  the  debt,  1.  e.  charged  for  payment ;.  but,  when  the 
cautioner  ftood  bound  in  this  manner,  the  regiftration  of  the  bond 
was  found  to  be  fuflJcient.  This  regiftratioa  againft  himfelf  as  a 
eo-obligant,  gave  the  cautioner  an  opportunity  of  taking  out  ano-> 
ther  extraft^  in  order  to  do  diligence  upon  the  bond  of  relief;  but 
in  this  matter,  an  alteration  foon  took  place,  which  it  is  now  proper 
to  take  notice  of,  becaufe  a  confiderable  variation,  both  in  the  writs 
and  mode  of  the  bufitiefs,  was  thereby  created. 

The  miferies  which  individuals  have,  in  all  ages^  brought  upoa 
themfelves  and  their  families,  by  entering  into  cautionary  engage- 
ments for  others,  and  the  relu^ance  which  is  felt  by  the  Judges  ia 
awarding  the  execution  of  the  law  againft  people  in  that  unhappy^ 
fituation,  has  at  all  times,  and  in  all  countries,  inclined  the  Legi- 
flature  to  try  preventative  remedies  againft  the  pradice ;  and  to  pro« 
mulgate  laws  for  alleviating  the  fituation  of  the  cautioner.  In  this 
fpirit,  the  Roman  privileges  of  divifion,  difcuffion,  &c.  were  intro- 
duced by  the  Emperors,  but  without  effeft.  The  cautioner  was 
'  cither  reduced  to  renounce  the  privilege^  or  to  bind  himfelf  as  a 

^  principal, 

*  Forbes's  Decifions,  p.  212* 
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{tfincipaly  >p?hich  rendered  his  fituatioOy  de  faifo^  worfe  than  be- 
fore. 

The  (IriiS:  manner  in  which  cautioners  were  taken  bound  in  our 
bonds  for  borrowed  money,  and  the  mifchiefs  which  ic  brought 
upoo  them,  called  the  attention  of  Parliament,  and  produced  the  a£t 
of  the  ift  Parliament  of  William,  c.  5*.  which  very  much  refembles 
the  novel  of  Juftinian  upon  the  fame  fubje£l.     It  declares,  that 
though  a  man  be  bound  /br  and  ivith  another,  conjun6ilv  zxi^feve^ 
rally^  he  (hall  notwithftanding  remain  bound  only  for  feven  years  ; 
introducing  thereby  a  prefcription  of  the  cautionary  obligement. 
The  benefit,  however,  was  to  fall  to  thofe  only  who  either  had  an 
obligation  of  relief  in  the  principal  bond,   or  a  feparatc  bond  inti-  . 
mated  to  the  creditor.     Now,  let  us  attend  to  the  confequences  of 
this  a£t,   gracioua  in  its  intendment,   and   plaufible  in  its  means* 
From  that  time  forward,  no  lender  would  accept  of  any  perfon  in 
the  quality  of  a  cautioner  ;  nor  would  he  allow  a  claufe  of  relief  to 
enter  into  his  bond.     Writers  infilled,  that  every  perfon  concerned 
fbould  be  taken  bound  in  the  fame  terms  as  the  principal,   1.  e.  . 
by  the  fame  words,  and  without  the  leaft  diftindtion.    Far  lefs  would 
tbey  admit  of  the  claufe  of  rehef,   whereby  the  fituation  of  the  par- 
ties might  be  difcovered,  and  the  prefcription  of  the  adl  become  cur- 
rent for  the  cautioner.     From  this  time  forward,  then,  all  bonds  for 
borrowed  money  were  taken  from  the  granters,   conjun^ly  and  y^- 
^erally.    The  lender  choofes  to  be  kept  in  a  convenient  ignorance 
of  the  fituation  of  his  parties,  and  to  leave  them  to  fettle  that  matter 
among  themfelves.     For  the  fame  reafon,  the  old  V9 ox As^  full  debtor 
for  and  ivitb^  have  been  omitted  out  of  all  common  bonds  ;  becaufe 
they  have  the  appearance  of  pointing  out  a  diftindion  between  the 
parties.     Separate  bords  of  relief,  therefore,  are  always  taken  from 
the  principal,  or  the  perfon  for  whofe  behoof  the  money  is  borrow- 
ed.    The  Legiflature  forefaw  that  cautioners  would  be  thus  con- 

Vol.  I.  L  verted 
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verted  into  principals,  and  that  feparate  bonds  would  be  taken  ;  and 
it  was  imagined,  that  the  eflfedl  of  this  would  be  checked,  by  dired- 
ing  the  feparate  bonds  to  be  intimated,  but  this  idea  failed  upon 
trial.  A  co-obligant  who  fliould  intimate  his  bond  of  relief  at  the 
date  of  the  loan,  would  do  little  or  no  favour  to  his  friend.  It  would 
prove  no  other  than  a  notice  to  the  creditor,  to  recal  the  money,  as 
foon  as  it  could  be  done  with  decency ;  and  he  would  give  this  very 
afl:  of  intimation,  as  his  reafon  for  doing  fo.  The  intimation  of  the 
bond  at  any  more  diftant  period,  is  juft  to  call  a  demand  of  the  money 
upon  a  man's  felf ;  and  therefore,  if  he  is  uneafy  about  the  circum- 
fiances  of  the  principal  debtor,  he  choofes  to  infift  for  his  relief  ia 
quietnefs,  without  alarming  the  creditor  in  the  debt. 

Thus,  like  the  laws  of  the  Emperors,  the  adt  of  King  William  hat 
afforded  no  relief  in  the  matter  of  cautionry  by  the  common  bond, 
nay,  it  has  fufiered  a  prejudice  by  it.  In  the  q|d  bonds,  fuch  as 
have  been  the  fubjef):  of  this  commentary,  the  cautioners  appear 
avowedly  in  that  character  ;  and,  therefore,  the  favour  of  it  every 
where  attended  them  ;  whereas  the  diftindion  of  principal  and  cau* 
tioner  is  not  now  attended  to.  The  bond  is  filent  upon  that  circum- 
fiance;  and  diligence  often  proceeds  without  the  leaft  refpeiflof 
perfons. 

Mr  Spottifwood,  in  his  firfi  chapter  upon  bonds,    has  touchied' 
upon  a.  great  variety,  which  go  under  that  common  denomination^, 
though  in  themfelvcs  totally  unconnedled  ;   fuch  as  bonds  of  provi- 
fion  to  children,  bonds  by  minora,  tutors,  married  perfona,  bonds  of 
penfion,  &c. ;  thefe  belong  to  feparate  branches  of  bufmefs^   which 
are  diftin^  and  irreconcileable  to  each  other.     This  is  the  effe^  of 
riie  order  in  our  ftyle-booka,  which  I  have  ufed  the  freedom  to  find* 
fault  with,  viz.  the  method  of  clalling  our  deeds  under  general 
titles,  in  corUradidion  to  the  order  of  adual  pradice,  and  to  the  line- 
of  bufmefs  we  every  day  fee  pafling  under  our  eye.     I  (hall  now^ 
conclude  my  obfervations  on  the  moveable  bond,  with  the  oiJy  re- 
maijiing  cafes,  viz.  *  the  lending  money,  and  taking  bonds  from 

*  focieties^ 


Moveable  Bond,  83 

*  rocieties  public  and  private.*  In  the  hands  of  the  former,  fome 
people  choofe  to  place  their  money  in  preference  to  all  others ;  and, 
in  the  prefent  ftate  of  commerce,  the  dock  of  private  companies  is 
often  partly  raifed  upon  the  credit  of  their  partners.  A  corporation 
or  body  politic  was  by  the  Romans  ftyled  collegium  or  univcrfitas. 

*  It  is  compofed  ^fays  Mr  Er&ine)  of  a  number  of  men   united  or 

*  erefted  by  proper  authority,  into  a  body  politic,  to  endure  in  con- 

*  tinual  fucceffion  ;  as  appears  moft  fuitable  to  the  nature  of  that 

*  fpecial  community,  and  moft  neceffary  for  anfwering  the  purpofes 

*  intended  by  it.     Cities,  boroughs,  and  hofpitals,  &c.  may  be  thus 

*  incorporated  ;  and  vve  have  frequent  inftances  of  lefler  corpora- 

*  tions  within  greater.     Thus,  in  moft  of  the  cities  and  boroughs  of 

*  the  kingdom,   we  fee  wrights,   weavers,    merchants,  &c.   incor- 

*  porated   with  certain   rights   and  franchifes  granted  to  each  of 
'  them  V 

The  eflfential  charaderiftics  of  thefe  political  bodies,  are,  that  they 
are  held  to  be  perfons  capable  of  fuing  or  being  fued,  purchafing  or 
'  felling,  and  confequently  of  holding  property  in  the  fame  manner  as 
any  individual  could  do.  Another  effential  is,  that  being  created  for 
the  benefit  of  the  kingdom,  they  are  perpetual.  This  kind  of  per- 
petuity can  only  be  attained  by  fucceffion  ;  and  that  fucceffion  muft 
neceflarily  arife  from  admiffion  of  new  members.  The  principal 
matter  of  the  conftitution  of  thefe  focieties,  is  the  appointment  of 
particular  officers,  for  the  adminiftration  of  their  affairs,  who  a£fc  in 
a  body,  and  whofe  deeds  bind  the  corporation  or  community  in  the 
iame  manner  as  the  deeds  of  a  private  perfon  bind  the  individual. 
Every  corporation  or  body  politic,  then,  has  a  particular  conftitu- 
tion, with  a  fet  of  rules  and  formalities  peculiar  to  itfelf.  It  is 
the  magiftrates  for  the  time,  and  the  eftablifhed  officers  for  the 
trade,  who  2i6L  for,  and  bind  their  refpe^ive  communities.  In  parti* 
cular,  they  are  entitled  to  borrow  money,  and  to  grant  bonds, 

L  2  which 

*  £rfldne*s  Inft.  p.  148. 
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which  affe£l  the  funds  of  the  fociety,  in  the  fame  manner  as  the  oh* 
ligements  of  a  private  perfon  afieA  his  eftate. 

The  a£t6  and  deeds  of  adminiftrators  of  corporations  are  always 
prefumcd  to  be  done  for  the  benefit  of  the  body  politic.  In  or- 
der to  infure  this,  they  pafs  under  certain  previous  formalities. 
The  moft  antient  and  curious  obligation  I  have  met  with,  was 
granted  by  the  town  of  Dundee  for  the  ranfom  of  James  I.  ♦ 

This 

•  This  bond  contains  z  diftinft  recital  of  the  treaty  for  the  ranfom,  and  the  fecu- 
rities  to  be  given  therefor  by  the  towns  of  Edinburgh,  Dundee,  Perth,  and  Aberdeen, 
after  which  it  proceeds  in  thefe  words : 

<  We  therefore,  the  Provoft  and  Baillies  of  the  faid  Burgh  of  Dundee,  and  Communi- 
'  ty  of  the  fame,  being  aflembled,  as  ufe  is,  at  the  found  of  the  bell,  within  our  common 

<  court-houfe,  for  the  fpecial  purpofes  after  exprefTed  :  Confidering  that  the  liberation 

<  of  our  Lord  the  King  is  not  only  mod  defireable  to  ourfelves,  but  would  be  moft  joy- 

<  ful  to  the  whole  Kingdom  of  Scotland,  who  have  been  in  the  higheft  ezpedlation  of 
«  his  arrival  and" good  government,  thefe  many  days. — ^Therefore,  in  order  that  the  faid 
^  treaty  and  appointment  may  be  effeQually  performed  and  fulfilled,  we,  by  the  eon- 
^  fent  and  pleafure  of  our  Lord  the  King,  of  our  own  accord,  and  in  truth,  in  our  own 

<  name,  and  in  the  name  of  all  and  fingular  our  community,  acknowledge  and  declare, 

<  that  if  the  faid  Lord  James  our  King,  (hall  not  at  the  time  and  place  pay  and  per- 

<  form  in  the  precife  terms  of  the  faid  appointment  and  treaty  ;  then,  and  in  that  cafe, 

<  we  bind  and  oblige  us,  and  our  fucceflbrs  to  the  faid  King  of  England,  his  heirs  and 
^  fuccefibrs,  in  the  fum  of  fifty  thoufand  merks,  good  and  lawful  money  of  England  \. 

<  which  fum  of  fifty  thoufand  merks,  we  and  each  of  us,  for  ourfelves,  and  our  feveral 
^  heirs  and  fucceflbrs, /ny^/ri&ijv,  and  likeways  in  name  and  place  of  all  and  fingular  our 
*■  community,  in  cafe  of  the  non-payment  and  performance  aforefaid ;  bind  and  oblige  us 
<•  well  and  truly  to  pay  to  the  faid  Henry  King  of  Englmd,  and  his  heirs  and  fucccflbrs, 
^  or  to  their  certain  attorney,  bearer  of  thefe  letters,  or  of  tranfumpts  thereof,  within 

<  the  church  of  bt  Paul  of  London,  in  England,  within  a  month  to  be  computed  from 
^  the  term  or  time  in  which  our  faid  James  fhall  fail  inpayment  or  performance  of  the 
«  treaty  before  recited  s  and  that  without  any  farther  delay. — Moreover,  we  will  and 

<  grant  by  thefe  prcfents,  for  us  and  our  fuccefibrs,  that  the  faid  Henry  King  of  Eng- 
«  land,  his  heir,  or  any  fucceflbr  to  him  whatfoever,  fhall  have  power  to  call  and  con- 
«  vcne  us  and  our  fucccflbrs,  and  every  one  of  us,  infolidunii  and  which  ever  of  us  he 
*  may  choofe  in  vice  and  place  of  our  community,  and  our  faid  community  itfclf,  be- 
••  fore  any  court,  or  judge,  ecdefiaflical,  or  Iccular,  for  payment  of  the  aforefaid  fum, 

^  cither 
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This  bond  is  written  in  Latin,  as  grammatical  and  as  pure  as  the 
fubjcdt  could  poiEbly  admit  of,  and  the  tranflation  now  given  is  al- 
moft  literal ;  it  fully  juftifies  what  I  have  obferved,  refpe£ting  the 
revolution  of  the  ft yle  of  perfonal  writs,  which  took  place  in  the 
fourteenth  century,  upon  the  prevalence  of  the  Roman  law.  It  is  a 
bond  of  cautionry, — it  is  a  bond  by  a  community  j  and  1  may  ven- 
ture to  aiiirm,  .  that  there  is  not  a  claufe  ufed  in  any  one  of 
our.fimilar  obligations,  which  is  not  to  be  found  here,  exprefTed  in  a 
manner  which  f'eems  to  exclude  the  poffibility  of  equivocation ;  and 
that  all  the  bonds  of  cautionry,  and  all  the  bonds  by  communities, 
or  private  perfons,  which  are  now  known,  or  have  been  known  for 
centuries  pad,  feem  to  be  no  other  than  fkeletons,  carved  out  of  this 
gigantic  form. 

For 


either  in  whole  or  in  part ;  alfo  that  the  receipt  of  a  part  of  the  faid  debt,  from  any 
one. of  more  of  us,  either  in  judgment  or  without  the  fame,  (hall  in  no  (hape  prejudice 
the  faid  Eing  of  England,  or  prevent  him  from  demanding,  or  recovering  from  us, 
or  the  remainder  of  us,  at  his  own  pleafure,  both  principal  and  intereft,  in  filidum; 
promlfing  at  the  fame  time,  that  we  (hall  not  prove  payment  or  liberation  from  the 
(ame  debt,  in  any  other  manner,  than  by  produflion  of  thefe  prefent  letters  cot  or 
cancelled,  or  by  difcharge  paft  under  the  Great  Seal  of  England :  And  for  the  pay- 
ment aforefaid,  and  the  faithful  and  perfect  performance  of  the  premifes,  we  oblige 
us  and  each  one  of  us,  principally  and  infolidum^  in  name  and  vice  of  our  fore(aid  com- 
munity \  our  faid  eommunity  ttfclf,  and  all  our  own  proper  goods,  and  the  goods  of 
the  community  aforefaid,  pre(ent  and  to  come,  in  whatever  places  or  countries  the 
fame  are  (ituated  or  are  to  be  found  ;  renouncing  the  exception  of  rei  mnftc  geftacy 
(f.  f.  of  a  falfe  or  erroneous  recital;,  the  benefits  of  laefion,  reflitution,  and  circum- 
vention, the  aid  of  the  laws  canon  and  civil,  and  of  all  Aatutes,  confuetudes,  privi- 
leges, or  pretences,  whereby  this  general  renunciation  may  be  hurt  or  invalidated, 
together  with  ail  other  exceptions,  allegations,  or  defences,  which  can  be  objedled, 
or  opponed  againft  thefe  prelent  letters,  or  the  contents  thereof — In  faith  and  tefti- 
mony  of  all  which,  we  have  caufed  the  Seal  of  the  Community  to  be  appended  to 
thefe  prefents  \  at  the  Burgh  of  Dundee  aforefaid,  upon  the  20th  day  of  February 
1423  V 

*  RyMB'i  Fooden,  tdL  x.  p.  314* 
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Tor  example,  the  Englifli  were  not  fatisfied  with  taking  the  com- 
munity or  town  ot  Dundee  bound  for  the  debt,  but  they  take  each 
one  of  the  magiftrates,  and  their  heirs,  as  private  perfons,  conjunftly 
and  feverally,  princtpaliter  and  infolidum.  They  take  the  goods  of 
the  community,  real  and  perfonal,  future  and  to  come,  hypothe- 
cated for  the  fecurity  j  and  left,  a  payment  of  a  part  by  any  of  the 
individuals,  (hould  entitle  them  to  the  benefit  of  divifion  given  by 
the  civil  law,  the  folidity  of  the  obligation  is  anxioufiy  preferved  by 
a  particular  claufe  for  the  purpofe,  fo  that  each  perfon  ftands  bound 
until  the  laft  merk  be  paid.  The  execution  of  this  bond  is  a  formal 
aft  of  the  corporation  aflcmbled  in  the  town-  houfe  at  the  found  of 
the  bell ;  and  fuch  is  the  cafe  at  this  moment,  in  almoft  all  the 
boroughs  of  Scotland. 

As  thefe  formalities  were  neceflary,  and  as  the  obligants  were  in- 
trufted  with  the  performance  of  them,  they  are  made  to  renounce 
the  power  of  denying  the  res  gtjiae^  and  all  other  exceptions  of  the 
law,  canon  and  civil.  Our  predeceffors  the  Writers  mifplaced  this 
claufe  in  the  bond.  After  renouncing  the  exception  of  not- nume- 
rated money,  they  added  che  general  words,  *  and  all  other  objec- 
*  tions  or  exceptions  that  can  be  proponed  on  the  contrary  ;*  but 
this  applied  only  to  the  receipt  of  the  money,  whereas  by  the  old 
method  of  concluding  with  the  renouncing  claufe,  it  was  made 
to  apply  to  all  the  parts  of  the  obligement  preceding.  In  o« 
ther  deeds,  we  have  preferved  this  renounciation  in  its  pro- 
per place,  as  1  (hall  have  occafion  afterwards  to  notice.  This 
bond  was  executed  by  appending  the  f<^al  of  the  town,  which  is 
the  hand  of  the  artificial  body  politic ;  and  though  feals  have 
in  all  other  cafes  given  way  to  fubfcription,  they  ftill  remain  with 
the  borough,  and  in  many  cafes  are  applied  to  their  antient  ufe. 

This  old  cotporation  bond  will .  make  the  modern  one  eafy  of 
conception.  It  had  long  been  the  eftablifhed  cuftom  of  corpora-* 
tions  of  all  kinds,  either  to  declare  the  purpofe  for  which  money 
was  borrowed  in  the  deed  itfelf,  or  to  get  an  adl  of  the  body  paifed 

and 
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an<3  recorded,  to  authorife  the  ordinary  officers  to  procure  the  loan. 
Th  is  arofe  from  the  prefcription  of  the  Roman  law,  from  which  we 
haVc  our  ideas  of  the  univerjitas  or  corporation.     They  confidered 
the  political  body  as  a  kind  of  minor  under  curators,  whofe  admini- 
Urators  muft  fliew  every  thing  to  be  applied  to  the  real  advantage  of 
the  minor,  or  the  fociety.     This  caution  was  obfe.rvable  in  the  very 
antient  bond  brought  by  the  Italians  to  England  in  the  twelfth  cen- 
tury.    The  loan  was  made  to  a  convent,  and  the  members  declare,. 

*  That  it  was  applied  to  the  real  utility  and  advantage  of  their 

*  fociety.*  Now,  we  have  the  fame  declaration  in  the  form  of  a 
<x>rporation  bond,  given  us  by  St  Martin*;  the  words  are  :  *  Fore- 
^  afmeikle  as  A.  C.  his  majefties  mafter  flater  has  at  our  earned  re* 
^  queft  paid  and  delivered  to  us,  towards  the  furnilhing  and  provid- 
*  ing  of  our  new  mercat  place  in  the  Canongate,  in  timber  and: 
^  ilate,  vifibly  tending  to  the  perpetual  being  and  fubfiftence  of  our 
^  calling ;  all  and  haill,  the  fum  of/  &c.  This  (Iriking  refem- 
blance  between  two  deeds  executed  at  the  diftance  of  more  than  five- 
hundred  years,  demonftrates  that  both  have  been  didated  by  the* 

fame  law,  and  the  fame  principles. 

The  expreflion  of  the  purpofes  of  application  was  often  long,  and- 
appeared  not  pertinent  to  the  deeds  of  chird  parties ;  and,  therefore, 
as  I  mentioned  before,  feparate  ads  were  extracted  and  delivered  to 
the  lender,  in  order  to  prove  his  bonajides^  i.  e.  that  he  confidered 
himfelf  as  lending  for  the  good  of  the  fociety  ;  and  alfo  to  authorife 
the  ordinary  officers  to  grant  the  bond.     The  managers  of  corpora- 
tioQs  very  often  omitted  the  ufual  formalities,  efpecially  when  they 
had  any  private  or  fmifter  plan  to  carry  on.     The  bad  effedts  of  thit 
became  general  and  vifible,  efpecially  in  the  royal  boroughs,  in  fo 
much  that  an  ad  was  made  in  that  behalf,  in  the  ift  Parliament  of 
William  and  Mary,   1693,  ^«  ^^*     ^^^  penalties  of  this  ad  are  en-- 
drely  pointed  againft  the  magidrates,  who  ihall  negled  the  forma- 
lities ^ 

^Dallasi  p.  707;. 
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litlcs  thereby  prefcribed  to  them.  The  private  party  is  kept  entire- 
ly clear,  and  it  is  juft  and  right  that  it  ihould  be  fo.      >^ 

Since  the  date  of  this  ftatute,  however,  it  has  been  the  conftant 
pra<£lice  for  people  who  lend  money,  not  only  to  royal  boroughs, 
but  to  corporations  of  all  kinds,  to  demand  an  a£t  of  the  fo- 
ciety,  declaring  the  purpofe  or  intended  application  of  the  loan, 
and  authorifing  their  officers  to  grant  bond  for  it.  Independ- 
ent of  the  afl:  of  Parliament,  this  formality  never  (hould  be 
receded  from  ;  it  has  a  diftind  and  important  ufe»  As  each  bo- 
rough or  fociety  has  its  own  conftitution,  a  ftranger  may  be  uncer- 
tain of  the  number  or  quality  of  the  officers  who  are  entitled  to 
bind  it.  Now,  a  previous  z€t  by  the  whole  members  of  the  fociety, 
removes  all  difficulties  upon  thi&  head^  and  renders  the  execution  of 
the  bond  by  the  perfons  authorifed  equivalent  to  an  execution  by 
the  whole  members  of  the  fociety. 

The  next  queflion  goes  to  the  cS^Ct  of  this  fpecies  of  obligation. 
In  general,  then,  it  may  be  obferved,  that  bonds  by  magiftrates  or 
other  officers  of  bodies  policic,  bind  only  the  bodies  politic  them-* 
felves,  and  the  proper  eftate  and  effeds  belonging  to  it.  They  bind 
alfo  the  prefent  adminiftratora  peribnally,  during  the  fubfiHence  of 
their  office,  and  their  fucceffors  in  that  office ;  nay,  the  dili- 
gence againft  the  one  fet  of  magiftrates  or  officers,  may  be 
executed  againft:  their  fucceflbrs  without  renovation  ;  fo  the 
Lords  found  in  the  cafe  of  the  Laird  of  Drumlanrig  againft 
the  Baillies  of  Hawick,  15th  January  1624*  It  is  eligi- 
ble in  all  cafes  of  this  kind,  to  take  the  magiftrates  or  ad* 
miniftrators  bound,  not  only  as  reprefenting  their  community, 
but  perfonally  as  private  individuals.  The  cities  and  confiderable 
towns  of  the  country,  who  have  a  large  and  fufficient  common 
good,  never  fubmit  to  this,  excepting  in  particular  exigencies,  or 
when  they  borrow  from  the  public  banks*     The  lefler.  boroughs 

often 
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often  do  it,  and  no  donbt  where  double  fecurity  of  this  kind  can  be 
Iiadi  it  IS  a  defireable  circumftance  for  the  lender  ;  particular  atten- 
tion, however,  muft  be  paid  to  the  conception  of  the  bond  to  bring 
about  this  effed.     In  a  cafe  of  the  town  of  Culrofs,   the  queftion 
iwas,    if  the  creditor   in  the  bond  followed  the  public  faith  of  the 
town  in  accepting  this  fecurity  ;  or,  if  it  was   the   meaning  of  the 
parties  to  bind  the  fubfcribcrs  perfonally,  or  their  heirs,  feeing  it  ob- 
liged them  to  pay  it  conjunftly  and  feverally.     The  Lords  having 
read  the  bond,  found,  *  That  it  bore  to  be  for  the   town's  ufe,  and 

•  that  they  were  defigned  as  magiftrates,   and  obliged   themfclves 

*  and  fucceflbrs  in  office,  and  they  being  now  ftinSli  and  exaudo- 

*  rated,  they  found  it  only  obliged  the  town,  and  not  them. — Feb- 

•  ruary  1695,  Bowie  againft  Wilfon*/ 

In  a  late  cafe,  however,  of  the  magiftrates  of  Pittenweem,  more 
attention  was  paid  upon  the  part  of  the  creditor ;  the  money  was 
3cnt  by  Mr  George  Innes  of  the  Royal  Bank,  but  not  (fays  the  re- 
porter of  the   cafe)  till  after  *  the  proper  afts  of  council  were 
•  made  to  fubjeft  the  community  for  the  money  borrowed.'     The 
Ranters  of  the  bond  as  individuals^  and  their  fucceffors  in  office 
-^erc  both  charged.     The  former  contended,  that  they  ought  not  to 
\yt  bound  as  private  parties ;  and  the  latter  configned  a  difpofition  of 
^e  common  good^  and  contended,  that  the  efFe£t  of  the  charge  a- 
^ainft  them  could  go  no  farther,  than  to  compel  them  to  make  pay- 
ment out  of  the  funds  of  the  corporation,  as  to  which  they  were  al- 
ready difcharged   by  confignment  of  the  difpofition.     But  to  this 
reafoning  the  Lords  paid  no  regard  ;  they  found  the  letters  orderly 
proceeded.— July  20.  1752,  Cleland  againft  Magiftrates  of  Pitten- 
weem t. 

About  the  beginning  of  this  century,   the  citizens  of  Edinburgh 

were  very  fond  of  lending  their  money  to  fubaltern  corporations  of 

tradefmen,  in  preference  to  private  people.     Several  of  them  abufed 

Vol.  L  M  their 
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ihelr  credit ;  failed  for  large  fums  of  money ;  and  ruined  their  credi- 
tors. Since  that  time,  few  of  the  cotporations  have  been  trufted, 
unlefs  the  officers  and  members  bound  themfelves  as  individuals. 

In  Royal  boroughs,  bonds  for  borrowed  money  are  generally 
granted  by  the  provoft,  where  there  is  fuch  an  officer,  baillies,  dean 
of  guild,  &c.  treafurer,  and  town-council,  or  fuch  a  number  of  the 
latter  as  are  authorifed  by  an  a6l  of  the  whole.  The  bond  recites 
the  previous  a£t  of  council,  and  then  the  feveral  obligants  under 
their  leipedive  defipnations,  as  leprefenting  the  whole  body  and 
community  of  the  borough,  bind  and  oblige  themfelves  and  their 
fucctdcr?  in  office  to  repay,  the  money.  In  corporations,  the  ordir* 
nary  ofliccrs  are  the  deacons,  the  box-mafter,  and  quarter- mafters  j 
and  bonds  are  granted  by  them,  and  as  many  of  the  members  as  are 
agreed  upon.  The  bond  by  thefe  petty  bodies,  in  analogy  to  the 
adl  1693,  lecites  a  previous  adl  of  the  fociety.  The  receipt  is 
granted  for  the  ufe  and  behoof  of  it ;  and  the  obligants  bind  them- 
feivvs,  and  their  fucceffors  in  oflSce,  and  the  remanent  members  of 
the  corporation,  for  the  payment. 

When  the  individuals  of  thefe  focieties  are  taken  feparately 
bound,  it  niuft  be  done  in  diflindt  and  unequivocal  words,  fuch  as 
ihefe  :   *  As  alfo,  we  the  faid  A,  B,  C,  D,  &c.  bind  and  oblige  our- 

*  felves  as  individuals,  in  our  private  .capacities,  conjundtly  and  fe- 

*  verally,   and  our  refpeflive  heirs,  executors,    and  fucceffors,    to, 

*  make  payment,'  &c. 

When  corporations  lend  money,  the  bonds  are  taken  payable  to- 
^  the  treafurer  of  the  town,  or  to  the  box-mafter  of  the  fociety,  and 

*  to  their  fucceffors  in  office,  for  the  ufe  and  behoof  of  the  commii- 

*  nity.'  If,  in  either  cafe,  it  is  neceffary  to  know  the  number  and 
power  of  the  officers  of  thefe  bodies,  the  befl  method  is  to  procure 
from  the  clerk>  an  extradl  of  their  laft  eledion,  from  which  every 
article  of  information  can  be  got.  In  lending  money  to  public 
trading  companies,  we  muft  be  ruled  by  the  patents  or  adfi  of  Par- . 
liAment  by  which  they  were  confliiuted,  and  in  private  copartner- 

fliipstx 
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fliips  by  their  contrafts.  I  have  lately  feen  inftances  of  partners 
fubfcribing  obligements  by  the  firm  of  their  company.  This  is  a 
novel,  and  not  a  commendable  pradlice.  A  number  of  difficulties 
might  be  fuggefted,  which  would  attend  a  deed  of  that  kind,  when 
made  the  foundation  of  legal  diligence.  The  pradice  is  purely 
mercantile,  and  ought  to  be  confined  to  bills.  In  bonds,  and  fo- 
lemn  deeds,  it  is  the  bufinefs  of  the  writer  to  defign  each  one  of  the 
partners  as  an  individual.  To  declare  that  they  are  partners  in 
company,   under  the  firm  and  title  in  which  they  go,  to  bind  them 

for  that  company,  and  for  themfelves,  conjundly  and  feverally  j 
and  to  make  each  of  them  fubfcribe  in  his  ufual  manner. 
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NO  circumftance  diftinguifhes  the  jurifprudenct  of  Scotland 
from  the  other  European  nations  more,  than  their  early  in* 
vention  of  public  regiflers,  and  the  perfed^ion  to  which  the  ufe  of 
them  has  at  laft  been  carried;  all  our  writers  on  the  law  have  plumed 
themfelves  upon  this  circumftance,  and  recommended  the  improvement 
to  their  neighbours  :  *  Some  inventions  (fays  Sir  George  M^Kenzie) 
^  flourilh  more  in  one  country  than  another,   nature  allowing  no 

*  univerfal  excellency  ;  and  God  deiigning  to  gratify  every  country 
^  he  hath  created  ;  fo  Scotland  hath  above  all  other  nations,  by  a 
^  ferious  and  long  experience,  obviated  all  fraud  by  their  public  re- 

*  gifters.'  I  quote  this  from  a  paper  written  by  Sir  George,  in  an- 
fwer  to  a  difcourfe  publiflied  in  England  againd  the  introduction  of 
regifters  into  that  country  *.  The  author  of  this  pamphlet,  con* 
temptuoufly  derives  the  regiftration  of  our  moveable  bonds  from 
the  Italian  brokers  of  the  twelfth  century.  Thefe  ufurers,  it  fecms, 
kept  a  kind  of  regifter  of  their  loans,  and  the  circumftances  of  the 
people  with  whom  they  dealt,  as  a  diredory  to  their  brethren  and 
fucceflbrs  in  the  art  of  impofition.  Other  Englifli  writers  imagined,, 
that  the  idea  was  derived  to  us  from  a  fimilar  praftice  in  the  Apof- 
tolic  Chamber,  in  the  reign  of  Henry  III.  j  and  others  from  a  ge- 
neral regifter  adually  eftabliflied  by  Richard  I.  appointing  entries 
to  be  made  of  all  mortgages  given  to  Jews.  Here  the  invention 
appears  to  have  been  put  in  adual  pradice ;  and  it  is  matter  of  great 

furprife^ 
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furpnfe,  that  regifters  were  not  thenceforth  eftabliflied  in  England. 
Sir  George  M*Kenzie  is  very  much  offended,  that  the  inftitution, 
which  he  thinks  has  been  beftowed  by  a  favourable  Providence 
upon  Scotland,  (hould  be  made  to  flow  from  fuch  corrupt  fources. 
He  is  willing  to  derive  his  favourite  cuftom  from  any  origin  but 
thofe  pointed  at  by  his  antagonifls,  and  the  moft  honourable  he 
could  find  was  that  of  the  Roman  law.  With  refpedl  to  the  regiftra- 
tion  of  perfonal  deeds  in  Scotland,  our  worthy  countryman  and 
his  opponents  are  equally  in  the  wrong.  From  a  fuperficial  view 
of  the  fubjed,  they  agree  in  confounding  two  things  entirely  differ- 
ent in  their  origin, — in  their  intendment, — and  in  their  nature ;  for 
no  other  reafon  than  becaufe  time  and  praftice  brought  thefe  things  at 
laft  to  a  refemblance,  and  applied  the  common  term  of  regiftration  to 
both.  There  never  was  a  regifter  of  moveable  bonds,  or  other  per- 
fonal obligatory  deeds,  deliberately  contrived  or  eftabliflied  in  Scot- 
land, either  for  prefervation  or  publication  to  the  world.  The 
deeds  went  to  the  record  of  our  courts,  as  the  foundation  of  regular 
decrees,  in  the  fame  manner  as  they  do  in  England,  and  all  other 
countries  in  Europe.  Thefe  decrees,  by  means,  of  the  mandates 
of  confent,  or  regiftration,  turned  at  laft  into  a  mere  form  or 
fid^ion  of  the  law.  And,  in  proportion  as  the  decree  turned  fidi- 
tious,  the  bufinefs  aflumed  the  new  form  of  a  regifter,  an  effedt  ne- 
ver intended  or  forefeen  by  our  remote  anceftors.  This  matter,  of 
confequence,  is  totally  diftin£t  from  the  regifters,  which  are  peculiar 
to  our  country,  contrived  for  the  purpofe,  and  eftabliflied  by  ads  of 
Parliament ;  fuch  as  thofe  of  reverfions,  feifins,  inhibitions,  &c.  All 
thefe  took  effed  at  once,  and  were  diredly  intended  for  the  purpofes  of 
prefervation  and  publication.  The  other  kind  changed  by  very  flow 
degrees  ;  and  did  not  aflame  its  prefent  fliape,  but  by  force  of  pro- 
greflive  laws,  made  in  the  courfe  of  ages.  Sir  George  M*Kenzie, 
therefore,  had  he  confidered  the  fubjed,  would  have  had  a  fliort 
and  decifive  anfwer  to  make  to  his  iinglifli  opponents  ;  who,  in  at- 
tacking him  upon  the  fubjed  of  our  regiftration  of  perfonarl  bonds, 

only 
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only  betrayed  their  ignorance  of  the  laws  and  forms  of  their  own 
country. 

It  was  a  part  of  the  Saxon  polity,  to  have  their  civil  bufinefs  exe- 
cuted  in  the  countv  courts.  Thefe  courts  had  the  advantage  of 
being  both  civil  and  fpiritual;  the  fherifF  and  the  bifhop  a£ted  as 
judges,  and  the  inferior  clergy  as  clerks.  When  any  tranfadion 
was  to  be  done  between  private  parties,  they  repaired  to  the  court, 
where  it  was  executed  in  prefence  of  the  judge  ;  and  a  memorial  or 
account  of  ihe  particulars  was  entered  in  the  cartulary  of  the  mo- 
naftery  next  adjacent.  Matters  of  confequence  between  great  men 
were  fometimes  written  in  the  blank  leaves  of  church  Bibles  :  and 
held  to  be  the  moft  authentic  and  unexceptionable  of  records. 
This  mode  of  executing  private  bufinefs,  before  unexceptionable 
witnefles,  was  admirable  both  for  its  fimplicity  and  efFedl.  It  ex- 
cluded all  difputes  between  the  parties  concerned,  by  eftablifhing 
the  matter  of  fa<9:  to  a  degree  incapable  of  contradidion.  In  doing 
this,  the  civil  and  ecclefiaftical  powers  aided  one  another.  In  mat- 
ters of  religion,  the  bifhop,  or  his  commiffary,  was  judge,  and  the 
fherifF  his  affiftant.  If  the  delinquent  difregarded  the  cenfures  of 
the  church,  the  fheriflf  enforced  the  fentence  by  imprifonment.. 
In  temporal  offences,  the  fheriflf  was  the  judge,  and  the  bifhop 
gave  him  advice,  and  enforced  the  fentence  by  ecclefiaflical  cen- 
fures. 

The  Norman  conqueft  ruined  in  a  great  meafure  the  Saxon  confli- 
tution,  and  forced  the  feudal  law  upon  the  nation.  William  and 
his  fons,  though  fworn  to  obferve  the  Saxon  laws,  did  all  in  their 
power  to  extirpate  every  trace  of  them.  They  introduced  the  Nor- 
man  language,  and  Norman  forms  of  procedure,  into  the  courts, — 
they  deilroycd  the  union  of  the  fccular  and  ecclefiaflical  jurifdic- 
tions,  which  had  prefer ved  the  peace  of  the  country,  and  the  inde- 
pendence of  individuals.  A  number. of  the  Saxon  forms  and  fo- 
lemnities,   however,   either  furvived  the  Norman  violence,  or  were 

afterwards 
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afterwards  reflored  :  fuch  as  fines,  recoveries,  &c.  which  were  no 
other  than  the  agreements  of  private  parties,  executed  in  the  face  of 
a  coijrt,  and  entered  upon  the  record.  The  general,  maxim  too,  re- 
■  Ijpcding  the  efFed  of  fuch  trinfadions  by  record -remained,  and  re- 
mains to  this  day.  It  is  a  fettled  rule,  fays  Judge  Black - 
flone,    *    That    nothing   fliall    be    averred   againft    a    record,    nor 

*  fliall  any  plea,    or  even   proof,    be  admitted   to    the    contrary ; 

*  and,    if  the  exiftence  of  a   record  be  denied,   it  fliall  be  tried 
^  by   nothing  but   itfelf,    i.  e.   upon   the  bare  infpcdion,   whether 

*  there  be  any  fuch  record  or  not  j  elfe  there  would  be  no  end  of 

*  difpuies  */ 

In  the  fpirit  of  thefe  maxims,  lineally  derived  from  the  Saxon 
conftitution,  Edwaid  I.  the  Juftinian  of  England,  obtained  the  Sta- 
tute Merchant,  which  provides :  *  That  in  every  city,  or  great  town, 
'  there  fliould  be  kept  a  recognifance  of  debts  due  to  merchants  ; 
'  and  that,  in  cafe  payment  was  not  made,  upon  complaint  of  the 
••  merchant!  and  infpedion  of  the  record,  his  body  might  be  im- 

*  prifoned,   and  his  eftate  delivered  into  the  pofleflion  of  the  mer- 

*  chantv  according  to  a  reafonable  e?^tent  or  valuatioa,'     After  this, 
feveral  other  ads   pafled,   eftablifliing  recognifances  in  favour  of 
different  ranks  of  creditors,  who  were  all,  in  virtue  of  this  ftatute,. 
entitled  to  certain  privileges  and  benefits. 

As  it  behoved  the  parlies  in  every  cafe  \q  appear  perfonaily,  in 
order  to  make  the  acknowledgement ;  and,  as  the  force  of  the  deed, 
lay  upon  its  being  made  a  matter  of  record,  the  advantages  of  the 
ftatutory  recognifance  were,  by  an  obvious  and  eafy  device,  extend- 
ed  to  common  bonds.  The  original  and  real  folemnities  of  court 
are,  in  this  bufinefs,  kept  up.  An  adion  muft  be  brought  by  the 
plaintiff;  and,  left  that  fliould  go  for  default,  there  muft  be  an  appear- 
ance of  an  attorney  for  the  other  party,  who  is  not  only  to  ftate  no 
defence,  but  to  confefs  the  debt,  in  order  that  judgment  may  go  out 

againft: 
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againft  the  defender.  By  this  means,  however,  the  diredion  of  the 
bufinefs  is  entirely  committed  to  the  creditor,  who  enters  up  the 
bond,  as  it  is  termed,  for  the  fame  reafons  as  we  regifter  ours;  but 
the  effed  is  very  different :  *  Lands  (fays  the  new  abridgement  of 
the  Englifli  law)  are  bound  from  the  time  of  the  judgment;  fo 
that  execution  may  be  of  thefe,  though  the  party  aliens  bona  fide 
before  execution  is  fued  out.  So  of  ftatutes,  merchant,  ftaple,  and 
recognifances,  which  alfo  bind  the  lands,  from  the  time  of  enter- 
ing into  them.'  From  thefe  forms  of  the  law  of  England,  it  is 
Lord  Karnes's  opinion,  that  our  mode  of  regiftration  arofe.  *  A 
deed  (fays  his  Lordfhip)  has  fprung  from  the  recognifance  which 
requires  peculiar  attention/  In  England,  it  is  termed  a  bond  ia 
judgment,  and  with  us  a  bond  regifterable.  *  With  refpeS  to 
the  evidence  of  Englifli  bonds  in  judgment,  vcontinues  his 
Lordlhip)  and  Scottifti  bonds  having  a  claufe  of  regiftratioti, 
there  appears  no  difference  ;  they  bear  full  faith,  and,  without 
any  extraneous  evidence,  are  a  fufficient  foundation  for  execii- 
tion  *- 

Although  our  claufe  of  regiftration  bears  a  ftriking  analogy  to 
the  warrant  for  confeffing  judgment  in  England,  and  though  there 
are  words  in  St  Martin's  bond,  which  feem  to  fupport  Lord  Karnes's 
idea  of  the  one  being  borrowed  from  the  other  ;  I  mean  the  claufe 
which  mentions  the  penalty  being  incurred  upon  regiftration  on  the 
debtor's  default ;  yet,  from  a  clofe  comparifon  of  the  progrefs  of  the 
law  of  both  countries,  I  remain  perfedly  fatisfied,  that  our  man-- 
dates  for  regiftration  are  of  higher  antiquity  than  their  warrants  to 
confefs  judgment,  as  fome  of  our  regifters,  properly  fo  termed,  are 
much  older  than  any  of  the  kind  in  England  ;  and  it  is  not  at  all 
improbable,  that  the  pra6tice  in  both  countries  arofe  from  the  fame 
fource. 

I  beg 
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1  1)cg  leave  here  to  obferve  a  circumftance,  which,  upon  in- 
'iquiry,  will   be  found  to   be  literally  true.  — It   is,  That  however 
the  ftyles  and  forms  t)f  the  EngliQi  common  law  writs  may  be 
^ound  to  vary  from  ours,  after  the  middle  of  the  fifteenth  century 
downwards,  yet  the  public  deeds  of  their  notaries,  their  forms  in 
chancery,  and  their  ecclefiaftical  writings,  without  exception,  differ 
almoft  in  nothing  from  thofe  either  of  Scotland,  or  of  France.    The 
reafon  was,   that  after  the  feparation  of  the  ecclefiaftical  and  laic 
jurifdidiions,   each  of  thefe  adopted  different  laws,  and  different 
forma.     -The  former  adopted  the  Roman  law,  and  the  ecclefiafticat 
*forms»  which  had  fprcad  from  Rome,   all  over  Europe,  while  the 
courts  of  common  law,  jealous  of  their  rights,  adhered  to  the  an* 
'tient  maixims  of  the  nation ,  and  to  the  literal  forms  of  their  muni- 
cipal jurifprudence.   The  civilians  (Iruggled  to  eftablilh  their  fyftem, 
and  the  others  held  them  off  with  determined  firmnefs.     In  all  (late 
affairs  and  public  deeds,  however,    the  forms  of  the  civilians  pre- 
vaikd,  and  that  from  a  reafon  of  nec^flity.     None  other  would 
have  been  intelligible ;  and  hence  it  was,  that  the  antient  bonds 
xelative  to  the  ranfom  df  James   L    are  compofed   in   the   Ian*- 
guage   and   the  forms  of.  the  civil  law,  without  a  perceptible  rela- 
tion to  the   common  law  of  England.     This  Roman  ftyle  in  the 
matters  of  treaties,  contrads,   inftruments,  &c.  became,  after  the 
thirteenth  century,  fo  univerfal  over  all  Europe,  and  the  ftyles  and 
forms  of  all  churchmen  became  fo  uniform,  that  there  is  no  mark 
in  the  order,  or  folemnities,  by  which  we  can  diftinguifli  a  Spanifh 
public  inftrumentfrom  a  t*rench  one,  or  a  French  one  from  a  Scot- 
ti(h  or  Engli(h,    The  very  attcft  or  docquet  of  the  notaries,  the  *  Et 
•  ego  vero,*  &c.  was  ufed  in  the  identical  words  in  every  kingdom 
of  Europe,  juft  as  exa^  as  it  is  now  among  ourfelves.     At  the  arri- 
val of  James  I.  in  Scotland,  a  great  part  of  our  antient  laws  and 
forms  remained  ;  but,  by  the  influence  and  prejudices  of  the  eccle* 
iiafticS)  who  ruled  both  church  and  ftate,  they  gave  way  by  degrees 
to  the  civil  law,*— to  foreign  feudalifm, — and  the  forms  of  the  conti- 
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nent.  The  inftituiion  of  the  College  of  Juftice  by  James  V,  com- 
pleted the  revolution.  This  general  obfervation  kept  in  remems*- 
brance,  will  explain  a  number  of  circumftances  in  our  progrefi 
through  the  unexplored  periods  of  the  hiftory  of  our  law. 

It  was  mentioned,  that,  according  to  the  antient  Saxon  conftitution^ 
the  bifhop  and  the  (herifF  aided  one  another  in  the  adminiftraiion  of 
juftice ;  but,  after  the  feparation  of  the  ecclefiaftical  and  fecular  jurit 
didions,  a  competition  took  place  between  them,  for  the  bufincfs  of 
the  nation  ;  in  which  the  churchmen  prevailed  almoft  every  where^ 
excepting  in  England,  where  the  courts  of  common  law  ftood  cut 
againft  them.  In  cafes  where  the  clergy  could  not  direftly  claim 
the  cognifance  of  a  point,  they  prevailed  with  Ae  parties  to  fubmit 
the  matter  to  their  determination  j  and  we  are  informed  by  the 
learned  Benedictines,  the  authors  of  the  late  admirable  work  upon 
aniient  diplomas,   that  thefe  references-  were  almofl:  the  only  me* 

4  

thods  of  terminating  difputes  in  Fratrce,  before  the  ftudy  of  the  Ro« 
man  law  became  univerfah  Lord  Kames's  conjedure,  therefore,  Ts 
hiftorically  true  :  *  That  in  difficult  or  intricate  cafes,  it  was  an  early 

*  pradice  for  judges  to  interpofe,  by  preffing  a  tranfadion  between 

*  the  parties  :  Of  which  (continues  his  Lordfliip)  we  have  fome  in* 
^  ftances  in  the  Court  of  Seffibn,  not  far  back.  This  pradice 
^  brought  about  many  agreements  between  Ihigants,  which  were  al- 

*  ways  recorded  in  the  court  where  the  procefs  depended;     The  re*- 

*  cord  was  complete  evidence  of  the  fad,  and,  if  either  party  broke 
*^  the   concord   or   agreement,    a    decree    went    out   againft  him 

*  without  other  proof*/  But  there  was  another  and  ftill  more  ef- 
fedual  method,  by  which  the  ecclefiaftical  courts  monopoltfed  the 
national  bufmefs ;  notaries,  in  all  their  obligations  and  contrads,  ci- 
ther iaferted  a  folemn  oath  of  performance  by  the  party,  or  made 
them  (wear  to  do  fo,  and  look  a  feparate  inftrument  upon  the  oath; 
This  brought  the  matter  diredly  under  the  ecclefiaftical  jurifdie- 

tion  I 
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twnj  ibr,  upon  breach  df  the  coniradt,  the  party  applied  to  the 
church  courts,  who  excommunicated  the  <iebtor,  and  held  him  i% 
tintil  he  paid  or  performed.  At  lad  the  debtors  were  made  to  con«* 
ient  to  their  own  etscommunication,  in  the  fame  manner  as  they  d^ 
at  this  moment,  that  letters  of  horning  may  pafs  againft  them.  Pri^ 
Tate  people  fubmitted  themlelves  in  this  manner  to  the  biihops  of 
the  diocefes,  or  any  others  agreed  uponrj  princes  and  great  men  to 
the  Pope.  The  forms  of  thefe  deeds  of  confent  are  exceedingly 
curious,  and  bave^  without  a  doubts  led  the  way  to  our  claufes  of 
-regiftration.  There  is  one  of  them  publiftxed  by  the  ingeniou« 
Monfieur  Le  Moin,  ajnong  the  other  formulas  in  his  Diplomatique 
PradtiquQ  :  It  is  a  ta^k; granted. by  the  Officiality  of  Toul,  of  a  farm 
in  July  1439;  ihe' tenants  (wear  to  pay  the  rent;,  and  grant  a  hypo- 
thec upon  their  whple  property  in  fecurity.  They  renounce  the 
exceptions  of  the  civil  law^  and  the  deed  concludes  with  the  follow- 
ing claufe :  '  Infuper  di^i  debitores,  quod  nos  ipfos  per  defedum 
'  didae  -folutionis,  per  excomouinicationis  fententiam,  compellere 
^  faciamus,  (1  neceiTe  fuerit^  fe  et  fua,  quoniam  ad  lioc  jurifdidioni 
^  et  compul^ioni  ciu-iae  noftrae.fupppnentes,  ubicumque  fe  duxerunt, 
* .  transferendum ;  et  hoc  medio  tempore  per  canonicam  monitio- 
^  nem  contra  exciurrenii ;  qui  quidem  debitores  de  eorum  confenfu 
^  moniti  fuerunt'vivae  vocis  oraculo  per  di(^um  notarium  de  diftp 
\  debitOy  prout  in  terminis  e(l  divifum  perfolvendum,  quod  nifi  fa- 

*  Cerent,  yoluerutit,  quod  .  pro  quolibet  termino  fententiam  excomr 
^  municatlonis  Incurrere  abfque  alia  monitione  fibi  in  pofterum  ab 
^  hoc  facienda.  Quare  vobis,  qui  fuper  hoc  a  latore  praefentium 
'^  fiieritis  requifiti,.  praeciplendo  mandamus,  quatenus  au(^oritate 
^  ndftra   didlis    terminis   praelibatis    aut    uno   eorum,    ipfos   quos 

*  nos  ex  tunc  in  his  (criptis  excommunicamus  excommunicatos, 
^  piiblice  nuncielis,  ufque  ad  fatisfadionem  praemiflbrum  condig- 


^  nam  *? 
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I  (Jo  GCaufe  of  Regxfirati^ 

The  fame  precift  and  terrible  mode  of  procedure  was  unlref^ 
fal  in  Scotland,  The  claufe  and  precept  were  the  warratitft^ 
of  the  letters  of  excommunication;  we  term  them  letters  of 
eurfing,  which,  in  Scotland,  were  almoft  the  only  compulfitors  for 

nges. 

Princes,  as  I  juft  mentioned,  fubmitted  themfelves  to  the  Pbpet 
We  may  remember  the  claufe  in  James  LV  bond>  which  1  remark- 
ed might  be  termed  the  claufe  of  rcgift ration  of  the  times :  *  And 

•  we  hereby  fubmii  and  fubjefl:  ourfelves,   our  heirs,  and  fucceflbrs, 

•  to  the  coercions,  forms,  ftatutesj  compulfions,  and  confuetudes  of 

•  the  chamber  of  our  Lord  the  Pope,  his  auditors,  vice-auditors,  or 

•  other  courts,  ecclefiafticai  or  fecular,  in  which  thefe  prefent  obIiga«» 

•  tory  lettersj  or  true  or  authentic  tranfumpts  thereof,  may  be  produ« 

•  ced,'  &c.  Lewis  XII.  of  France, becamelndebted  to  that  royal  money 
broker  Henry  VII;  of  England,  in  the  large  fum  of  74,000  crowns^ 

m 

Lewis  not  only  granted  a  complete  and  formal  bond,  upon  the  4th: 
of  July  1498,  binding,  himfelf  by  every  tie  divine  and  human,» 
but  Henry  further  obliged  him  to  procure,  at  his  own  expence,  a^ 
bull  of  excommunication  from  the  Pope,  in  order  to  infure  and  ia*^ 
force  the  payment.  The  bull  of  excommunication  was  accordingly 
procured  and  delivered  ;  it  is  publifhed  m  Mr  Rymer's  invaluable 
colledion. 

Thefe  were  the  claufes  of  regiftration,  knowii  among  our  ancef^ 
tors,  and  fuch  were  the  executorials  which  iflued  upon  them.  Our 
letters  of  horning  are  innocent  weapons  in  comparifon  with  bulls  of: 
excommunication,  or  letters  of  curfing  ;  and  yet  we  fliould  deem  it 
an  unpardonable  aft  of  oppreffion,  to  oblige  a  debtor  to  raife  and  der 
Hver  diligence  againft  himfelf  j  but  there  was  a  reafon  for  this;  let- 
ters  of  curfing  could  be  iflued  before  the  term  of  payment,  becaule 
they  were  conditional,  and  direfied  againft  the  foul  and  confcienoe. 
Unlefs,  therefore,  a  real  failure  or  breach  ox  oath  took  place,  the 
parties  could  not  be  curfed  by  tlie  letters. 

Of 
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©fold,  there  was  no  execution  againft  the  perfon  for  payment  of 
debt ;  the  only  method  of  obtaining  that  advantage  againft  the 
debtor,  was  to  make  him  conform  to  the  folemnities  I  have  men* 
tioned,  i,  e.  to  fubmit  to  the  dired  jurifdidion  of  the  church  courts, 
and  to  confent  to  his  own  excommunication.  If  the  letters  of  cuf- 
fing were  accordingly  iflued  againft  him,  and  he  continued  forty 
days  without  giving  obedience,  or,  as  the  churchmen  faid,  obftinate 
and  unrepentant,  then  letters  of  caption  were  iflued,  againft  him  at 
the  King's  inftance,  not  upon  account  of  his  failure  in  payment  or 
performance  of  his  contradt,  but  for  his  wicked  and  horrible  con- 
tempt of  the  cenfures  of  the  Church* 

We  have  an  early  a€t  of  Parliament  in  behalf  of  this  matter,  viK 
a  12.  of- the  6th  Parliament  of  James  II.  Sir  George  M*Kenztc 
has  taken  no  notice  of  this  a£t,  though  extremely  interefting  to  the 
hiftory  of  our  law.  The  letters  of  curfing,  and  the  caption,  are  by 
the  slQ,  called  the  old  law;  and  the  improvement  thereby  intro- 
duced, is,  that,  in  cafe  the  unhappy  debtor  withdraws  his  perfon, , 
bis  lands  are  to  be  fubje£t  to  execution.. 

Whatever  wa&  produced  in  an  a£tion  to  found  a  demand  againft^ 
any  party,  was  with  us,  as  among  the  Romans,  and  our  neighbours 
the  Englifh,  entered  upon  the  record,  there  to  remain  infuturam  rei 
nemofiam.  The  fentence  figncd  by  the  judge  remained,  and  a  copy 
or  extra£t  was  attefted  by  the  clerk,  and  delivered  to  the  party  in 
whofe  favour  the  judgment  happened  to  be  given.  Upon  this  head 
Balfour  has  preferved  a  very  fpecial  authority  :  *  All  fentences  and. 
^^roUments  of  court,  given  by  only  flieriff,  ftewart,  baillie,  provoft, 
■*  or  any  other  judge  within  this  realmy  aucht  and  fouUl  be  infert  in 

•  the  court   buik,  extrafted    tnrth- thereof,   and   fubfcribed  be  the 

•  clerk  of  court ;  uthervi^ays,  albeit  the  fame  be  fubfcribed  be  the 
•judge,  it  is  of  naue  avail,  and  makes  na  faith  in  judgment,  or 
^'outwith  the  fame.     Aprile  \S2Sy  Thomas  Spcttifwood  agj^inft  Da-i 

•  vid  Spottifwood,' 

When. 
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When  parties,  In  their  contrafts,  confented  to  execution  atgiunft 
themfclvcs,  by  letters  of  curfing,  the  fentence  of  the  bifhop  or  his 
official  contained  a  preamble  reciting  the  procedure  and  production ; 
then  followed  an  exadl  copy  of  the  deed  ;  and,  laft  of  alU  the  fen- 
tence of  curfing,  and  warrant  for  the  letters.  The  Pope*s  bulls  of 
.excommunication  did  the  fame.  The  notaries  in  the  civil  inferior 
courts,  and  the  judges  in  our  fupreme  one,  were  almoft  all  eccle- 
fiaftics.  They  knew  no  other  form,  and  they  conftantly  adhered  to 
it ;  of  this  we  (hall  afterwards  meet  with  many  inftances. 

At  this  period  (I  mean  during  the  reign  of  the  five  Jamefes)  our 
law  regarding  the  effeds  of  decreets,  was  quite  different  from  what 
it  is  now.  Debts  did  not  rank  upon  the  property  of  the  debtors, 
according  to  priotity  of  diligence,  as  came  afterwards  to  be  the  cafe  j 
the  antient  maxim^  which,  as  you  have  heard,  continued  to  be  the 
law  of  England  at  this  moment,  then  remained.  The  eftate  of  the 
debtor  flood  bound  by  the  judgment  of  court,  and  not  by  the  exe- 
cution following  upon  it.  Here  is  direcf^  evidence  upon  a  point, 
one  of  the  moft  material  in  the  progrefs  of  our  jurifprudence,  which 
now  feiems  to  be  totally  forgotten  :  *  Divers  and  fundrie  decreets 
(fays  Balfour)  beand  obtenit  by  divers  and  fundry  perfounes  a- 
gainfl  ony  man,  gif  the  obtainaris  thairof  caufe  arreft  his  maillis, 
fermis,  and  duties  in  his  tenants  hands,  for  payment  to  be  made 
to  them  thairof,  the  tenants  aucht  and  fould  pay  firft  to  him  quha 
obtenit  the  firft  decreet,  and  he  beand  fully  and  completely  payit, 
they  fould  make  payment  to  him  quha  obtenit  the  fecund  decrete; 
and  he  beand  completely  payit^  they  fould  confequentlie  pay  the 
reft  of  the  creditors  quha  obtained  decreets,  and  caufed  arreft- 
mentis  to  be  maid,  after  the  ordour  and  priority  of  time  in  ob- 
taining of  their  decreets.  5th  Junii  1538,  Earl  of  Crawfurd*6 
tenants  contra  James  Rolloch  *.' 

The 


f  Balfour,  p.  391. 
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The  form  pf  the   mandate,    which  in  England  produced  the 
Warrant   to   confefs,    and,    in   Scotland,    the   claufe   of   rcgiftra^ 
tion,   I.  e.   the   procuratory  to    confent  that  a   decree   may   im*- 
mediately  be  given  againft  the  party,  is  evidently  borrowed  from 
the  pradice  in  the  Apoftolic  Chamber.     Our  clergy  were   per- 
petually   foliciting    benefices,     and    tranfading    budnefs    at    the 
Court  of  Rome.     When  any  change,   refignation,   or  other  a£b 
was  to  be   done  by  one   man   in   favour   of  another,    the  for- 
mer  granted    a   procuration    to    refign    to    an    agent    at    Rome.* 
This  agent  appeared  in  the  chancery,   and  performed  the  bufinefs^ 
for  which  he  was  appointed ;  as  it  was  generally  to  confent  to  fome- 
thing  in  name  of  his  conftituent,  the  principal  procuratory,  and  the 
zOi  remained  in  the  chancery,  and  the  confent  was  noted  on  the 
back  of  the  new  letter^^  ox  other  grants  in  thefe  terms  v  *  DiiJu^t  A^ 
^.per  illuftrem  virum  D.  procurat^remjkum  liter  arum  expeditioni  con^ 
^  fcnfit^    This  is  not  only  the  exad  torm,  but  the  language  of  our 
regiftrations, — confcnting  to  the  expeding  of  the  letters ;  and  it  ift- 
certain,  that, during  the  period  when  this  form  was  common  at  Rome^ 
the  mandate  or  procuratory  of  confent,  was  equally  common  in^  all 
the  courts  of  Scotland,  both  ecclefiaftical  and  fecuiar. 

The  fcandalous  abufe  of  the  procefe  of  exconununication,  and^ 
the  trifling  purpofes  to  which  it  had  been  applied,  contributed  not  a- 
little  to  throw  an  odiufn  upon  the  old  religion,  at  the  dawn  of  the 
Reformation.  Im  place  of  curing  the  radical  evil,  and  giving  dig- 
nity to  the  cenfures  of  the  church,  by  referving  them  for  the  pro- 
per objedls,  the  prelates  thought  only  of  increafing  the  feverity  of 
the  procefs  of  excommunication,  and  giving  it  a  double  effed  upon 
the  civil  bufinefs  of  the  nation,  with  which  it  had  not  the  leaft. 
natural  connexion.  This  miftaken  policy  produced  the  zQc  of 
Parliament  6th  James  V.  c.  9.  the  violence  of  which  was  totally  ua»* 
ftiited  to  the  times,  and  haftened  the  downfal  of  the  fyflem  it  was< 
intended  to  fupport*. 

This 
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This  monfter  of  a  ftatute  holds  out  to  creditors  all  the  terreiTS, 
divine  and  human,  againfl  their  tniferable  debtors^  upon  condition 
that  they  will  apply  to  the  church,  in  preference  to  the  fecular 
judge.  They  are  to  have  the  old  caption  againft  the  perfon  ;  they 
are  to  have  letters  for  poinding  their  moveables,  and  apprifing  their 
heritage ;  and,  laftly,  they  are  to  have  letters  of  four  forms,  to  make 
the  debtor  a  rebel  to  the  King,  as  well  as  to  God,  in  cafe  the  obli- 
gation was  to  perform  any  thing;  for,  at  that  period,  letters  of 
horning  could  not  be  iflfued  for  liquid  debts.  Another  aA  ia 
the  fame  fpirit  pafTed  in  the  4th  Parliament  of  Queen  IVlary, 
c.  7.  which  forfeited  the  moveables  of  the  party,  who  pre- 
fumed  to  remain  under  the  fentence  of  curfiqtg,  for  the  (pace  of  a 

year. 

The  Reformers  did  not  farl  to  make  a  proper  ufe  of  this  folly  of 
thfcir  adverfaries.  John  Knox,  in  his  account  of  the  Reforcpation^ 
paints  in  lively  colours  the  ridicule  which  the  people  began  to 
throw  upon  this  once  awful  procefe,  which  had  for  agea  been  the 
terror  of  their  anceftors. 

The  Lords  of  the  Congregation  were  no  iboner  in  power,  than 
they  iffued  a  proclamation,  for  fqppreifing  the  church  judicatories, 
and,  in  particular,  the  pradice  of  excommunication  for  civil  debts. 
However  plaufible  and  beneficial  this  might  at  firft  appear,  great 
complaints  arrived  from  all  quarters,  of  the  inconvenience  which 
the  people  fuffered  from  the  want  of  the  church  courts,  and^  the 
violent  flop  in  the  bufinefs  of  the  kingdom,  which  their  fuppreffion 
had  created.  Notwithftanding  the  Reformation  taking  place,  and 
the  complete  revolution  of  the  antient  religion  and  government 
of  the  church,  yet  did  the  Reformers  find  themfelves  under  the  ne- 
ceflity  of  reviving  the  confiftorialjurifdiftion,  which  had  appeared 
the  mod  exceptionable  of  any  part  of  the  old  fabric.  About  four 
years  after  the  date  of  the  laft  proclamation,  an  ad  of  council  was 
pajOTed  for  eredtng  cqmmiflariot  jurifdidions  in  the  kingdom,  and 

empowering 
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« 

4fApt)wei4ng  a  namber  of  noblemen  to  draw  up  articles  and  inflrruc- 
lions,  for  the  diredion  and  govei^nment  of  the  new  courts.  Thefe 
tnftr^xdions  are  ^to  be  found  annexed  to  Balfour's  Pradics*  The 
.thirteenth  and  fourteenth  articles  afford  a  full,  diftin£t,  and  fatisfac-^ 
Xoty  proof,  of  the  account  given  of  the  proceedings  of  the  church 
jcourts  in  Scotland,  of  the  methods  they  took  to  engrofs  the  civil 
iiufmefs  of  the  nation,  and  particularly  the  decreets  of  regiftrai- 

tion. 

-  It  is  here  proper  to  Hop,  in  order  to  confider  for  a  little  the  na»- 
ture  of  the  a£t.  The  Englifli,  in  their  warrant  to  confefs  judgc- 
.jnent,  have  preferved  the  eflential  charaders  of  the  bufinefs,  which 
19  a  regular  judicial  decreet ;  and  the  only  diflference  between  that, 
and  an  ordinary  one,  is,  that  the  procurator  for  the  debtor,  in  place 
of  defending  the  adion,  confefTes  that  the  demand  is  jufl,  and  con« 
fents  that  the  judge  may^award  the  fum  againfl  his  party.  For  this 
reafon,  an  adion  mud  ftill  he  brought,  the  purfuer>  or  an  attorney 
for  him,  mud  appear,  and  produce  the  bond  or  other  deed  ;  a  fepa* 
rate  procurator  for  the  defendant  muft  alfo  appear,  with  the  warrant 
to  confefs^  Which  is  the  reafon  that  thefe  warrants  are  at  this  mo- 
ment granted  on  a  feparate  paper  from  the  bonds. 

In  Scotland,  the  difference  originally  was  not  greats  when  a  deed 
;jContained  a  fubmiflion  to  a  particular  jurifdidioo,  the  firft  ftep  of 
the  procedure  was  tlie  produdtion  of  the  deed  in  prefence  of  the 
judge  to  whom  the  fubmiflion  was  made«  If  the  deed  went  no  fur* 
ther  than  a  fubmiflion,  it  only  founded  the  jurifdidion  of  that 
Judge,  wliofe  bufmefs  it  was  to  ifliie  a  fummons  againfl  the  party^ 
but,  if  the  writing  contained  a  jprocuratory,  confenting  to  a  decreet, 
and  to  its  execution,  then  another  procurator,  of  whom  the  purfuer 
had  the  nomination^  appeared  and  confented  in  terms  of  the  man* 
date.  It  behoved  the  decree  then  to  be  regulated  by  the  terms  of 
the  deed ;  and  as  the  deed  was  the  only  warrant  of  the  decree,  there 

■  '  *  • 

being  no  debate  about  the  matter,   it  was  of  confequence  copied 

into  the  roll  of  court,  kept  by  the  clerk  as  the  warrant,  and  an  ex- 
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tra£t  of  the  whole  procedure  given  out  under  the  hands  of  the 
cleric,  for  the  purpofe  of  execution. 

The  form  of  this  bufinefs  was  fettled  at  a  very  early  period. 
In  Balfour's  Pradiics,  we  have  the  general  revocation  executed  by 
Queen  Mary,  according  to  the  cuftom  of  the  Scottifli  Princes,  at 
their  acceflion  to  the  throne. .  It  is  dated  20th  June  1555,  ^^^  bears 
a  confent :  *  That  this  our  declaration  be  intimated,  infmuatcd,  and 

*  declared,  in  the  next  Parliament  to  be  had  in  our  burgh  of  £din« 

•  burgh.*  Jt  bears  no  mandate  to  a  procurator,  becaufe  the  King's 
Advocate  is  the  eftabliflied  procurator  for  the  Crown.  The  regi- 
ftration  which  follows,  is  the  precife  form  ftill  retained  in  all  our 
decrees  of  regiftrarion.  It  confifts  of  three  parts,  firft  the  prefent- 
ment  of  the  deed,  and  the  requeft  of  the  Advocate ;  fecond- 
ly,  the  confent  of  the  Queen  Dowager  and  Parliament,  the 
judges  in  this  affair.;  and,  thirdly,  \\tt  execution  of  the  re- 
queft, I.  e.  the  interpoficion  of  their  authority  in  terms  therein 
of. 

In  this  place,  I  beg  leave  to  repeat  the  propofition,  witE 
which  I  prefaced  this  difcourfe,  that  properly  fpeaking  there 
is  no  fuch  thing  as  a  regifter  eftablifhed  for  perfonal  deeds* 
They  were  originally,  and  ftill  continue  to  be  recorded,  mere- 
ly  as  the  warrants  of  the  decreets  following  upon  them.  All 
our  other  regifters,  for  the  purpofes  of  prefervation  or  public 
cation,  were  eftabliflied  by  particular  ads  of  Parliament  j  where<-^ 
as  the  regiftration  of  perfonal  deeds  arofe  from  the  natural 
forms  of  ordinary  judicial  procedure  in  our  courts  j  and  are  of 
much  higher  antiquity  than  any  ftatutory  regiftrations  known  either 
in  England  or  Scotland,  It  is  true,  that  the  evident  advantages 
arifing  from  this  mode. of  procedure,  led  people  to  adopt  the  very 
fame  method  in  the  regiftration  of  deeds,  for  the  purpofes  of  fimple 
prefervation,  a  purpofe  for  which  they  faw,  at  an  early  period,  a 
particular  regifter  eredted.  I  mean  the  regifter  of  reverfions  efta- 
bliflied by  James  III. 

It 
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It  18  neceflary  to  take  this  diflinA  branch  of  the  bufiners  of  regi« 
-i^ration  along  with  us,  becaufe  the  poflcrior  laws  and  regulations, 
^hich  I  am  foon  to  notice  in  their  order,  relate  indifcriminately 
T)Oth  to  the  regiftration  for  execution,  and  for  prefervacion,  tv/o 
things  evidently  different  in  their  purpofes.  This  laft  it  was,  which 
gave  to  our  decreets  of  confcnt,  upon  claufcs  of  regiftration,  the  title 
of  Tegtftcrs^  and  has  occafioned  the  confounding  of  thefe  decrees 
yrith  our  regifters,  properly  fo  called,  eftabliflied  by  ad  of  Parlia- 
ment. 

As  far  back  as  can  be  traced,  it  was  the  pradice  on  the  continent 
to  execute  dcedsi  contrads,  and  tranfadions  of  every  kind,  in  pre- 
fence  of  notaries*  The  parties  themfelves  could  not  write ;  and, 
therefore,  they  appeared  before  a  notary  and'witneffes,  and  verbally 
made  their  agreements.  The  notary  took  notes  or  minutes  of  what 
had  been  agreed  upon  in  his  Protocol,  and  then  delivered  an  ex- 
trad  figncd  by  himfelf,  extended  in  due  form,  with  all  the  claufes 
t)f  common  ftyle.  This  extrad  anfwered  the  purpofes  of  a  principal 
-deed.  When  the  parties  at  any  time  found  it  neceOfary  to  have  au- 
thentic copies  of  the  whole,  or  any  part  of  thefe  deeds,  in  order  to 
be  delivered  to  perfons  concerned,  or  tranfmitted  to  diftant  places, 
they  appeared  with  a  notary  and  witnefles  in  prefence  of  the  judge, 
in  the  jurifdidion  where  they  refided,  but  in  general  before  the 
official  or  church  court,  produced  the  principal  writing,  and  requeft- 
ed  that  it  might  be  examined  j  and,  if  found  to  be  valid  and  fuffi- 
cient,  that  the  whole  or  certain  parts  of  it  might  be  copied  and  ex- 
traded  from  the  principal  deed,  and  declared  to  be  equally  good 
and  probative  as  the  principal.  At  that  period,  there  was  no  fuch 
pradice  known  as  the  depofiting  thefe  deeds  in  the  courts  by  way 
of  rcgifter.  Every  thing  was  done  by  thefe  kind  of  copiet»,  attefted 
by  a  number  of  notaries,  or  certified  by  judges. 

All  deeds,  private  and  public,  were  then  written  in  Latin.  The 
moft  antient  name  given  to  a  copy  of  this  kind,  was  that  of  exem^ 
plum }  but  afterwards  a  number  of  new  epithets  were  found  out  for 

O  2  this, 


ioB  daufc  of  RegifiratioH^' 

this,  as  v^cll  as  every  thing  elfe  relating  to  law  or  form,  viz.  tranjlatmt^ 
tranfcriptum^  tranfumptum^  vidimus^  &c.  Of  thefe,  the  word  tranfumpt 
and  vidimus  came  afterwards  to  be  particularly  diftingmfhed.  Whenr 
princes  or  great  men  gave  copies  from  their  archives  of  charters,  or 
other  deeds  of  confequence,  they  attefted  them  with  their  own  au- 
thority, beginning  with  the  word  vidimus.  When  the  charter,  or 
other  grant,  was  meant  to  be  confirmed  or  renewed,  the  writing  be* 
g.in  with  the  word  infpeximus^  and  took  its  title  from  that  wordv 
All  private  deeds,  attefted,  or,  as  the  French  fay,  legalifed,  by  public^ 
courts,  got  the  univerfal  name  of  tran/umpts.  Of  all  thefe  forts  o£ 
copies,  nothing  now  remains  but  the  notorial  copy. 

Thefe  were  the  only  methods  of  preferving  or  extrafling  writings^ 
among  our  anceftors  in  the  thirteenth  and  fourteenth  centuries* 
About  this  laft  period,  when  decrees  of  regiftration  upon  copfent 
came  to  be  known,  and  the  pradlice  had  turned  common  and  fami- 
liar of  fubmitting  to  the  jurifdidtion  of  the  church-courts  by  fpeciaF 
claufes,  the  conveniency  and  advantage  of  having  the  principal  deed 
depofited  in  the  record  of  the  public  courts  came  to  be  perceived  ^ 
and  therefore,  at  firft  for  the  dircdl  purpofe,  and  afterwards,  under 
the  pretence  of  fubmitting  or  prorogating  the  jurifdidion  of  particu- 
lar judges,  ntandates  were  inferted  for  the  appointment  of  procura* 
tors  to  confent  to  the  regiftration  of  deeds,  for  the  fole  purpofe  of 
their  prefervation  in  publica  cujtodia^  ou  as  the  claufe  then  bore,  in 
futuram  ret  memonam.  In  this  manner  the  ieverat  courts  of  law  ia 
Scotland  came  to  hold  regifters,  and  were  made  the  cuftodiaries  of 
perfonal  deeds,  without  any  fpecial  eftablifhment,  a£t  of  parliament, 
or  grant  from  the  crown,  as  is  the  cafe  of  alJ  the  other  regifters  ia 
the  kingdom. 

In  France,  they  adhered  for  a  long  period  to  the  ftrid  ideas  of  the 
civil  law  infmuations.  The  edidls,  as  in  Rome,  made  them  only  ne- 
ceflary  in  the  cafe  of  donations,  and  the  tranfmiflion  of  ecclefiaftical 
benefices.  At  laft,  about  the  1553,  a  legifter,  properly  fpeaking,  of 
perfonal  deeds,  was  eftablrfhed  in  that  kingdom.  Sir  George  M*Ken- 
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2k  18  certain,  that  they  borrowed  the  pradice  from  the  Scots, 
-*  which  is  not  improbable,  as  their  connedion  with  us,  at  this  parti- 
i        eulat  period,  was  clofe  and  conllant. 

a  The  laws,  and  the  alterations  I  am  now  to  fpeak  to,  will  indifcrr^ 

r  ininately  regard  the  matter  of  regtftration  both  for  execution  and 
iprefervation.  When  they  refped  one  of  thefe  things  only,  I  Ihall 
take  proper  notice  of  it«  We  left  the  hiftory  of  this  bufinefs  as  it 
flood  at  the  Reformation  ;  and,  from  the  rnftrudions  to  the  new 
commiflaridte,  at  that  time  ereded,  it  appeared,  that,  notv^ithftaod- 
ing  of  the  claufes  of  confent  or  mandates,  the  a£t  of  regiftration  flilt 
retained  its  original  and  judicial  formalities ;  that  it  behoved  the 
judge  to  be  prefent,  and  to  know  the  parties  contradors  ;  and  that 
it  alfo  behoved  him  to  interpofe  his  authority!  and  award  the  regif* 
tration  in  judgment,  in  the  fame  manner  as  he  pronounced  any  o^ 
ther  decreet,  exccpting^in  cafes  often  pounds  Scots,  or  mider,  Thefe 
cffential  forms  continued,  to  the  great  benefit  of  the  lieges ;  of  whicH 
we  have  the  cleareft  evidence  from  the  4th  aft  of  the  9th  parliament 
of  James  VI.  All  writings  were  at  that  time  fcaled  by  the  parties, 
in  the  fame  manner  as  they  always  have  been,  and  ftill  are,  in  Eng- 
land.  The  purpofe  of  the  feal,  as  of  the  fubfcription,  was  to  pre- 
vent forgery  ;  but  forgery  could  not  happen  in  writs  that  were  re*- 
giftered  in  the  prefence  of  a  judge,  who  had  knowledge  of  the  par- 
ties.    The  adl  of  parliament  therefore  declares,  *  That   the  former 

•  ftatute  appointing  the  fealing  of  writs  of  importance,   is  not  to  be 

•  underftood  of  fik  writs,  contradls,  and  obligations,  as  are  by  the 

•  parties  agreed  upon  to  be  regiftered  in  the  books  of  our  fovereign 

•  Lord's  council,  or  other  ordinary  judges,  feeing  the  parties  confent 

•  to  regifter  the  fame,  quhilk  is  ant  greater folemnaSl  nor  the  fealing 

•  thereof/ 

At  the  date  of  this  ftatute,  then,  viz.  in  the  1554,  regiftration  con- 
tinued to  be  a  folemn  ad  \  and   this   folemnity  was  univerlal  in  ail 
the  courts  of  the  kingdom,   as  well   as  in  that  of  the  commiffaries. 
As  the  fglcmnities  of  rcgiftration  thus  leffened  the  formalities  of  fub- 
fcription^. 
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fcription,  fo,  when  tlie  folemnities  of  the  former  became  totally  fic- 
titious, additional  fecurities  were  required  to  the  latter,  and  were  ac-* 
cordingly  introduced  by  the  adt  1681,  as  we  (hall  afterwards  have 
occafion  more  particularly  to  notice.  Even  regiftration,  for  the  fole 
purpofe  of  -preferving  deeds,  as  I  formerly  obferved,  could  only, 
even  at  this  late  period,  be  obtained  in  forma  judtciu  Of  this  wc 
have  the  mod  complete  evidence  from  the  a6t  269.  of  the  1  jth  par- 
liament of  James  VL  anm  1597.    It  ordains,  *  That  all  regiftrations 

*  of  letters  of  horning,  relaxations,  inhibitions,  &c,  before  what- 

*  fomever  flieriflF,  fteward,  or  bailHes,  as  well  of  royalty  or  regalityi 

*  be  either  regiftered  in  time  coming,  judicially,  or  before  ane  notar, 

*  and  four  famous  witnefles,  by  and  attour  the  ordinar  clerk.*  This 
aiSl  is  complete  evidence  of  the  doftrine,  that  all  forts  of  regiftrations 
were  for  ages  confidered  in  another  light  than  that  of  formal  decrees 
of  court.  Even  though  the  regiftration  of  the  diligences  here  men- 
tioned  were  ordained  by  a(5  of  parliament,  yet  it  behoved  this  to  be 
done  judicially,  or  at  lea  ft  before  a  notary,  and  four  famous  witnefles, 
befides  the  ordinary  clerk.  If  the  party  appeared  when  the  judge 
was  fitting,  and  produced  his  letters  in  judgment  for  regiftration,  he 
was  entitled  to  an  a6t  of  court  upon  the-fadX,  and  to  an  extrai^  of 
that  adt  for  the  probation  of  it.  But  letters  of  inhibition  having  for- 
merly been  ordained  by  parliament  to  be  recorded  within  forty  days 
from  the  date  of  the  publication,  it  fometimes  happened  that  the  in- 
ferior courts  did  not  fit  within  that  period  ;  and  therefore  a  notary 
public  is  raifed  to  be  a  judge />r^  hac  ^iccy  under  the  check  of  four 
witnefles,  in  order  that  the  ftatute  refpedting  inhibitions  might  be 
literally  obeyed,  and  the  judicial  folefnnitics  of  regiftration  preferved. 
Without  attending  to  the  original  principles  of  regiftration,  and  to 
the  hiftory  I  have  given,  this  adl  of  parliament  would  be  utterly 
unintelligible  ;  and  accordingly,  Sir  George  IVrKenzic,  and  our 
other  fyftematic  writers,  have  been  obliged  to  pafs  it  over  in  fi- 
Icnce. 
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•In*  the  days  of  Sir  Thomas  Craig,  the  folemtiities  of  regiftratiorx 
began  to  fall  off,  and  the  a^  itfelf  to  vanifh  into  a  mere  fidion. 
•*  Rcgiftrationes/  fays  he,  *  quae  tantum  in  judicio  fieri  debebant, 
•;  ubicunque vel  ipfe  regiftrarius, vel  ejusdeputatus  adeft,  licitc  fiuntV 

As  judgment  in  England  could  not  be  confefled  wirhout  the  ap- 
pearance of  i  procurator  to  authorife  him,  fo  in  Scotland,  even  at 
this  period, 'it  "behoved  the  blank  in  the  mandate  of  regiftration  to  be 
filled  up  before  a  decreet  of  regiftration  could  be  granted.  The  cre- 
ditor in  the  obllgement  was  poflefled  of  this  mand.ue  in  the  fame 
manner  as  the  £ng]i(h  creditor  was  in  pofteflion  of  the  mandate  to 
confcfs.  He  therefore  filled  up  the  name  of  an  advocate  in  the 
blank,  and  got  him  defailo  to  fign  a  confent  at  the  foot  of  the  deed 
to  the  pronouncing  of  a  decreet  in  the  terms  thereof  This  forma- 
lity was  found  to  be  troublefome  and  inconvenient  wnen  regiftra- 
tion came  to  be  looked  upon  as  a  matter  of  courfe.  It  was  there- 
fore difpenfcd  with  by  an  adi:  of  federunt  of  date  the  9th  of  Decem- 
ber 1670. 

The  prefence  of  the  judge  had  been,  it  feems,  pradically  difpenfed 
With  for  a  confiderable  time  before.  The  regifter,  or  his  depute, 
were  fuffkient  j  confequently  decreets  of  regiftration  came  to  be  gi- 
T^n  at  all  hours  of  the  day,  upon  the  requeft  of  the  creditor,  or  obli- 
gee in  deeds.  A  defender,  however,  was  ftill  requifite.  The  a£l  of 
federunt  difpenfed  with  the  very  fhadow  of  him.  The  whole,  then, 
was  thus  made  to  confift  in  handing  the  writing  to  the  keeper  of 
the  record,  juft  as  at  prefent ;  and  the  keeper,  by  the  a£l,  had  au- 
thority to  fill  up  the  blank  in  the  mandate  with  the  name  of  any 
advocate  he  pleafes.  From  this  time  forward,  it  was  no  wonder 
that  the  bufinefs  gar  the  name  of  regiftering,  and  the  place  in  which, 
the  deed  was  depofited,  the  title  of  regifter. 

Before  taking  leave  of  this  period,  it  is  proper  to  remark,  that, 
when  the  folemnity  of  regiftration  exifted,  in  place  of  the  fhort 

ciaufe,, 
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daufe,  which  took  place  after  the  date  of  this  ad  of  federuati  6t^% 
of  importance  contained  a  complete  procuratory  with  all  the  claofct 
of  ftyle,  equal  in  length  to  the  Knglifti  warrant,  and  containiiig  all 
the  phrafes  commonly  ufed  in  our  folemn  procuratories  ia  heritable' 
deeds*. 

We  are  arrived  at  the  period  of  St  Martin's  own  claufe  of  regiftra- 
tion,  with  a  commentary  upon  which  I  propole  to  clofe  this  fubje6k« 

*  And  for  the  more  fecurity,  we  are  content,  and  confent  thir  prc- 
^  fents  be  infert  and  regiftrate  in  the  books  of  council  and  feflioa^ 

*  or  others  competent,  to  have  the  ftrength  of  a  decreet  of  the  Lords^ 

*  or  judges  thereof,  interponed  thereto,  that  letters  of  horning  oa 
^  fix  days,  and  others  neceflar,  in  form  as  effeirs^  may  be  dired  here- 
'  upon  ;  and  to  that  eSe£t  conftitute 

our  procurators,'  &c« 

And  for  the  more  fecurity.  ^Tht^t  words  are  as  old  as  the  pradlice 
of  regillration  itfelf.  They  allude  to  that  period  of  the  antient  law, 
when  decreets  or  judgments  took  places  not  according  to  the  dili« 
gence  or  execution  of  them,  as^hey  do  now,  but  to  the  date  of  the 
decreet,  as  is  the  cafe  in  England  at  this  moment;  and  therefore  the 
Englifli,  when  they  want  further  fecurity  for  their  bonds  or  oblige- 
ments,  infift  upon  having  a  warrant  to  confefs  judgment,  in  the  fame 
manner  as  we  would  do  an  afOgnation  to  a  debt,  or  an  heritable 
bond  upon  land.  ^ 

In  the  books  of  council  and  feffion.-^\  formerly  obferved,  -that  of 
old  the  churchmen  made  ufe  of  the  claufe  of  regiftration  to  draw  ci« 
vil  bufinefs  to  their  courts.  When  parties  confented  to  the  regiftra- 
tion  in  the  bodk^  of  a  particular  court,  it  imported  a  voluntary  pro- 
rogation of  the  jurifdidion  of  the  judge  to  be  chofen.  Thence  it  -is, 
that,  in  the  inftrudions  to  the  commrflaries,  they  are  difcfaarged 
from  judging  upon  contrads,  or  other  deeds,  regiftrated  in  the  books 
of  any  other  judges.    As  the  churchmen  had  introduced  the  pra^ice 

of 
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efcendiog  upon  particular  judges,  it  appears,  that  it  continued 
to  be  done  for  a  confiderable  time,  Inconveniencies,  however, 
1  occurred.  The  granters  of  the  deeds  fometiraes  retired  out  of  the 
I  jurifdidion,  and  confequently  gave  defiance  to  the  judges  warrant. 
To  remedy  this,  two  or  three  different  courts  in  the  neighbourhood 
were  mentioned,  and  often  all  the  different  courts  in  the  kingdom. 
This  was  evidently  troublefome  and  prolix.  At  kft  about  the  1670, 
k  fettled  in  the  ftyle  of  our  text :  *  In  the  books  of  Council  and 
•  Sei&on,  or  any  other  judges  books  competent.' 

The  word  books  relates  to  the  circumftance  of  copying  the  writs 
given  in  to  be  regiftered  in  books  kept  for  the  purpofe,  feparated 
from  the  ordinary  record  of  court,  which  gives  this  bufinefs  ft  ill 
more  the  appearance  and  charadler  of  a  proper  regiiler.  The  clerks 
of  Inferior  courts,  without  the  lead  attention  to  their  own  jurifdic* 
tibns,  endeavoured  to  increafe  their  bufinefs  of  regift ration,  by  tal- 
king in  writs  granted  by  any  perfons  whatfoever,  in  confequent:e  of 
the  general  terms  of  the  claufes  of  regiftration  above-mentioned^ 
The  Lord  Clerk  Regifter,  however,  obtained  an  adt  of  Parliament 
c.  38.  of  James  VII.  ift  Parliament  1685,  ^^^  regulating  the  public 
offices,  in  which  he  took  care  to  have  a  check  given  to  this  pradice 
of  the  inferior  courts.  This  ftatute  is  now  little  attended  to  by  the 
clerks  of  the  inferior  courts,  who  take  in  every  deed,  offered  them, 
providing  the  claufe  of  regiftration  admits  of  it ;  but,  in  cafes  where 
parties  are  defigned  in  the  deed,  as  locally  refiding  without  the  jurif- 
dklion,  I  ihould  think  a  good  objedtion  would  lie  upon  the  fta- 
tute, becaufe  the  execution  ftiould  proceed  in  virtue  of  letters  of 
horning  obuined  in  the  ufual  manner  upon  a  bill,  or  petition,  to 
the  Lords  j  yet  the  decreet  of  regiftration  of  the  inferior  court  is 
the  true  warrant  of  thefe  letters  j  and  the  bill  to  the  Lords  fuppofes 
that  warrant  to  be  regular  and  valid. 

.   •  To  have  thtftrcngth  of  a  decreet  of  the  Lords  interponed  thereto.^ 

—Thefe  words  are  among  the  oldeft  ufed  in  this  mandate      They 

relate  to  the  period  1  have  already  mentioned,  when  decreet*  took 
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efled  from  their  own  dates,  as  the  judgments  do  in  England;.  ^^^^ 
therefore,  the  Englifh  writers  always  term  the  effed  of  their -waiH 
rant  to  confcfs  judgment,  by  faying  that  it  ftrengthens  other  fecu* 
rlties.     Thus  Judge  Blackftone  :  *  And,  therefore,  it  is  very  ufual^ 

*  in  order  to  ftrengthcn  a  creditor's  fecurity,  for  the  debtor  to  €»€*• 

*  cute  a  warrant  of  attorney  to  any  one,  empowering  him  to  coafcis 

*  a  judgment*/  Thefe  remaining  words  of  our  ckufe  of  regiftra- 
tion  clearly  prove,  that,  as  Lord  Kames  has  averred,  the  Englifh 
bond  in  judgment,  and  the  Scottifh  regiftrable  bond,  have  bcca 
©liginally  the  fame.  Our  decreet  of  regiftraiion,  properly  fpeakiiig^ 
adds  neither  additional  fecurity  nor  ftrength  to  our  bond,  it  onf^ 
gives  expediency  and  difpatch  ;  but,  though  decreet  be  obtained,  the 
creditor  is  neither  fecured  nor  ftrengtheneds  uniefs  he  proceeds  to- 
execution  by  diligence,  whereas  the  ftrength  and  fecurity  in.  Eag- 
Lind  lie,  and  formerly  did  lie  with  us,  in  the  decreet  itfelf,. 

*  TChat  Utters  of  horning  uponjix  days  and  others  necejfar  aiaj  te 

*  dire^.^ — After  the  cffcCt  of  decreets  came  to  depend  upon  the 
diligence  which  followed  upon  them,  the  pradice  of  menttoa- 
>ng  that  circumflance  in  the  claufe  natnrally  took  place.  Of  old^a^ 
1  formerly  noticed,  there  was  no  diligence  againft  the  perfon  of  » 
debtor,  but  by  the  flrange  circuit  of  excommunication  ;  letters  of 
poinding  and  arreftment  were  executed  againft  his  moveables,  aad 
apprifing  againft  Im  land,  uniefs  the  demand  confifted  in  faSia 
fraeflanda^  and  then  letters  of  horning  ifliied  againft  him  upoa 
four  charges,  commonly  called  letters  of  four  forms.  The  claufea 
of  regiftration  in  this  ftate  of  things  did  not  fpecify  the  particular 
diligence,  but  left  that  matter  to  the  direAion  of  the  law*  But 
by  the  antient  eftabliflied  law  of  Scotland,  no  letters  or  exe- 
cutorials  of  any  kind  in  civil  matters  could  be  iffued,  but  upon 
fifteen  days  from  the  date  of  the  decreet^  which  were  then  termed, 

and 
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law  upon  liquid  debts,  than  creditors,  taking  advantage  of  tbe 
claufe  of  regiftration,  forced  their  debtors  to  abridge  the  days  of. 
law  by  corifent,  from  fifteen  to  fix,  and  hence  the  neceffity  of  the 
words :  *  That  letters  of  horning  on  fix  days  may  be  dire^ed.^ 
Where  no  days  are  mentioned,  the  fifteen  days  of  law  are  under- 
ftood  under  the  words  inform  as  effcirs ;  and  the  letters  of  horning 
muft  bear  that  charge  accordingly.  Whether  thele  fix  days  could 
be  again  fhortened  by  confent,  is  a  quefiion  undetermined.  In  my 
own  opinion,  I  think  they  could  not ;  becaufe  denounciation  cannot 
in  the  nature  of  the  thing  take  place,  without  a  previous  charge^ 
which  is  like  wife  neceflary  by  particular  a£t  of  Parliament,  before 
poinding  can  be  executed.  Six  days  has  been  held  to  be  the  miii* 
tna  of  thefe  purpofes,  for  near  200  years  ;  and  I  apprehend,  that  no 
further  alteration  would  now  be  tolerated. 

*  Letters  of  horning  and  others  necejfar  as  ejfeirs^ — By  the  words^ 
others  necejfar^  are  meant  letters  of  arreftment,  poinding,  inhibition^, 
and  apprifing,  which  were  fometimes  feparately  taken  out  j  though^ 
in  St  Martin's  time,  horning,  poinding,  arreftment,.  and  apprifing^ 
were  given  in  the  fame  warrant  or  letters. 

Having  thus  explained  or  annalifed  the  mandate  for  regiftratloa 
itfelf,  I  proceed  to  take  notice  of  the  changes  it  has  undergone  lit 
the  eye  of  law,  from  the  beginning  of  the  fixteenth  century,,  to  the 
prefent  time* 

As  one  of  the  original  purpofes  of  claufes  of  regifiratioo,  bad  bee&  , 
to  confer  a  jurifdidion  upon  a  particular  judge  the  effed  of  this  came 
to  be  doubted  and  tried  j  but  by  repeated  decifions  it  was  found,  that 
the  confent  did  not  prorogate ;  and  that  it  went  nafurther  than  to  fup* 
port  the  diligence  following  upon  the  decreet  of  regiftration,  without. 
conferring  any  judicial  power.  If  parties  mean  that  this  (hould  be  done 
in  any  particuLir  cafe,  they  muft  return  to  the  antient  method  of 
inferting  a  fpecLal  claufe  for  that  purpofe.  The  diflSculty,  however, 
-would  remain  in  what  manner  the  party  was  to  be  cited  out  of  the 

jurifdidion 
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}unfdi£lion  of  tlie  judge ;   this  could  only  be  done  by  means  of 

letters  of  diligence  from  the  Court  of  Seffion ;  and  whether  they 

* 

would  fupport  fuch  a  claufci  by  granting  the  letters,   is  a  mute 
point. 

A  claufe  of  regiftration  being  merely  a  perfonal  mandate,  they 
fell,  like  all  other  mandates,  under  the  rule  of  the  Roman  law  r 
•  Morte  mandatoris  perimitur  mandatum/  Hence  they  became 
ufelefs  after  the  death  of  either  the  debtor  or  creditor,  the  granter 
or  receiver.  The  fame  confequence  attendedt  and  ftill  attends  the 
Englifli  warrant  to  confefs  judgment.  No  decreet  can  proceed  at 
the  inftance  of  a  dead  man  againft  a  living,  or  at  the  inftance  of  a 
living  againft  a  dead  perfon.  The  heirs  of  the  creditor,  thereforei 
could  not  have  a  decreet  of  regiftration;  without  making  up  a  title 
to  their  predeceflbrs,  and  exhibiting  that  title  before  a  judge.  la 
general,  it  was  an  eftablifhed  rule  during  the  fixreenth  century,  that 
though  third  parties  had  a  diredl  intereft  in  any  deed  or  contrad,  they 
could  not  regiftcr  it  after  the  death  of  one  of  the  parties  contraftor* 
againft  the  other.  An  ordinary  a<5lion  was  the  only  remedy.— 
Shanks  againft  Eifton,  January  15.  1635  *.  And  io  the  cafe  Chan^ 
ncl  againft  Sir  Walter  Seton,  i6th  February  1693 1»  the  Lord» 
found  the  regiftration  by  an  affignee  after  the  cedent*8  death  way 
informal,  becaufe  regiftration  was  a  decreet  of  confent,  requiring  an 
aSor  and  a  rcus^  rw  ^.  a  purfuer  and  defender,  and  the  afllor  being 
dead,  there  could  be  no  regiftration^  at  his  inftance. 

^ith  regard  to  the  heirs  of  the  debtor,  a  perfon  at  firft  would^ 
imagine,  that  a  common  decree  to  conftitute  the  debt  in  the  ordi- 
nary method,  would  have  proved  equally  expeditious  and  eflFedluart 
but  upon  inquiry,  we  fhall  immediately  difcover,  that  confi- 
dcrable  advantages  attended  the  a£lion  of  regiftration.  The 
principal  of  thefe  was  the  prefervation  of  the  deed  itfelf ;  and; 
accordingly,    this  was.  one   of   the  principal    conclufions  of   the* 

,  fummon^, 
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fummons,  viz.  that  the  deed  may  rernain  in  pubiica  aijjodia^  wbicll 
could  not  be  demanded  in  any  other  cafe. 

■ 

Another  effed  was,  that  execution  proceeded  in  the  fame  txvaa^ 
tier,  and  upon  the  fame  fhort  charge  or  induclae^  as  it  would  have 
done  in  virtue  of  the  claufe  of  regiftration.  Thus  In  a  cafe,  the 
feuers  of  Chappleton  againft  Ernock,  ift  December  1630,  the  Lords 
refufed  to  fuftj^in  the  adion  of  regiftration,  at  the  fingular  fucccffor*8 
inftance,  for  fummary  execution  upgn  fix  days,  but  ordained  him  tQ 
purfvie  by  an  ordinary  aftion. 

By  the  aft  of  the  4th  feffion  of  William  and  Mary^s  ift  Parlke- 
ment,  c.  15.  this  inconvenience  was  remedied,  and  the  mandate  fof 
regiftration  was  takeii  out  of  the  rule  of  the  Roman  law.  The  ad^ 
provides,  that  the  holder  of  the  deed  requiring  regiftration,  £ball 
produce  a  right  to  it  in  his  own  perfon ;  and,  in  that  cafe,  he  becaoM 
entitled  to  the  extra£t  or  decreet  in  his  own  name.  This  neceffity 
went  foon  into  difufe.  The  fees  of  the  regiftration,  and  the  com-* 
petition  of  the  clerks  offices,  inclined  them  to  difpenfe  with  every 
ceremony  or  obftrudion,  and  now  for  a  long  time,  any  perfoa  of- 
fering a  deed,  gets  it  regiftered  without  any  queftions  aiked. 

This  pradical  alteration,  though  deftrudive  of  every  idea  of  rc*» 
giftration  as  a  decreet,  has  added  to  the  convenience  of  the  things 
while  at  the  fame  time,  the  confequence  intended  to  be  guarded  a^ 
gainft,  by  the  provifo  in  the  ad  1693,  ^^  tnore  effedually  done  by 
another  method  alfo  introduced  by  pradice.  The  extrad  alwaya 
bears  the  deed  to  be  regiftered  at-  the  requeft  of  the  granter  or 
debtor,  whether  dead  or  alive  ;  but,  before  any  ftep  of  diligencie  can 
be  taken  upon  it  by  the  heir  of  the  creditor,  or  other  perfon  having 
right,  he  muft  produce  the  title  (which  by  the  ad  ought  to  have 
been  produced  at  the  regifter)  to  a  Writer  to  the  fignet,  who  gives 
in  a  common  bill  or  petition,  narrating  the  title,  and  praying  for  a 
horning  or  diligence,  in  name  of  the  heir  or  executor,  which  title  ia 
examined  by  the  clerk  to  the  bills,  and  fuppofed  to  be  examined  by 
the  Lord  Ordinary,  whofe  deliverance  becomes  then  the  warrant  of 

the 


flic  diligence.  The  analogy  of  the  ad  1693,  is  the  alledged  foun- 
dation for  this  praftice  ;  but  the  ftatute  goes  upon  the  juft  princi- 
ples of  regiftrationyWhich  the  pradice  has  entirely  dcferted.  It  was 
fto  great  ftretch  to  continue  a  mandate  in  force,  after  the  death  of 
♦he  granter,  where  the  benefit  of  fuch  mandate  was  intend- 
ed for  another  party.  In  many  cafts,  the  law  does  this  with- 
out the  interpofuion  of  the  Legiflisiture ;  but  the  a£l  never  au* 
thorifed  any  thing  fo  anomafous,  fo  inconfiftent,  as  an  adlion 
and  decree  at  the  inftance  of  a  dead  man.  It  provides  that 
•he  heir  or  perfon  having  right  to  procuratory,  (houM  produce  it 
before  regiftration,  and  that  the  extra£t  fliould  go  out  in  that  per- 
fon's  name*  And,  accordingly,  his  title  was  fpecified  in  the  pre- 
amble of  the  extrad  j  whereas,  in  praftice,  as  I  have  faid,  decrees  of 
Mgiftration  are  every  day  taken  iathfe  names  of  perfons  who  are  no 
more. 

The  adl  1693  difpenfed  with  the  procefs  of  regiftration  only  la^ 
the  cafe  of  the  death  of  the  creditor  j  but,  to  render  the  convenience 
of  regifttation  complete^  another  adl  pafled  about  three  years  after 
the  former,  whicb  beftowed  the  fame  privilege  after  the  death  of: 
the  granter  or  debtor. 

.  Both  ihefe  ftatutes  are  in  dire<3:  oppofition  to  the  principle  of 
mandates  and  decreets,   for  here  a  decreet  was  awarded   againft. 
parties  deceafed,  without  any  falvo  or  condition.     The  falvo,  how- 
ever, arofe  from  the  nature  of  the  thing, — the  decreet  of  regiftra- 
tion can  have  no  efl'cdl  againft  the  heirs  of  the  granter,  until  a  paf^ 
five  title  is  proved,  and  tiie  charaSer  of  heir  eftabliflied  by  a  fecond 
formal  decreet- of  conftitution  founded  upon   legal  evidence.     The* 
prefervation  of  the  deed  is  the  only  advantage  attained  by  it,  and  it 
was  a  very  fmall  ftretch  to  preferve  the  efFed  of  a  mandate  for  fuch^ 
a  bisneficial  purpofe,  after  the  death  of  the  mandator      Accordingly,. 
a  writ  regiftered  after  the  deceafe  of  the  granter,   was  allowed  to^ 
have  the  effed^  of  a  decreet  of  tranfumpt. 

ThUf^ 
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This  laft  ad  naturally  occafioned  the  conditions  and  principles  of 
the  former  one  to  be  totally  negleded.  After  the  death  of  the 
granier  or  receiver,  the  adual  appearance  of  a  procurator  and  the 
perfonal  appearance  of  a  judge  became  quite  unnecefTary,  and  thefe 
lafl  turned  fo  frequent  that  every  diftindtion  was  dropped^  {xy  that 
the  matter  of  regiftration  has  ever  fmce  funk  into  an  abfolutc 
fidion. 

A  regiftered  venting,  however,  notwithftanding  it  was  gradually 
divefted  of  its  formalities,  continues  in  efied  and  execution,  the  fame 
as  a  decreet  in  abfence,  taken  upon  or  in  terms  of  an  unregiftered 
deed  j  as  both  paflfed  in  abfence,  objedions  are  receiveable  againfl: 
them,  but  not  by  exception.  Anions  of  fufpenfion  and  redudtloQ 
are  neceffary  to  fet  them  afide,  which  lays  the  debtor  under  the  ne« 
ceffity  of  finding  caution,  and  affords  feveral  other  advantages  to  the 
creditor  ;  nor  is  the  grand  objedion  of  falfehood  receiveable  in  any 
other  (hape,  than  a  folemn  adion  of  improbation. 

The  claufe  of  regiflration  now  in  pradice,  differs  in  nothing  ma« 
terial  from  thofe  of  St  Martin :  *  And  we  confent  to  the  regiftratioa 
'  of  thefe  prefents  (or  hereof)  in  the  books  of  council  and  feffion,  or 
'  other  judges  books  competent,  that  letters  of  horning  on  (ix  dayi 
^  charge,  and  all  other  execution  requifite,  may  be  direded  upon  a 
^  decree  to  be  inteiponed  hereto  in  form  as  effeirs,  and  for  that 

*  effed  we  conftitute  our  procurator^/ 
This  is  the  form  inferted  in  all  cafes  where  the  deed  contains  oblige* 
ments  upon  the  granter  to  do,  pay,  or  perform.  Where  that  is  not 
the  cafe,  the  words  are,  *  therein  to  /&main  for  prefcrvation/  Some- 
times, though  the  purpofe  of  ihe  deed  be  .only  for  conveying,  it 
contains  certain  claufes  of  warrandice,  or  conditional  preftations, 
in  which  cafe  the  ftyle  is  :  *  Therein  to  remain  for  prefervation  j 
'  and,  if  neceffjiry,  that  all  execution  requifite  may  pafe  upon  a  de- 

*  cree  tp  be  interponcd  hereto.* 

The 
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THE  fame  formalities  arc  by  the  law  of  Scotland  requlfite  to 
the  tcfting  claufe,  as  we  term  it,  of  every  probative  writings 
whether  the  fubjeft  of  it  be  heritable  or  moveable.  It  is  of  the  ut- 
moft  importance  ;  for,  upon  the  accuracy  of  its  execution,  the 
llrcngth  and  eflfcdl  of  the  deed  totally  depend.  ^  The  origin  and  pro- 
grefs  of  the  formalities  of  which  it  confifts,  reach  the  earlieft  periods 
of  our  law,  and  involve  feveral  queftions,  equally  curious  and 
ufeful.  I  have,  therefore,  beftowed  a  diftinft  commentary  upon 
this  claufe  of  our  de^ds,  fimilar  to  that  upon  the  claufe  of  regiftra- 
tion. 

Forms  and  ceremonies  were  at  firft  introduced,  not  as  parts  of,  or 
eflential  to  a  bargain,  but  to  make  certain  evidence  of  its  having 
been  concluded.  Thefe  forms  being  principally  objeds  of  fight, 
could  exift  only  in  the  memory  of  witnefles,  and  hence  every  thing 
depended- upon  oral  evidence.  The  lubricity  of  witnefles,  and  the 
doubts  in  which  matters  were  often  left,  induced  a  rude  and  fuper- 
ftitious  people  to  feek  truth  by^different  methods,  fometimes  by  an 
appeal  to  heaven,  viz.  by  the  ordeal  or  trial  by  treading  over  red 
hot  iron,  or  plunging  the  arm  into  boiling  water;  at  other  times, 
by  fingle  combat ;  and  often  by  the  perfon  who  was  accufed  of  a 
crime  or  breach  of  contract,  fwearing  to  his  innocence,  and  pro- 
ducing a  number  of  his  friends,  who  joined  him  in  his  oath. 

To  remedy  fuch  difEculiies  in  evidence,  the  pradice  mentioned 
on  a  former  occafion  was  introduced,  of  parties  appearing  before  a 
magiftratc,    and   their  finifhing  their  agreement  in  the  face  of  the 
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court.  The  particular  fituation,  and  the  inattention  of  the  parties^ 
occafioned  this  method  to  be  often  negledtcd  ;  in  all  fuch  queftions^ 
therefore,  witneQes  were  of  neccflity  admitted.  By  iheir  evidence, 
every  thing  was  determined,  except  in  cafes  of  great  magnitude  aiid 
importance,  where  the  extraordinary  methods  already  noticed  were 
reforted  to.  The  art  of  writing,  however,  being  introduced,  ex- 
perience proved  that  the  evidence  thereby  afforded  was  much  fupe- 
rior  to  the  partial  and  uncertain  declarations  of  witnefTes.  The 
courts  of  law,  therefore,  in  all  cafes,  inclined  to  that  evidence,  and 
bent  their  attention  to  limit  the  efFedl  of  verbal  tcllimony. 

The  fiift  inftance  of  this  alteration  we  find  in  the  Quon.  Attach* 
chap.  8i.  *  All  men  may  prove  their  debt  to  the  value  of  40  (hil- 

*  lings,  be  two  witnefles  who  heard  and  faw  the  fame,   and  fwa  by 

*  diver  fe  witneffes,  according  to  the  quantity  of  the  debt.' 

Writing  is  a  deliberate  ceremony,  a  lading  fenfual  objeft,  and  a 
living  pidure  of  the  mind  and  intention  of  parties.  It  is  not,  how* 
ever,  properly  fpeaking,  the  obligation,  but  only  the  evidence  of 
the  agreement;  we  ought,  therefore,  never  to  confound  in  our  ideas 
the  material  or  written  paper,  with  the  adual  preceeding  agreement 
of  the  parties,  which  had  exiftence  from  their  confent  alone. 

The  art  of  penmanflbip  gradually  advanced,  but  was  altogether 
confined  to  the  clergy.  A  military  people  would  not  lubmix  to  the 
acquifition  of  fuch  an  inadive  employment;  and,  therefore,  though 
agreements  might  then  be  formed  into  writing,  that  writing  could 
not  be  conneded  with  the  parties,,  fo  as  to  authenticate  its.  being 
their  proper  afl;  and  deed.  The  antients,  I  mean  the  Greeks 
and  Romans,  and  the  nations  connedled  with  them,  authentir 
cated  their  deeds  by  fubfcriptions,  by  luperfcriptions,  and  fometimes 
by  particular  fentences  conftantly  ufed.  The  greater  part  of  our 
anccftors  could  make  no  fuch  fubfcriptions  ;  but  they  fupplied  it  by 
xpaking  the  writer  annex  the  names  of  the  witnefles  who  were  pre- 
fent  at  the  bufinefs,  and  prefixing  a  particular  mark,  generally  the 
fign  of  the  crofs.  The  fubfcription  by  the  crofs  was  an  slQ,  of  reli- 
gion. 
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gion  as  well  as  neceffity.  Sir  Henry  Spelman,  the  Englifli  antiqua- 
ry, fpeaking  of  the  Saxons,  tells  us,  that  *  feals  ihey  ufed  none  at  all, 

*  other  than  (the  common  feal  of  Chriftianity)  the  fign  of  the  crofs, 

*  which  they,  and  all  nations,  accounted  the  moft  folemn  inviolable 

*  manner  of  confirming.     So  fuperftitioufly  did  thefe  times  think  of 

*  the   crofs,  that  they  held  all  things  fandified  that  bore  the  fign  of 

*  it  ;  and,  therefore,  ufed   it    religioufly   in  their  charters,    as  an 

*  amulet  or  prefervative  againft  injuries  V  To  ihefe  barbarous 
marks  fucceeded  the  ufe  of  leals,  which,  in  the  form  of  rings,  were 
from  the  carlieft  times  ufed  in  the  eaft.  Princes  ufed  .them  as 
badges  of  authority,  and  power  was  delegated  by  delivery  of  the 
royal  fignet  or  feal  ring.  From  the  eaft  it  is  fuppofed  the  cuftom 
was  introduced  among  the  Greeks  and  Romans.  The  former  (as 
they  did  every  other  art)  carried  the  engraving  of  feals  to  the  great- 
eft  perfedion  ;  and  next  to  the  ftatues,  the  moft  beautiful  and  pre- 
cious remains  of  antiquity  now  in  the  world,  are  the  engraved  gems 
ufed  by  them  for  private  feals.  By  feals,  both  public  and  private, 
writs  in  Rome  were  in  ufe  to  be  authenticated  ;  and,  in  the  cafe  of 
teftaments,    the   witnefles  were  exprefsly  required  to  aflSx   them. 

*  Si  teftes  fuo  vel  alieno  annulo  non  fignaverintj  juri  defecit  tefta- 

*  mentum"!".'  By  antiquaries,  it  is  with  great  probability  conjec- 
tured, that  the  ufe  of  feals  defcended  from  the  Romans  to  the  kings 
of  the  Franks,  and  from  the  kings  to  the  nobility.  The  Normans 
borrowed  this  cuftom  from  the  other  nations  on  the  continent,  and 
brought  it  into  England  at  the  conqueft.  After  that  period,  the 
evidence  of  a  deed  depended  upon  the  feal  alone,  without  ajiy  fub- 
fcription  ;  but  this  pradice  was  liable  to  many  inconveniences  ;  the 
feal,  and  confequently  the  writ,  might  be  denied.  That  the  validity 
of  deeds  in  England  ihould  have  depended  only  upon  the  authen- 

0^2    •  ticity 

•  Per  crucis  hoc  fignum,    fugit  hinc  procul  omnc  ir.alignum. 
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ticity  of  the  feal  is  not  to  be  wondered  at,  while  the  nation  conti- 
nued in  dark  ignorance,  and  while  none  but  clergymen  could  read 
or  write  ;  but  ihat  the  law  fliould  have  fo  remained,  when  no  fuch 
neceffity  exifted,  and  when  writing  had  become  common,  is  certain* 
ly  furpnfing.  The  tenacity  of  their  cuftoms  has  been  fupported  by 
an  equal  integrity  of  manners,  or  there  muft  have  exifted  fome  fe- 
parate  and  more  effeftual  cheque,  againft  a  fraud  in  appearance  fa 
eafily  perpetrated. 

Our  countryman  Mr  Thomas  Ruddiman,  is  clearly  of  opinion, 
that  the  Scots  followed  the  pradlice  of  their  neighbours  the  Anglo- 
Saxons  in  the  method  of  authenticating  their  deeds.  Of  this  (fays 
he)  ihe  charter  of  King  Duncan  I.  in  Mr  Anderf^'s  collediion,  af- 
fords reafonable  evidence.     This  antient  deed  is  tefted  by  the  crofs 

# 

of  the  king,  and  crofles  made  by  his  brother,  who  confented  to  the 
deed,  and  the  witneflfes  prefent. 

The  fealing  by  Duncan  (continues  Mr  Ruddiman)  was  done 
iti  imitation  of  William  the  Norman,  who  firft  introduced  the 
ufe  of  feals  among  the  Englifh,  and  often  for  the  more  per- 
fect authenticity,  joined  both  cuftoms  together,  of  writing  the 
names  of  witnefles  below,  and  likewife  of  appending,  the  feaU„ 
In  affairs  of  gie«t  moment,  witnefles  were  inferted  at  the  end 
of  the  inftrument.  This  pradice  we  borrowed  alfo  from  the 
£ngli(h|  and  all  our  kings,  from  Duncan,  have  obferved^ 
it. 

The  principal  method  then  of  difcovering  the  truth,  was  by  a^ 
comparifon  of  feals,  as  we  fince  compare  hand  writing.     Thus 
matters  continued,  fo  far  as  can  be  learned,  till  the  1429,  when  an' 
excellent  precaution  was  introduced  by  the  130th  a6t  of  James  !• 
9th   Parliament,    ordaining   all    freeholders    to    compear    at    the 
fheriff's  head  court  with  their  feals,  and,  if  they  could  not  attend,, 
to  fend  their  attornies  with  the  feals  of  their  arms,  under  a  fine. 
Sir  George  M*Kenzie  fays,  that  this  adl  was  complied  with,  and 

every 
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every  gentleman  fenl  his  feal  to  the  clerks,  many  of  which  remain- 
ed in  their  hands  in  his  time. 

When  the  annent  manner  of  executing  deeds  by  the  croffes  and  feals 
of  the  granters  and  thewitneffes,  went  out  of  praftice  after  the  con- 
queft,  then  every  thing  was  amde  to  depend  upon  the  feal  of  the 
granter  alone.  Deeds  were  confidered  to  be  nothing  more,  than 
memorandums  to  keep  the  circumftahces  of  the  agreement  or  grant 
in  remembrance ;  and,  therefore,  after  being  read  over  in  prefence 
of  the  witncfFcs,  their  names  were  fimply  added  by  the  fcribe,  with 
no  other  preface  than  hits  tefiibus.  Thus  magna  charta  is  witnefled, 
and  all  the  deeds  and  charters  of  the  Anglo-Norman  Princes,  down 
to  Richard  I.  who  altered  the  ftyle  to  tefte  meipfg,  witnefs  ourfelf, 
which  is  the  prefent  form.  In  private  deeds,  the  atteft  in  general  of 
bus  tejlihusy  continued  down  to  the  reign  of  Henry  VIII.  when 
writing  having  become  common,  th«  witnefles  figned  the  deeds,  ei- 
ther at  the  foot  or  on  the  back,  in  order  to  teftify  their  having  been 
prefent.  In  Scotland,  the  witnefles  accidentally  prefent,  or  (landing 
by,  as  Spelman  fay»,  continued  to  be  inferted,  whether  men  or  wo- 
men. Thus,  X  charter  by  David  Earl  of  Huntingdon,  afterwards 
David  I.,  is  tefted  in  this  manner,  '  Teftimonio  Mathildis  Reginae 

•  ct  Willielmi  filffui.'  This  method  was  continued  to  the  reign  of 
Malcolm  IV.,  where  a  charter  to  Walter,  Steward  of  Scotland,  bears 
bits  tcftHfus^  and  another  of  the  fame  Prince  has  about  fifty  wit- 
ncflc^g  men  and  women  of  the  firft  note*.  This  ftyle  came  foon 
afterwards  to  be  altered  to,  ^  In  cujus  rei  teftimonium  figillum  nof- 

*  trum  apponi  precipimus,  teftibus,'  &c.  Deeds  by  fubje£ts  bore, 
that  the  granter  had  fet  his  fipal  to  them,  or  caufed  the  fame  to  be 
appended  ;  but  it  appears,  that  witnefles  were  of  no  confequence  j, 
only  Craig  informs  us,  that,  where  a  party  ufed  the  feal  of  another, 
mention  was  made  of  it,  and  the  perfon  to  whom  it  belonged,  and 
this,  he  fays,  in  antient  deeds  frequently  occurrcdf-     Forgeries  of 

feals) . 

^  Anderfon's  Col.  No.  25;  f  P.  259.  5  iji 
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feals,  however,  became  common  ;  and  Heineccius,  who  has  treated 
the  fubje£l  with  learning  and  induftry,  fpecifies  no  lefs  than  fix  dif- 
ferent methods  of  falfifying  them.  About  eighty  years  ago,  fays  Sir 
Thomas  Craig,  full  faith  was  given  to  charters,  although  fupported 
by  the  feal  of  the  granter  alone  ;  but,  in  regard  many  inconvenien- 
cies  happened,  after  the  death  of  proprietors,  either  by  the  fraud  of 
their  widows,  or  of  thofe  into  whofe  cuftody  the  feals  happened  to 
come,  and  that  deeds  made  after  the  death  of  the  granter,  were 
often  found  to  be  fealed  with  his  proper  feal ;  therefore,  an  z€i  of 
Parliament  was  made,  in  the  1540,  to  remedy  evils  of  fuch  magni- 
tude. 

By  this  a^,  then,  fubfcriptions  were  firft  required ;  but  writing 
had  become  a  branch  of  education,  and  fuhfcnptions  commonly 
ufed,  long  before  the  adl.  People  had  become  proud  of  bemg  able 
to  fign  their  names,  and,  unUf5»  this  had  been  the  cale,  the  afl: 
would  have  required  impoffibilities.  Subfcription,  however,  did 
not  get  into  faftiion  all  at  once. 

Every  thing  at  thefe  early  periods  was  preferred,  which  carried 
an  air  of  myftery  and  concealment ;  fo  in  place  of  the  full  fubfcrip* 
tion,  people  of  confequence  figned  deeds,  by  the  letters  of  their  own 
name,  and  of  Chrift  or  fome  tutelar  Saint,  fancifully  and  barba- 
roufly  combined.  Thefe  fubfcriptions,  termed  tnonogramsy  were 
originally  ufed  in  feal  rings,  and  were  continued  in  authenticating 
writings,  for  ages  after  the  days  of  Charlemagne,  who  is  fftid  to 
have  been  the  firft  Prince  who  fubfcribed  by  them. 

Malcolm  Canmore  is  faid  to  have  given  furnamcs  to  his  nobility; 
and  others,  not  named  by  the  King,  took  their  furnames  from  their 
lands,  and  fitted  their  armorial  bearings  to  thefe  names.  Buchanan 
thinks  that  furnames  were  introduced  at  a  later  period,  firft  among 
the  French,  and  then  with  us  ;  he  obferves,  that  the  fecond  or  dif- 
linguiftiing  names  of  the  anlient  Scots,  were  all  taken  from  fome 
particular  mark  or  quality  of  the  perfon  ;  or  patronimicks  from  his 

father 
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father  or  other  predeceflbr ;  and  the  fame  may  be  faid  of  the  French 
and  other  nations.  Accordingly,  Father  Mabillon-  remarks,  that 
fprnames  began  about  the  commencement  of  the  eleventh  century, 
being  only  nicknames  before  that  period.  '  Thus,  Malcolm  had 
Catimorcj  from  a  large  head, — Charles  the  Grqfs^ — William  the  Con^ 
queror^ — Richard  Cosur  de  Lion^  &c. 

As  no  law  prevented  people  from  affbming  fuch  names  as  they 
pjeafed,  fo  a  latitude  in  the  matter  of  fubfcription  was  alfo  afTumed. 
The  natural  vanity  of  our  anceftors  was  nourilhed  by  intercourfe 
with  the  French  ;  from  them  fome  figned  by  their  fui;name  without 
the  Chrlftian  name,  and  many  by  the  name  of  their  lands,  altering 
the  title  with  their  property.  This  bad  pradiice  was  not  correded 
titU  the  1669,  by  the  zift  ad  of  the  3d  fefEon  of  the  2d  Parliament 
of  Charles  IL,  which,  declares^  '  That  it  is  only  allowable  for  noble- 
^  men  and  biihops  to  fubfcribe  by  their  titles ;  and  that  all  others 
^  ifaal)  fubfcribe  th^r  chriftened  names,  or  the  initial  letter  thereof, 

*  with  their  furnames;  and  may,  if  they  pleafe,  adjeft  the  defigna- 
*.  tion  of  their  lands,   prefixing  the  word  of  to  thefe  defignations, 

*  under  the  pain  of  being  amerced  by  the  Privy  Council  *.*  I  now 
return  to  th?  other  requifite  of  the  a6t  154Q1  which  regards  the  wit- 
njeffes  to  fubfcriptioa  of  parties.. 

Lord  Kames  notices  a  great  impropriety  in  our  old  ftatutesi. 
which  require  the  prefence  of  witnefles,  without  enjoining  them. 
to  fubfcribe,  in  token  that  they  did  witnefs  the  obligor's  fub* 
fcription.  The  obfervation  is  juft,  but  it  does  not  apply  to  the  adl 
1.340,  though  the  oldeft  on  this  fubjedt.  That  adt  exprefsly  re* 
quires  the  fubfcription*  both  of  the  party  and  of  the  witnefTes.  In 
his  Lordftiip's  ftatute  law,  it  is,  indeed,  thus  abridged  :  '  That  no 

*  faith  be  given  to  writs,  unlefs  the  party  fubfcribe  before  wit- 
'  nefles  ;'  but,  in  the  ad,  the  word  befon  is  not  to  be  found;  it  re- 
quires the  *  fubfcription  of  him  that  awe  the  fame  (i,  e.  the  oblige- 

•  ment); 

♦  Yol,  ii.  p.  506.  Aft  concerning  the  privilege  of  the  hjoa.. 
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•  ment)  and  witnefs/  The  words  are  doubtlefs,  too  loofe  and  ge- 
neral, fo  was  the  pradice  following  ir,  which  I  (hall  give  in  the 
words  of  Mr  Erfkine :  *  As  this  ftatute  prefcnbed  no  plain  rule, 
about  inferting  the  names  and  defignationb  of  the  witneflcb  in  ihe 
deed,  or  about  their  fubfcribing  as  witnefles,  the  I'ubfequent  pracr 
tice  was  far  from  uniform.  In  a  few  inllances,  the  witnefles  fub- 
joined  their  fubfcriptions  to  the  deed,  without  having  their  names 
inferted  in  the  body  of  it ;  and  more  frequently,  their  names  were 
inferted  without  their  fubfcribing.  But  this  laft  pradice  aflFord- 
ing  no  degree  of  evidence,  that  the  witneffes  inferted  wcie  duly 
prtrfent  at  ihe  granter's  fubfcription,  fince  it  was  in  the  power 
of  the  writer,  even  where  the  deed  was  truly  figned,  remotis 
tcfiibusj  to  name  any  perJbns  whom  he  pleafcd  as  wiiiieffes*/  A' 
remedy  was  intended  by  the  8oth  ad  of  the  6ih  Parliament  of 
James  VI.   1579,  which  ftaiutes,   *  That  all  writs  of  great  import- 

•  ance  fhould   be   fubfcribcd  and   fealed   by   the  principal   parties, 

•  otherways  by  two  famous  notars,  before  four  famous  witnefles,  de- 

•  nominated  by  their  fpecial  dwelling- places,  or  fome  other  evident 

•  tokens,  that  the  witnefles  may  be  known,  being  prefent  at  the  time, 

•  other  ways  to  mak  na  faith.'  Sir  George  M'Kenzie  fays,  that 
fuch  writs  by  this  ad  are  to  be  fubfcribed  and  lealed  before  two  fa- 
mous witnefles.  There  is  not  in  the  ad  one  word  of  witneflfes  re- 
quired to  a  party's  fubfcription  who  can  write  ;  but  four  witncflfes 
are  appointed  to  be  prefent,  and  to  be  defigned  in  the  writ,  in  cafe 
the  party  cannot  write,  and  when  the  deed  is  executed  by  notaries. 
The  blunder  then  noticed  by  Lord  Karnes,  is  not  to  be  found  in 
this  laft  ad  ;  for,  though  intended  to  fupply  the  defeds  of  the  pre- 
ceding ftatutcs,  it  requires  neither  witnefles  nor  their  fubfcriptions  ; 
the  lubfcripiion  and  feal  of  the  party  who  can  write  are  held  to  be 
fufiicient  as  to  his  deeds.  The  error  then  lay  not  in  our  ftatutes, 
but  in  the  pradice  which  deviated  from  the  exprefs  appointment  of 

the 
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the  aft  1540,  and  fupplied  what  was  not  required  in  the  1579,  by 
adhibiting  two  witnefles  to  the  figning  and  fealing.of  patties,  and 
by  inferting  the  names  and  dwelling-places  of  thefe  witnefles,  in* 
deeds,  and  thus  introduced  the  imperfe£t  caufe  mentioned  by  Lord 
Karnes ;  for,  as  he  well  obferves,  the  tefting  claufe  being  neceflarily 
inlerted  before  the  fubfcription  of  the  party,  cannot  otherwife 
than  prophetically  be  evidence,  that  the  witnefles  faw  the  obligor 
fubicribe. 

A  miftake  fo  egregious  proved  in  fa<3:  almofl:  fatal  to  the  evi- 
dence of  writings.  To  require  witnefles  to  the  fubfcription  and 
feal,  without  any  certain  evidence  of  their  having  been  prefent  at 
the  execution  of  the  deed  itfelf,  was  an  evident  returning  to  parole 
teftimony  by  reducing  deeds  to  dependence  upon  witnefles ;  and, 
confequently,  opened  a  conftant  fource  of  litigation.  The  defigna- 
tions  of  witnefles  were  allowed  to  be  fupplied,  or  more  particularly 
condefcended  on  ;  in  fhort,  every  thing  turned  upon  verbal  evi- 
dence, and  threw  part  of  the  property  of  the  fubjedl  upon  the  dif- 
pofal  of  the  judges,  who  followed  no  fixed  rule,  and  determined 
every  cafe  by  its  own  circumflances. 

No  law  or  remedy  appears  till  1593*;  but  this  aft  in  place  of 
fupplying  the  imperfeftidns  regarding  the  evidence  of  witneflTes, 
introduced  an  additional  requifite  in  the  tells  of  writs,  by  ordering 
the  writers  names  and  defignations  to  be  inferted  at  the  end  of  all 
deeds.  Though  the  aft  was  fpecial,  pointed,  and  exprefs,  the  Court 
of  Seflion  ufed  the  greateft  freedom  with  it ;  upon  prefumption  that 
the  Legiflature  only  meant  to  make  certain  of  the  writer,  they  al- 
lowed him  to  be  condefcended  on.  Though  the  aft  appointed  the 
writer  to  be  inferted  before  the  witneflTes,  they  admitted  the  infer- 
tion  any  where  ;  and,  what  weakened  it  ftill  more,  they  admitted 
general  and  uncertain  defignations,  by  which   means  this  law   was 

Vol.  I.  R  attended 
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attended  with  very  little  efFeft.  Another  adl,  which  was  made  fome 
years  prior  to  this  ftatute,  helped  greatly  to  weaken  tlie  atteftation 
of  writs,  viz.  c.  4  of  the  9th  Parliament  of  James  VI.  whereby 
the  fealing  of  all  writs  agreed  to  be  regiftraied  was  difpenfed  with. 
By  this  a£t,  it  is  clear,  that  fealing  remained  neceffary  in  all  writs 
not  agreed  to  be  regiftered,  or  not  containing  claufes  of  regidration ; 
but  the  omiffion  in  the  one  cafe  induced  the  omiffion  in  the  other, 
and  fealing  foon  thereafter  went  entirely  into  difufe,  except  in  public 
and  private  charters. 

Matters  were  allowed  to  remain  on  this  doubtful  footing  for  up- 
wards  of  eighty  years.  Redification  became  indifpenfibly  necef- 
fary, which  was  at  laft  effeded  by  the  important  aft  of  Charles  II. 
1681*.  This  ftatute  enadls,  That  only  fubfcribing  witneffes,  in  writs 
to  be  fubfcribed  by  any  party  hereafter,  (hall  be  probative,  and  not 
the  witnefies  inferted  not  fubfcribing :  And  that  all  fuch  writs  to  be 
fubfcribed  hereafter,  wherein  the  writer  and  witneffes  are  not  de« 
iigned,  (hall  be  null,  and  are  not  fuppliable  by  condefcending  upon 
the  writer,  or  the  de(ignation  of  the  writer  and  witneffes  :  And  fur- 
ther, that  no  perfon  (hall  fubfcribe  as  witnefs,  unlefs  he  then. know 
that  party,  and  faw  him  lubfcribe.  Sir  George  M'Kenzie  tells  us^ 
that  this  laft  part  of  the  aft  was  occafioned  by  the  following  re- 
markable cafe.  A  gentlewoman  pretended  that  (he  could  not  write 
before  company,  and  defired  to  (ign  the  paper  in  her  own  chamber^ 
and  at  her  return  brought  it  back  fubfcribed,  after  which  (he  raifed 
a  reduftion  of  the  paper  as  not  truly  figned  by  her.  The  aft,  laftly, 
provides  :  '  That  the  witneffes  be  defigned  in  the  body  of  the  writ 
'  otherways  to  be  void  and  null.'  This  is  the  laft  ftatute  in  behalf 
of  the  matter  of  atteftation. 

Hitherto,  during  the  long  period  from  the  Norman  conqueft,  to 
the  reign  of  Charles  II.  deeds  in  England  had  depended  upon  the 
feal  alone  ;  and  the  atteft  was,  '  fcaled  and  delivered.'     By  an  aft 

of 
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.  rights  of  lands,  infomuch  that  conveyance  by  delivery,  withotit 
any  writing,  remained  in  Epgland  till  the  reign  of  Charles  II.  and 
Craig  aflTures  us,  that,  in  the  highlands  of  Scotland,  lands  were 
tranfmitted,  in  his  time,  by  kizin  propr Us  manibus  of  the  fuperior. 
With  regard  to  moveables,  the  old  Saxon  cuftom  was  continued  by 
the  Normans,  of  tranfadling  bufinefs  in  prefence  of  their  courts  j 
and,  afterwards,  by  the  various  recognizances  introduced  by  fta- 
tute  formerly  explained,  which  rendered  tranfadtions  of  import- 
ance almoft  independent  of  private  formalities. 

From  caufes  of  the  fame  kind,  the  inconveniencies  arifing  from 
the  imperfections  of  the  a£ks  1540,  and  1579,  were  avoided  in  Scot- 
land, which,  at  firft  fight,  would  feem  to  have  been  intolerable^ 
Our  forms  in  real  rights  were  much  better  calculated  than  thofe  in 
England,  to  exclude  impofition  and  forgery,  not  only  in  their  own 
nature,  bur  from  the  fyftem  of  regifters,  the  greateft  part  of  which 
were  introduced  in  that  period  ;  and  in  moveables,  the  fafe-gaard  lay 
in  the  a£t  of  regiftration,  which  was  not  a»  fidion,  but.  a  judicial 
procefs,  that  put  the  attefts  of  the  deeds  of  thefe  times  out  of  the 
power  of  the  granter  to  quarreL 

The  infertion  of  a  date  in  deeds,  is  not  required  by  any  exprefs 

^  law  ;  Lord  Stair,  however,  holds  it  to  be  de  fub/lantialibus^  when  the 
queftion  regards  the  truth  or  authenticity  of  the  writing,  Mr  Er- 
ikine  differs  from  his  Lordfliip's  opinion  j  *  as  folemnities  (fays  he). 

*  are  not  to  be  multiplied  without  a  warrant  either  from   (latute  oc 
'  univerfal  cuftom,  deeds  have  been  adjudged  valid,  without  mention 

*  either  of  the  place  or  the  time  of  figning ;'  and  for  this  he  cites  two 
decifions,  —  February   15.    1706,   Duncan;    and   July   2.1.    1711^ 

Ogilvie*. 

In  very  antient  deeds  no  dates  are  to  be  found.  There  is  no  date 
in  the  -^barter  of  Duncan,  nor  in  many  of  the  older  deeds  in  Mr  An- 
derit   V  :olledion.     The  clergy  firft  began  to  infert  dates  in  their. 

writings  J. 
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writings ;   but  thefe  being  generally  taken  from  their  church  feafts, 
were  very  uncertain,  and  often  created  great  confufion  :   *  In^  anti- 

•  quis  monumcntis  (fays  Craig)  data,  ut  ab  hominibus   prifcae  fim* 

•  plicitatis,  (olebant  omitti  *.' 

Though  writings  of  great  antiquity  be  often  found  without  dates, 
it  has  been  the  univerfal  ufage  of  writers,  for  centuries  pad,  care- 
fully to  infert  both  the  true  date  and  place  in  the  tefting  claufe  of 
all  their  deeds.  If  either  of  thefe  are  omitted,  or  indiftindly  ex- 
prefled,  it  is  a  flovcnly  omiflion  ;  at  the  fame  time,  if  any  furmife 
of  fufpicjon  arifes,  or  any  reason  can  be  affigned  for  fuppofing  a 
defigned  ncgle£k,  every  prefumption  will  be  admitted  againft  the 
deed  itfelf ;  at  lead,  it  will  be  prefumed  to  be  of  the  date  mod  ua-^ 
favourable  to  its  own  validity. 

Writings  were  antiently  executed  on  the  broadfide  of  the  fheets, 
and  afterwards  rolled  up ;  hence  the  word  'volume  from  the  Latin* 
volumina^  quia  involnjuntur  et  quaji  in  fe  retorquentur.  The  record, 
minutes,  or  tranfadtions  of  the  whole  courts  of  the  nation,  were 
written  in  rolls,  and  termed  the  rollments  of  Court.  1  he  keeper  of 
the  county  records  in  England  is  named  Cuftos  Rotulorum^  and  our 
Lord  Regifter,  Clerk  of  his  Majefty's  Council  and  Rolls ;  and  in  all 
the  inferior  courta,  at  this  moment,  the  minutes  are  called  the  rolls* 
of  court.    This  form  was  evidently  inconvenient.    The  pradlice  was 

« 

to  pafte  one  (heet  to  another  ;  and,  in  order  to  authenticate  the 
whole,  the  party  wrote  his  name  at  the  joining  of  each  fheet,  the 
Chriftian  name  upon  one  (heet,  and  the  furname  upon  the  other.. 
Practice  had  introduced  this  method,  to  fupply  the  defedl  of  evi- 
dence, which  a  deed  behoved  otherwife  to  be  liable  to  ;  but  no  law 
had  inforced  it.  Neglects  and  errors  in  this  article  were  confe- 
quently  not  uncommon,  and,  where  they  happened,  the  import  fell 
to  the  determination  of  the  Court  of  Stlfion.  In  fuch  a  cafe,  it 
was  natural  to  determine  every  cafe  by  its  own  circumdances ;  they 

confideredi 

^  Craig,  p.  2 1  n 
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confidered  in  what  fheef  the  principal  obligements  lay ;  how  the 
holder  was  affedied  by  the  objedion ;  whether  any  thing  fufpictous 
appeared  in  the  bufinefs ;  and  fuftained  the  deed  or  rejedled  it  ac- 
cordingly. 

To  introduce  a  certain  rule  in  this  particular,  and  obviate  the 
other  inconveniences  of  (heet  writing,  an  a£t  of  Parliament  pafled 
in  the  1696*  :  '  Ordaining  that  every  perlon  (hould  thenceforth  be 
at  liberty  to  write  them  upon  (heets  battered  together  as  formerly, 
or  by  way  of  book,  in  leaves  of  paper,  either  in  folio  or  quarto, 
providing  that  each  page  be  marked  by  the  number,  firft,  fccond, 
third,  &c.  and  figned  as  the  margins  were  before  ;  and  that  the 
end  of  the  laft  page  makes  mention  how  many  pages  are  therein 
contained,  in  which  page  only  witneflcs  are  to  fign  where  wit- 
neiTes  are  neceffary,  which  writs  fo  executed  are  declared  to  be  as 
valid  as  if  written  on  feveral  (heets,  battered  and  figned  on  the 
margin,  according  to  the  prefcnt  cuftom.' 
This  a<a  is  the  rule  of  our  pradlice  in  thefe  matters  j  and  fub- 
fcribing  has  thereby  been  made  a  ftatutory  folemnity,  which  is 
therefore  to  be  carefully  attended  to,  wherever  the  old  form  of 
writing  on  (heets  may  happen  to  be  preferred.  The  laft  requifite 
to  our  deeds  is,  that  they  (hould  be  written  upon  ftamped  paper, 
a  requifite  happily  unknown  to  Mr  Dallas,  and  our  other  predece(^ 
fors  of  the  feventeenth  century  ;  none  of  our  writers  on  the  law 
have  ever  looked  farther  for  the  origin  of  this  bufinefs,  than  to  the 
a£ts  of  Parliament  of  William  and  Anne  ;  but,  in  fad,  the  marking 
or  ftarnping  of  the  paper  for  writing  deeds  is^s  old  as  the  reiga  of 
Juftinian.  All  notaries  were  difcharged  to  write  their  deeds  upon 
any  other  paper,  but  what  (hould  be  furnilhed  them  by  the  public 
marked  with  the  name  of  the  comptroller  of  the  finances  for  the 
time.  The  papers  fo  marked  they  diftinguifhed  by  the  title  pro- 
tocol. 

From 

♦  c.  15.  3d  feir.  i(VParl.  Will.  III. 
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Ffom  the  ftamp  paper  difcovered  in  the  ftudyof  the  Roman  law,  fe- 
veral  of  the  dates  of  Kurope,  and  particularly  the  French,  taxed 
the  bufinefs  of  writing  deeds,  by  obliging  the  notsiries  to  write 
upon  protocols  (lamped  and  marked  on  the  top  by  an  officer  of  the 
crown.  At  laft,  in  April  1674,  the  tax  was  extended  to  all  deeds, 
and  the  paper  upon  which  they  were  written  was  called  papier 
timbre.  Though  our  King  William  mortally  hated  Lewis  XIV. 
he  was  glad  to  follow  his  example  in  this  bufinefs  ;  no  fooner  was 
the  French  revenue  of  the  ftamps  known  in  the  Court  of  England, 
than  a  fimilar  tax  was  determined  on.  Accordingly,  paper  and 
parchments  were  firft  taxed  and  ftamped  by  Pari,  in  the  5th  of 
William  and  Mary  1693,  and  by  various  adis  fmce  that  time  have 
been  extended  and  increafed,  according  to  the  demginds  of  govern- 
ment, and  the  neceffity  of  the  times. 

Thefc  ads  declare,  that  no  deeds  written  on  any  paper  not 
ftamped,  (hall  be  available  In  law  or  equity,  until  payment  of  a  pe- 
nalty over  and  above  the  duties.  In  England,  payment  of  the 
duties  and  penalty  is  always  received  in  the  courts,  becaufe  the  la:w 
only  meant  to  fecure  the  revenue,  not  to  de  Iroy  the  evidence  of 
parties.  With  us,  the  adion  ftops  till  the  duties  are  paid  at  the 
office,  and  the  deed  ftamped ;  becaufe  there  is.no  perfon  in  the  court 
entitled  to  receive  it. 

Since  the  introdudion  of  ftamps,  we,  !n  imitation  of  the  Englifli,. 
never  fail  to  mention  in  the  tefting  claufe  of  our  deeds^  that  they 
are  written  on  ftamped  paper,  or  paper  duly  ftamped.  This  is  not 
ncceflary,  the  ftamp  fpeaks  for  it(elf  better  than  the  writer  ;  but,  as 
our  principal  deeds  are>  for  the  moft  part,  lodged  in  the  record,  this, 
circumftance  c^uld  not  otherwife  appear  upoa  the  extrad. 

We  have  now  gone  through  the  whole  of  our  laws,  regulating 
the  folemnities  in  executing  of  deeds  deduced  in  the  order  of  time  j. 
the  apphcatlon  of  thefe  laws  muft  be  followed,  as  it  occurs  in  the 
decifions  of  our  courts  ;  and  thence  we  airive,  by  the  fur  eft  road,  to 
a  perfed  knowledge,  not  only  of  the  general  import  of  the  tefting 

claufe^ 
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claufe,  as  now  underftood,  but  of  all  the  exceptions  and  variations 
which  have  hiiherto  occurred  in  pradice. 

The  atteft  of  a  deed  is  its  principal  defence  ;  if  this  fort  is  not 
ftrong,  all  is  in  danger  ;  upon  that  fide  it  is  lure  to  be  attacked. 
No  redudtion  is  brought  without  alledging  roundly,  by  way  of  ran- 
dom flior,  that  the  writings  called  for  want  the  folemnities  effential 
in  law.  That  we  may  defend  ourfelves  then,  and  attack  others  with 
fuccefs,  let  us  examine  how  this  bufmefs  has  hitherto  been  carried 
on,  obferving  the  order  already  laid  down. 

The  firft  thing  then  ib  the  fubfcription  of  the  party,  required  by 
the  ads  1540,  and  1579,  regulated  in  method  by  the  ad  1672. 

Thefe  ads,  in  the  matter  of  fubfcription  at  leaft,   are  fitiple  and 
exprefs  ;  the  name  of  the  parties  is  required  if  they  can  write,  and, 
if  they  cannot,  a  method  is  prefcribed  of  fupplying  the  defed   by 
notaries.    A  perfon  who,  by  imitation  of  a  couple  of  letters  learns  to 
make  the  initials  of  his  name,  cannot  be  faid  to  write,  nor  can  fuch 
an   aukward,    fhapelefs  letter  be  termed  a  fubfcription.     It   is   the 
liahit  of  writmg  that  gives  charader  to  the  hand,    and   affords   that 
variety,  and,  at  the  lame  time,  that  diftindion  of  writing  to  each  in- 
dividual, which  has  by  fome  been  confidcred  as  Providential.  A  perfon 
who  yvTites  no  more  than  two  letters,  does  it  feldom  ;   what  he  puts 
upon  paper  has  little  or  no  charader  ;  it  is  eafily  forged,  and  cannot 
well  be  deteded  comparatione  liter  arum.     The  ftatutory  provifion  of 
notaries  excludes    all    thefe   evils  ;   and,   therefore,   the    Court    of 
Scifion  ought  to   have  rejeded   in   totnm  fubfcription   by   intitials 
to  deeds  of  importance    Led,  however,  by  the  hardfliip  of  particular 
cafes,  tiicle  falutary  ftatuces  have  been  weakened,  nay,  contradided 
borh  in  the  words,  and  in  the  fpirit,  by  the  pradice  of  the  Court. 
Tluy  admitted  fubfcription  by  initials,  upon  a  proof  brought,  that 
parties   were   accuPiomed  fo  to  fubfcribe  ;    and  they   held  the  pro- 
dudion  of  a  fingle  feparate  writing,  fo  executed,  as  a  proof  of  the 
fad. 

When 
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Where  the  cuftom  of  the  narty  was  proved,  and  the  inftrumentary 
witnefles  divided  upon  the  adual  fubfcription,  the  Lords  called  ex 
officio  for  the  purfuer's  oath,  and  allowed  him  to  throw  the  balance 
in  his  own  favour*.  Afterwards,  the  objedions  to  this  pradiice  be- 
ing ftrongly  urged,  the  Court  retracted,  and  found,  that  a  proof  of 
the  adlual  fubfcription  of  the  deed  quarreled  is  neceflary,  and  that 
by  the  inftrumentary  witnefles,  and  none  others  f.  The  principle 
of  this  decifion  is  prefumed  to  be  our  prefent  rule  in  this  matter*  If 
the  initials  are  denied,  and  the  witnefles  alive,  a  proof  of  the  adgal 
fubfcription  rauft  be  brought.  The  witnefl^es  being  dead,  the  Lords 
afterwards  found  a  proof  of  the  parties  cuftom  fo  to  fign  fufficient.  . 

No  device  to  make  a  party  fubfcribefuddenly,  who  could  not  do  it 
before,  is  admiffible, — fuch  as  leading  the  hand,— writing  with  a 
pencil,  and  making  the  parties  trace  it.  No  fuch  fubfcription  can 
be  faid  to  be  that  of  the  party  ;  and,  therefore,  in  terms  of  the 
ftatutes,  writs  with  names  fo  adhibited  are  limply  null.  Such  was 
the  fate  of  a  difpofltion,  which  the  party  had  fubfcribed,  by  tracing 
the  fhapes  of  letters  made  with  the  mark  of  a  pin^. 

Contrary  to  the  a£t  1672,  an  aflignation  was  fubfcribed  thus, 
Fullarton  of  that  ilk;  the  want  of  the.Chriftian  name  was  obje£ted 
to  it,  and  repelled,  becaufe  the  a£t  doea  not  annull  fubfcriptionsj 
but  fubjedls  the  party  to  puniQiment  by  the  Privy  Council  §. 

The  firft  words  of  the  tefting  claufe  are,  *  in  ivitnefs  nvhereof  I 
'  have  fubfcribed  thefe  prefent s.  The  want  of  the  words,  •  I  have 
*  fubfcribed  thefe  prefents^  was  objedied  to  a  bond  j  but  they  were 
not  neceflary,  becaufe  the  law  trufts  not  to  the  aflertion  of  the 
party,  or  the  writer  of  the  deed,  but  to  the  fubfcriptions  them- 
felves  \. 

If 

♦  November  16.  1667,  Laird  of  Cultraes.  f  !«"«  '^^i,  Coutts. 

X  November  18.  it 50,  Crofby.  $  June  21.  1765,  Sir  Ihomas  Gordon. 

II  June  a  I.  1765,  Gordon. 
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If  the  deed  eonfifts  of  more  pages  than  one»  the  claufe  proceeds, 

•  /  have  fuhfcrihcd  thefe  prefents^  conjijling  of  this  and  the  ten  pre- 

*  ceding  pages.^'^Tht  only  cafe  (except  in  feifincs)  where  the  ob- 
jedion  of  not  having  mentioned  the  number  of  the  pages,  happened 
to  be  pled,  was  againft  a  teftament  of  fqur  pages  written  on  one 
{heet.  The  teftament  upon  that  account  was  fuftained*  ;  fo  that  it 
feems  we  are  only  to  underftand  the  adl  as  applying  to  deeds  con- 
fifting  of  more  (heets  than  one ;  however,  pradice  makes  no  fuch 
dillindion,  and  the  a£t  is  in  every  cafe  literally  complied  with. 
The  next  requifite  is,  *  written  upon  Jiamped  paper^  It  has  been 
adjudged,  that  two  deeds  cannot  be  written  on  the  fame  fheet  of 
ftamped  paper;  but  a  difcharge  of  a  bond  or  other  obligement  oa 
the  fame  (heet  is  certainly  good  ;  neither  is  it  a  nullity,  that  the  pa- 
per was  not  ftamped  at  the  date  of  the  deed  ;  it  is  fufficient  to  have 
it  done  before  produdion  in  judgement. 

The  next  thing  is  the  name  and  defignation  of  the  writer, 
firft  introduced  by  the  adl  15931  and  ultimately  eftablifhed  by 
the  a<a  1681.  We  have  heard  how  the  firft  of  thefe  afts, 
which  was  alfo  fpecial  and  exprefs,  was  deprived  of  a  great 
part  of  its  authority  and  effe£k,  by  the  fubfequent  pradice  of 
Court,  which  came  at  laft  to  be  corrected  by  the  ftatute  1681, 
declaring  that  the  want  of  the  writer's  name  and  defignatica 
fhould  thenceforth  be  a  defeat,  not  fuppliable  by  any  condefcend* 
ence. 

Printed  bonds  have  been  fuftained,  where  the  names  of  the  par- 
ties, the  principal  fum,  annualrents,  terms  of  payment,  and  pe- 
nalty were  inferted,  and  the  infertor  defigned.  The  tefting  claufe 
likewife  has  been  disjoined  from  the  deed,  and  fuftained,  thougk 
written  with  a  diffei-ent  hand,  without  naming  the  adjedorf.  The 
firft  of  thefe  decifions  is  a  dangerous  deviation  againft  the  words 
and  principle  of  the  ftatute  j  it  is  dangerous,  becaufe  it  encourages 

irregularity; 

•  JJiHuary  7.  1742,  Robert fiuu  f  Jtincp,  17 10,  White. 
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irregularity  in  the  cngroffing  of  deeds,  and  brings  all  fuch  under  the 
power  of  the  Court.  The  eflential  claufes  differ  in  every  fecurity, 
atid  the  judges  of  confequence  can  only  determine  what  are  elTen- 
tial,  and  what  are  not;  it  is  againft  the  words  and  principle,  becaufe 
the  a£k  intended  that  the  writer  of  every  word  of  the  deed  fhould 
be  mentioned ;  if,  therefore,  there  was  any  part,  the  wricer  of 
which  did  not  appear,  that  part  ought  to  have  been  held  pro  non  ad* 
je^lo. 

The  writer  of  a  deed  is  not  always  at  hand,  at  the  time  of  its  be- 
ing fubfcribed.     It  is,  therefore,-  extremely  commodious,   that   the 
tefting  claufes  of  deeds  may  be  inferted  by  any  perfbn  employed* 
Sometimes  the  deed  is  firft  fubfcribed  by  the  party  and  wiinefles, 
and  the  tefting  claufe  afterwards  filled  up.     In  thefe  cafes,   a  fuffi- 
cicnt  blank  fpace  is  always  left  between  the  writing  and  fubfcrip- 
tion.     Errors  in   this  have  often  occafioned  difputes.     When  the? 
fpace  is  infufficient,   the  fuperfluous  words  have  fometimes  been 
razed  to  procure  room,  and  at  other  times  part  of  the  tefting  claufe 
has  reached  below  the  fubfcription.     The  Court  have  no  doubt  fuf« 
tained  fuch  <)eed8,   where  they  appeared  to  be  otherwife  unfufpi- 
cious  ;  but  thofe  decifions  aie  no  precedents.  By  a  feries  of  decifionSy 
the  Court  found  that  the  ad  c68i  extended  only  to  the  writer  of 
the  body  of  the  deed  ;   fo  that  the  omiflion  of  the  name  and  de« 
fignation  of  the  writer  of  the   tefting  claufe  is  not  fatal.     The 
letter  of  the  a&  1681  will  no  doubt  bear  this  conftrudion  ;  but  it 
could  not  be  the  meaning  of  the  Legiflature,  if  it  was  of  import^- 
ance,  that  the  writer  of  the  body  of  the  deed  (hould  be  known,  it 
was  certainly  ncceffary  that  the  writer  of  the  tefting  claufe  fhould 
alfo  be  afcertained.     When  the  name  or  dcfignation  of  the  writer 
happened  to  be  totally  omitted,  the  judgements  of  Court  were  for  a 
confiderable  time  regulated  by  the  ftatute;  they  refufed  to  admit  the 
nuHity  to  be  fupplied  in  any  cafe  ;  at  laft,  they  began  to  relax,  and 
an  opportunity  foon  offered,  in  which  the  obvious  innocence  and 
ridicule  of  the  cafe  carried  them  againft  the  judgment  of  law  : 

S  a  *  A 
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A  fcroll  of  a  difcharge  was  fent  by  a  Writer  in  Edinburgn,  to  be 
executed  in  the  country.  The  fcroll  contained  his  own  name  as 
the  writer.  It  was  copied  by  a  country  procurator  verbatim,  re- 
taining the  name  of  the  writer  of  the  fcroll.  The  objedion  of  this 
plain  nullity  was  made  to  the  difcharge.  The  Court  allowed  the 
writ  to  be  fupported  by  a  proof  of  the  verity  *.  Ridiculous  as  thk 
accident  was,  it  occurred  again  three  years  afterwards.  The  Court 
faw  the  danger  of  their  laft  judgment  in  its  proper  light,  and,  in 
terms  of  the  a£l  i  J93,  found  the  writing  null,  the  real  writer  being 
neither  named  nor  defigned.  At  a  later  period,  they  again  relaxed^ 
and,  at  laft,  two  cafes  occurred,  in  which  the  Court  in  a  manner  re- 
pealed this  part  of  the  adl  altogether.  They  fuftained  the  objedioa 
to  the  want  of  the  writer's  defignation  in  the  docquet  of  accounts  ;. 
but  they  found  the  omiflion  fuppliable  by  proof,  and  upon  a  proof 

fuftained  the  docquet  t« 

The  neceffity  of  the  date,  as  before  obferved,  not  being  eftablifh- 
ed  by  ftatute  or  univerfal  pradice,  bonds  without  a  date  were  fuf- 
tained, in  regard  they  contained  a  fpecific  term  of  payment  ^U 
Though,  in  a  cafe  reported  by  Lord  Stair,  7th  June  1666,  the  date 
feems  to  have  been  confidered  to  be  an  eflential  folemnity  j  in  all 
cafesj  where  the  validity  or  the  preference  of  a  deed  depends  upon 
its  date,  that  date,  as  remarked,  is  effential  by  the  nature  of  the 
thing.  Thus  a  difpofition  in  prejudice  of  the  heir  at  law,  having 
no  date,  would  be  prefumed  to  have  been  granted  wiihin  the  fixty 
days  of  death- bed;  and,  in  a  competition  with  other  deeds  or 
diligence,  the  moft  urifavourable  date  would  be  annexed  to  the  one 
deficient  in  that  ariicle.  An  innocent  error  in  date  would  not  infer 
a  nullity  ;  but  where  a  bond  was  antedated,  to  preferve  it  from  an 
inhibition,  the  Court,  in  refentment  of  falfehood,  annulled  the  bond 
in  totum.     According  to  the  lame  principles,  an  aflignment  with   a 

falfe 

^  23d  December  1707,  Irving.        *     f  Z3d  November  1743,  Duke  of  Douglas^. 
%  Durie,  nth  December  162,1,  Hamilton,  &c 
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falle  date  was  totally  fet  afide,  and  prefumed  to  be  done  in  order  to 
obtain  a  preference  in  a  competition*.  An  objedlion  of  a  falfe  date^ 
in  order  to  avoid  the  plea  of  death- bed,  was  moved  againft  a  difpb- 
fition.     The  defender  anfwered,  *  That  a  falfe  date  by  law  is  not 

*  fatal  to  the  deed,   unlel's  defignedly  done  to  prejudge  a  party  : 

*  That  the  prefent  error  was  imputable  allenarly  to  the  ftupidiiy  of 

*  the  writer,  who,  in  copying  from  a  former  difpofition,  tranfcribed 

*  the  date  of  it  in  the  new  one.'     The  Lords  allowed  a  proof  of 
this  defence  by  the  inftrumentary  witneffes. 

The  omiflion  of  the  place  of  fubfcribing  has   been  uniformly 

found  not  to  be  a  nullity  t-     By  cuftom,  however,  the  place  is  fel- 

^om  or  never  omitted  to  be  inferted,  and  the  omiflion  of  it  in  a 

doubtful  or  fufpicious  cafe  would  have  confiderable  weight.     As  the 

Crue  place  aids  the  memory  of  all  concerned  in  the  tranfadion,  io  a 

rong  or  falfe  place  would  miflead,  and  in  fome  cafes  might  prove 

tal  to  the  deed.  « 

The  Tefting  Claufe  concludes  with  the  names  and  defignations  of 

e   witneffes.     For  a  confiderable  time,  the  Court  adhered  ftridlly 

^he  letter  of  the  ftatutes,  and  refufed  adion  to  all  deeds  in  which 

omiffion  in  thefe  particulars  appeared  ;    nay,  an  error  in  the 

iftian  name  being  inferted,  different  from  that  of  the  witnefs 

bribing,  annulled  a  bond  J.     At  laft,  as  in  the  former  matters, 

Judges  began  to  relax  j  they  fuftained  the  very  general  deligna- 

^  indweller  in  Edinburgh,   upon  the  perfon  interefted   conde- 

Aiending  upon  circuftances  fuflScient  to  diftinguifli  him  §.     Where 

^He    defignation  of  the  laft  witnefs,  might  in  language  be  applied  to 

^oth,  they  applied  it  accordingly,  thus,  *  A.  B.  writer  hereof,  and 

Ci,  B.  at  Leckie ;'  the  laft  words  at  Leckie^  were  held  to  be  the 

gnation  of  both  witneffes  ||.     Afterwards  they  refufed  to  do  this, 

in 

^  29th  March  16261  Keith. 

-t  14th  July  1709,  Vallay.     21ft  July  171 1,  Ogilvy. 

t  Forbes,  15 th  July  170-7,  Abcrcromby.  (  29th  November  1698,  Grant. 

ft  Forbes,  14th  December  1708,  Sheriffs. 
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in  a  fimilar  and  more  favourable  cafe  *.  A  bond,  in  which  one  of 
the  witnefles  wanted  a  defignation,  was  fuftained,  becaufe  the  obli- 
gor had  paid  a  part  of  it.  This  was  to  find  the  nullity,  not  a  total 
one,  but  refolvable  into  an  exception  which  the  party  might  re- 
nounce or  homologatet*  Having  thus  reduced  i lie  act  iblii  to  aa 
exception,  in  place  of  a  fimple  denial  of  adlion,  which  the  words 
clearly  import,  a  diftindtion  was  introduced  between  deeds  defedlive 
in  the  matter  of  witnefles,  and  thofe  which  wanted  them  altogether. 
Homologation,  or  an  implied  acknowledgement  of  the  verity  of  the 
deed,  was  admitted  to  exclude  the  exception,  confequently  the  diredt 
acknowledgment  by  oath  behoved  to  be  alfo  admitted.  Thus,  a  con- 
tradl  having  only  one  witnefs,  and  confequently  null  by  the  adt, 
was  allowed  to  be  fupported  by  a  reference  of  the  verity  of  the  fub- 
fcripiion  to  the  granter's  oath  J.  In  the  other  cafe,  where  there 
were  no  witnefles,  a^ion  was  totally  dented  §.  buch  uncertain  ana« 
molous  judgments  mud  always  follow  a  deviation  from  the  iplid 
ground  of  exprefs  fliatute  law,  and  time,  in  place  of  rectifying,  mul- 
tiplies the  contradidion,  and  broadens  the  error.  Thus,  fo  lace  at 
the  1738,  the  Court  rcfufed  to  fupply  a  dcfedive  obligation,  upon 
offer  of  the  moft  pregnant  proof  j| ;  and  they  had,  in  the  1710,  zQttA 
upon  the  fame  principle,  in  refufing  to  admit  a  reference  of  the  ve- 
rity of  the  fubfcription,  or  even  of  the  debt  itfclf,  to  the  granter's 
reprefentative^.  Yet,  in  the  very  fame  year,  they  allowed  the  o- 
miflion  of  a  writer's  name  and  witneflfes  to  be  fupplied  by  a  conde- 
fcendence  and  proof**. 

Thefe  decifions,  however,  it  is  to  be  hoped,  will  be  no  precedent, 
and  that  the  Court  will  return  to  the  rules  of  the  ftatutes.  Their 
^ecifioui  26th  December  1752,  feems  to  promife  as  much.     A  bond 

was 


*  pth  November  17 14,  Halden. 
X  26th  December  1695,  Beattie. 
11  25th  January  1738^  Low. 
••  5d  February  1710,  Maxwell. 


t   T  7th  February  17 15,  Sinclair, 
§  2  2d  December  17 10,  Gordon* 
%  4th  January  i7ix>>  Lcopi. 
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was  then  annulled,  becaufe  one  of  the  witnefles  happened  to  be  de- 
^     figned   brother- ger man,    in   place   of  brother-in-law,    to  a   third 


k: 


party  *. 


Thefe  varying  opinions  of  the  Supreme  Court  have  had  little  or 
*      no  effe^  upon  the  pradtice  of  our  conveyancers.     Thefe  gentlemen 
'      have  ftridly  and  circumftantially  adhered  to  the  folemnities  requi- 
red by  the  legiflature,  which  is  the  only  method  to  avoid  the  uncer- 
tainty of  legal  decifions.     Experience  has  taught,  that  objedions 
.    upon   informality   arc   often   fuftained    or    rejedied,    not   accord- 
ing to  the  merits   of  the  error   or  omiffion   itfelf,    but    accord- 
ifig  to  the  favourable  or  unfavourable  circumftances  of  the  cafe^ 
or  the  ideas  of  equity  or  expedience  thereby  imprefled  upoa  the 
judges. 

There  is  no  cxprefs  law  for  regulating  the  additions  on  the  mar- 
gins of  our  writings,  except  they  are  confidered  as  diftindt  deeds^. 
and  cbnfequently  included  in  the  general  rule  of  the  ad  1681  ;  but 
the  natural  prefumption  is,  that  they  arc  added  after  execution,  un- 
Icfs  the  contrary  appears.  Being  parts  of  the  deed,  they  require  fub- 
fcribing.  The  pradicc  therefore  is,  to  comprehend  them  within  the 
fubfcription  ;  i.e.  writing  the  Chriftian  name  upon  the  left  fide,  and 
the  furname  upon  the  other,  which  muft  be  done  before  the  fubfcri- 
bing  witncfies.  Thefe  additions  are  attended  with  all  the  requifites 
in  the  body  of  the  deed,  fcpirately  cxprefled,  or  rather  repeated;, 
and,  if  they  are  made  at  a  diffexent  time,  or  before  different  witnef- 
fes,  all  this,  as  already  mentioned,  muft  be  diftindly  expreffed.  The 
common  term,  marginal  note y  is  an  improper  one.  A  note  is  an  ob- 
fcrvation,  criticifm,  or  explanation  of  fomc  part  of  the  text ;  where- 
as, the  matters  we  arc  talking  of  are  additions  to,  or  amendments  of 
the  text,  and  Ihould  be  fo  named.  The  fubfcription  at  the  bottom 
of  the  page  does  not  apply  to  the  interlineations,  and  therefore  they 
ought  to  be  totally  excluded  from  pradiice,  even  where  it  may  bc: 

thought 

^  a6thr December  175^  Qtt^ipunoi  Grahamv.. 
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thought  to  be  obvioufly  innocent.  An  aflignment,  in  the  narrative, 
bore  4000  merks  to  be  due  by  the  cedent,  and  that  the  affignee  had 
advanced  to  him  an  equivalent  fum.  In  the  affigning  words<  howe- 
ver, the  writer  mentioned  only  3000  merks,  and,  upon  difcovering 
the  error,  he  amended  it  by  an  interlineation.  The  Lords  fuftained 
the  aflignment,  but  they  condemned  the  interlining  as  unwarrant- 
able *.  The  fecurity  of  deeds,  in  the  cafe  of  amendments,  fo  excel- 
lently provided  for  by  pradlice,  has  alfo  been  weakened  by  pofterior 
decifions  of  the  Court  of  Seflion.  An  amendment  upon  a  backbond, 
figned  by  the  granier,  was  found  good  againft  the  ufer  of  the  deed, 
though  no  mention  was  made  of  it  in  the  tefting  claufe  f.  The  rea- 
fon,  in  this  cafe,  was  the  prefumed  impoffibility  of  adding  any  thing 
to  a  writ  in  the  pofleflion  of  a  creditor.  It  was  objeded,  in  another 
inftance,  that  marginal  notes  were  thus  attefted,   *  and  witneOTes   to 

*  the  marginal  notes  alfo.'  Anfwered,  that  thefe  words  did  not  bear 
the  marginal  notes  to  be  figned  before  witnefles.  The  Lords,  how- 
ever, repelled  the  objedion  J.  Where  there  are  many  parties  to  a 
deed,  they  fubfcribe  at  different  places,  upon  different  dates,  and  be* 
fore  different  witneffes.  A  writer  muft  be  particularly  attentive  to 
have  all  thefe  feparately  and  diftindly  expreffed. 

As  thefe  long  attefts  can  more  conveniently  be  filled  up  by  the 
writer  of  the  deed,  or  at  lead  by  one  writer,  the  method  is,  to  keep 
notes  of  the  feveral  dates,  places,  and  defignations  of  the  witneffes, 
until  the  fubfcription  be  complete.  A  bond  by  a  fon  as  principal, 
and  a  father  as  cautioner,  happened  to  be  thus  tefted,  *  I  have 

*  written  and  fiibfcribed  thefe  prefents.'  It  was  objeded  that  the 
cautioner's  fubfcription  was  not  attefted  :  The  bond,  however,  was 
fuftained,  in  refped  of  the  cautioner's  being  an  acceffory  obligor  §. 
This  decifion,  it  is  apprehended,  would  not  be  a  precedent ;  it  is 
clearly  againft  the  ftatutes,  and  againft  the  nature  of  cautionary  o- 

bligements, 

♦  Forbes,  21ft  Deccmbjr  1709,  Lyon.      \  Kilkcrran,  June  17.  1741,  Spottifwood. 
X  Dec.  7.  1752.  Brooinficld.  J  Feb.  11.  1748.  Taylor. 
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A  dirpofiilon  quarrelled  upon  the  head  of  death-bed,  appeared  to  be 
vitiated  in  date  and  place.  The  purfuer  contended,  that,  in  that 
cafe,  the  date  and  place  were  inter fubjlantialia^  the  prefumption  of 
law  being,  that  the  real  date  had  been  erazed,  and  another  fuper- 
induced,  more  than  fixty  days  prior  to  the  death  of  the  grantcr,  ia 
order  to  avoid  the  challenge  of  denth-bed,  Thp  Lords  allowed  the 
verity  of  the  date  and  place  to  be  inflrudJed  by  the  inftrumentary 
witneflTes.  Here  the  circumftance  feerned  to  exclude  the  poiBbility 
of  antedating*.  A  difpofition  under  the  fame  obje<fiion,  appeared  to 
be  wr'iten  with  different  inks  fome  old  and  fome  new.  It  was 
figncJ  by  a  woman,  but  had  been  originally  intended  for  a  man, 
the  word  his  being  altered  into  her.  The  Lords  fubjedled  the  hold-' 
er  to  prove,  that  this  deed  had  been  read  over  to  the  grantcr,  and 
fubfcribed  of  a  date  feclufive  of  death-bed  t» 

Obliterations  or  illegibility,  have  often  been  attended  with  effed» 
equally  fatal ;  half  a  line  in  a  material  part  of  a  bond  being  plainly 
obliterated  and  unintelligible,  the  Lords  annulled  the  bond,  upon 
the  prefumption  of  a  bad  defign,  as  the  words  might  have  been 
material  J.  The  condition  of  a  bond  being  partly  fcored,  and  part- 
ly illegible,  the  bond  was  found  not  to  be  probative §. 

In  (hort,  every  error,  even  of  the  flighteft  kind,  in  this  very  nia* 
terial  claufe,  is  attended  with  danger  ;  and  thefe  errors  are  not  only 
taken  hold  of  by  the  Court,  in  cafes  where  unfavourable  circum- 
ftances  are  prefumed,  but  alfo  in  competitions,  where  the  debt  hap-^ 
pens  to  bear  hard  upon  other  creditors  :  fo  that  in  the  writing  and 
execution,  we  cannot  be  too  careful  ;  for,  like  an  open  countenance^ 
or  a  plain  fimple  fpeech,  integrity  is  prefumed  upon  the  fight  of  a 
fair,  diflin(Sl,  clean  written  deed;  regularly  attefted,  as  the  law 
dire£ts. 

The 

•  February  1730,  Errot.  f  Fonntamhall,  19th  February  1702,  Livingftoxu 

\  Stair,  22(1  November  1671,  Pattillo. 
J  Forbes>  18th  July  1712,  Earl  of  ButCr 
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The  omiflion  to  figa  any  of  the  pages  is  attended  with  the  worft 
confequences.  Cautioners  have  infifted  to  be  liberated;  and  con-* 
fenters,  that  their  confent  (hould  be  limited  to  the  part  of  the  deed 
by  them  fubfcribed.  To  omit  the  fubfcripiion  of  pages,  would  be 
juft  equal  to  the  omiflion  of  fubfcribing  (heets.  A  deed  was  found 
null  upon  this  head*.  A  difpofiiion  againft  which  the  fame  quarrel 
lay  was  fuftained,  in  regard  the  (heet  fubfcribed  contained  every 
thing  material  in  the  deedf*  In  the  cafe  ijth  February  1728, 
Earl  Dalkeith,  it  was  argued,  that  the  atteft  of  the  fubfcription  of 
'  confenters  was  not  within  the  a£t  1681.  The  adi,  however,  was 
foimd  to  be  general.  The  fubfcription  of  a  party  as  confenter  to  a 
contrafl  of  marriage,  confiding  of  fixteen  pages,  happened  only  to 
be  adhibited  on  the  laft.  The  Lords  found  that  this  finglc  fubfcrip- 
tion did  not  affeft  the  confenter  as  to  any  thing  contained  in  the 
fifteen  pages  unfigned. 

All  the  neceffary  blanks  fliould  be  carefully  filled  up,  and  no  void 
fpaces  be  left  in  which  any  fraud  may  be  perpetrated,  or  fuper  ad- 
ditions made ;  and  it  is  to  be  taken  for  a  facred  rule,  that,  after 
fubfcription,  no  Wank  is  to  be  filled  up,  by  which  the  intereft  of  the 
pnrties  can  in  any  (hape  be  affe^ed.  To  leave  dates,  and  fometimes 
defignations,  blank  in  the  narrative,  is  common  ;  but  this  is  done 
only  narrative:  the  deeds,  or  other  matters  alluded  to,  fully  fupply- 
ing  thefe  words.  In  general,  the  prefumption  of  law  is,  that  all 
blanks  were  filled  up  at  the  date  of  the  fubfcription  ;*  but,  if  any  o- 
ther  matter  of  importance  turns  upon  this  circumftance,  and  any 
thing  appears,  to  be  done,  expojijailo^  it  leads  to  an  inquiry  by 
parole  evidence^  and  places  the  deed  in  danger. 

This  is  the  place  to  confider  the  proper  perfons  to  be  chofen  as 
inftrumentary  witnefles,  at  the  execution  of  deeds.  The  firft  thing 
to  be  attended  to,  is  the  age  of  fuch  witnefles.     A  minor  is  habile, 

T  2  bccaufc 

*  Bruce,  i8ih  December  17 14,  McDonald, 
f  Forbesi  23d  November  1708,  Sfm. 
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becaufe  his  judgment  is  prefiimed  to  he  fufficient  for  the  purporfe  ; 
but  a.  pupil  is  not,  A  contradl  was  fet  afide  upon  the  objcdiion, 
that  one  of  tlie  witnefles  had  been  at  the  time  a  few  days  (hort  of 
fourteen  years  of  age*.  Witnefles  to  deeds  are  in  law  prefumed  to 
be  chofen  or  required  ;  and,  therefore,  the  neareft  relations  may  be 
chofen.  Sir  George  M'Kenzie  doubts  if  women  may  be  witnefles, 
although  no  law  exprefsly  excludes  them.  The  exclufion  of  the 
female  fex  arifing  from  antient  cuftoms  and  manners,  was  kept  up 
by  other  concomitant  circumftances,  and  by  the  nature  of  the  thing. 
Men  who  could  write  their  names,  were  long  very  Icarce  in  both 
kingdoms,  but  women  much  fcarcer,  writing  to  them  is  a  very 
modern  piece  of  education.  In  general,  they  are  opener  to  impoli- 
tion  than  men  in  matters  of  civil  bufinefs,  and  as  iiiftrumentary 
witnefles  are  always  prefumed  to  be  chofen  or  required  by  the 
parties,  the  choice  of  women  was  avoided  as  fufpicious.  In  criminal 
matters  they  came  to  be  admitted,  becaufe  accident  orneceffity 
made  them  witneC^es  without  any  choice,  they  were  therefore  necet- 
fary,  and  often  no  other  are  to  be  had.  Inveterate  pradice  has  now 
made  it  a  rule,  that  women  are  totally  fliut  out  from  being  inftru- 
mentaty  witneflies.  Whether  in  the  want  of  men,  a  deed  witnefled 
by  women  would  be  fuftained  or  not,  has  never  yet  come  to  trial. 

A  creditor  cannot  be  witnefs  to  an  obligcment  in  his  own  favour; 
and  it  is  a  general  rule,  that  no  perfon  is  a  proper  witnefs,  where  he 
has  a  diredl  ihtereft  to  fupport  the  deed ;  though  the  favour  of 
teftaments  once  prevailed  with  the  Court,  to  allow  the  fublcription 
of  a  legatee  as  a  wicnefsf. 

Famous  witnefl^es,  as  the  law  terms  them,  or  witnefles  of  the  beft 
charader,  ftiould  always  be  called  upon  ;  but  if  a  perfon  lying  un- 
der, objedions  in  point  of  charader,  happen  to  be  made  a  witnefs, 
one  of  the  parties  cannot  afterwards  objed  to  him,  the  choice  being 
prefumed  to  be  made  by  mutual  confeat  J^ 

The 

*  12th  December  1738,  Davidfons.  f  Harcus,  March  i68j,  Graeme. 

X  Fountainhall,  i  ft  February  17 10,  Baillie, 
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iininterefted ;  for  inftances  theie  have  been,  where  fuch  rela- 
tions have  denied  their  fubfcriptions,  and  fee  afide  deeds  to 
their  own  prejudice.  This  objrdion  is  at  prefent  not  much 
in  pradlice.  It  remains,  however,  in  full  force,  and  would  be 
fatal  to  many  of  our  late  writings*  fhould  the  experiment  be 
tried. 

It  is  now  proper  to  obferve,  that  inftrumentary  witneflcs  have 
no  concern  with  the  fubjeft  matter  of  the  deed,  to  the  atteftation  of 
which  they  are  called  ;  and,  therefore,  though  the  paper  muft  ei- 
ther be  read  over  to,  or  read  by  the  party,  before  his  fubfcription, 
there  is  no  neceflity  for  this  being  done  in  prcfence  of  the  witneiles, 
—it  is  the  fubfcription  alone  that  they  arc  called  upon  to  atteft. 
It  is,  however,  expedient  to  allow  the  wrtnefles  to  be  prefent  at 
reading  of  the  deed ;  and  it  is  plain,  that  if  witnefles  had  not  been 
made  more  acquainted  with  the  contents  of  deeds  formerly»than  they 
generally  are  now,  it  is  impoifible  they  could  have  fo  often  fupplied 
the  want  of  foiemnities,  as  from  our  decidons  it  is  evident  they 
have  done  As  a  witnefs  is  confidered  to  be  a  iimple  attefter  of  the 
fubfcription,  he  is  confequently  bound  by  nothing  to  his  own  pre- 
judice in  the  deed.  To  bind  him  he  muft  be  taken  as  a  confenter, 
but  if  it  could  be  proved,  that  the  deed  was  read  over,  and  he  not- 
wiihftanding  remained  filenr,  though  he  might  not  be  bound,  ftrong 
prefumptions  would  arife  againft  him  in  an  after  difpute  ;  nay,  if  he 
was  prefent  at  the  agreement,  or  concerned  in  it  as  a  relation,  it 
will  go  far  to  exclude  any  quarrel  afterwards  made  by  him,  efpeci- 
ally  in  contradts  of  marriage,  where  a  father  or  a  brother  figns 
witnefs  to  his  daughter  or  fifter*s  deeds. 

It  happened  that  a  perfon  figned  a  deed  as  a  witnefs ;  i.  e.  he  added 
^he  wpid  witnefs  to  his  fubfcription-,  and  it  was  pled,  that  he  was 
not  bound  ;  luckily  the  party  interefted  was  able  to  prove,  by  the 
Teal  witnefles,  that  the  deed  was  read  over  in  their  prefence  ;  the 
•adjcdion,  therefore,  was  juftly  held  to  be  an  error  ot  no  bad  coa- 
fequence.     In  one  cafe,  it  is  abfolutely  neceflfary,  that  the  witneflies 

be 
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Thefe  pafled  from  hand  to  hand,  and,  if  filled  up  by  the  laft  holder, 
were  held  to  be  luflicient  ;  it  is  impoirible  to  conceive  a  pradice  in 
more  diredl  oppofition  to  the  letter,  the  fpirir,  and  the  genius  of  all 
our  flatutes,  and  even  our  commoa  lavv.  It  arofe  from  the'weak- 
nefs  of  tliefc  ftatutes,  as  explained  and  fuppoited  by  the  decifions  of 
the  Court.  It  being  once  determined,  that  the  parts  of  a  deed 
might  be  filled  up  by  a  perfon  different  from  him  who  wrote  the 
body  of  it,  then  it  came  to  be  of  little  importance  how  much  of  it  ' 
was  left  blank  at  fubfcription.  The  name  and  defignation  of  the  ere* 
xliror,  or  receiver,  was,  no  doubt,  one  of  the  moft  efTcntial  parts  of  the 
deed.  It  behoved  the  name  of  the  writer  of  the  effential  part,  at  lead, 
to  be  inferted  ;  but  that  rule  was  in  this  cafe  difpenfed  with.  It  was  next 
objedled,  that  thefe  blanks  were  plainly  filled  up,  after  fubfcription, 
different  from  the  intention  of  the  granter  ;  but  this  was  eafily  ob- 
viated  by   a   prefumption   borrowed    from  the  civil  law  :  *  Omnia 

•  prcfumuntur,  folemniter  adla;  et  interpretatio  fumenda  eft,  ut  adus 

*  valeat.'  In  general,  the  infer tions  quarrelled,  were  prefumed  to 
have  been  made  at  the  time  of  fubfcription.  Writings  without  a 
creditor  or  receiver,  were  in  reality  no  deeds  at  all  j  they  invited  the 
commiffion  of  fraud  in  all  its  fliapes,  and  ridiculed  all  our  laws 
upon  thefe  fubjedU  ;  yet  ^id  our  Courts  fupport  this  bad  pradtice, 
iintil  it  became  an  unfufferable  nuifance,  and  as  fuch,  was  rooted  out 
by  the  ad  1696,  c.  23.  By  this  ad,  a  writ  may  ftill  be  fubfcribed 
blank,  but  then,  if  it  is  afterwards  filled  upi  the  fame  witnefles  muft 
be  called  to  fee  it  done,  and,  it  filled  up  with  a  diflferent  hand  from 
the  body,  the  docquet  muft  bear  the  res  gejia. 

Having  gone  through  the  hiitory  of  the  folemnities  neceflary  to 
the  execution  of  deeds  by  parties  who  can  write  ;  it  is  now  requi<-» 
fite  to  confider  the  provifion  made  by  law  for  the  convenience  and 
fecurity  of  thefe  people  who  cannot :  Formerly  this  clafs  was  much 
more  numerous  than  it  is  at  prefent.  From  the  barbarous  pride  of 
the  feudal  fuperiors,  and  the  deprefTed  Hate  of  the  common  people, 
writing   was  for  a   long  time  confined  to  the  clergy.     However 
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made  to  read  ;  and  if  the  bifhop,  upon  hearing  him,  faid,  legit  ut 
clericus^  he  was  delivered  to  the  eccleGaftical  judge,  who,  af- 
ter a  mock  trial,  by  brethren  clerks,  mod  afluredly  acquit- 
ted the  learned  culprit.  This  was  a  very  great  encouragement  to 
the  acquificion  of  thefe  iirts.  In  a  (latute  of  Edward  III;  anmi 
1344,.  ordaining  an  inveftigation  into  many  national  abufes,-  we 
find  the  following  curious  article  of  inquiry  :     *  Alfo  into  the  ^on- 

*  du£t  of  keepers  of  prifons,  who  teach  lay  perfons  who  are  in- their. 

*  cuftody  the  ufe  of  letters,  in  order  to  fav€  their  lives,  in  diftuf- 

*  bance  of  the  common  law,  and  the  prevention   of  juftice   being: 

*  done  againft  lay  perfons,  in  deceit  of  the  King  *.*  Thut  the 
jailors  turned  fchoolmafters  to  thieves  and  murderers^  a  ftrange  aca^ 
demy  fure  enough  !  It  was,  after  all,  the  dilcovery  of  printings  . 
and  the  refoimation  of  religion,  which  accelerated  the  knowledge  of 
letters,  at  lead  amongft  the  reformed.  To  read  the  fcripturea,  was 
for  a  long  time  the  mod  defirable  faculty  ifnaginable,  and,  nesct  to 
that,  writing  came  naturally  to  be  eflabtifhed  aa  the  common  and 
general  education.  The  Reformation,  however,  did  not  in  England 
bani(h  the  old  benefit  of  clergy ;  it  continued  above  a  century^  and 
in  full  force  J  but,  in  the  mean  time,  reading  and  writing  continued 
to  gain  ground,  confequently  clergymen  grew  extremely  numeroua^ 
and,  therfore,  felonies  came  to  be  diflinguiflied  into  clergyable,  and 
not ;  and  every  (latute  eftablilhing  a  crime,  to  this  moment,  pre- 
fcribes  the  punifhment,  and  excludes  the  benefit  of  clergy. 

In  Scotland,  no  fuch  abfurdity  gained  ground  ;  becaufe,  having;. 
little  municipal  law,  and  few  eftablifhed  cuftoms^  we  never  were 
ftrongly  attached  to  any.  Before  the  reformation,  the  laity  of  Scot- 
land were  extremely  ignorantf  and  the  unfettled  ftatc  of  the  coun- 
try, and  the  extreme  poverty  of  a  great  part  of  our  people,  pre- 
vented their  progrefs  in  the  arts  of  life,  and  particularly  in  reading; 
and  writing.     In  every  aft  of  Parliament,  therefore,  regulating  the 
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execution  of  deeds,  provifion  is  made  for  the  convenience  of  thofe 
who  cannot  write.  Our  firft  reformers  were  ignorant,  and  the  peo- 
ple in  general  more  fo.  In  the'reign  of  the  Epifcopal  clergy,  common 
education  made  fome  progrefs  among  us  ;  but  the  Prefbyterian  re- 
solution threw  every  thing  back  again.  Their  firft  clergy  were  not 
chofen  from  the  knowing  clafs  of  the  nation,  they  arofe  from  a- 
mong  the  people  they  prepared  to  teach. 

I  now  proceed  to  the  dedudlion  of  our  ftatute  law,  regulating  the 
mode  of  executing  deeds  for  thofe  who  could  not,  or  who  cannot 
yet  write.  The  117th  ad  of  James  V.  7th  Parliament,  firft  re^ 
quired  both  the  fubfcription  and  feal  of  the  party,  *  or  elfe  gif  the 
*  party  cannot  write,  with  the  fubfcription  of  an  notar  thereto.* 
Long  before  this  ad,  fubfcriptions  had  been  ufed  ;  notaries  them- 
felves  authenticated  all  their  inftruments  by  their  fign  and  fubfcrip- 
tion ;  and,  in  cafes  where  fubfcriptions  were  deemed  neceffary,  they 
led  the  hand  of  the  party.  One  notary  was  fufficient  by  this  fta« 
tute,  a  circumftance' which  argues  the  greateft  confidence  in  thefe 
oflBcers.  It  will  be  remembered  that  the  fubfcription  was  only  a 
noYel  requifite,  adhibited  in  majorem  cautelam.  The  law  trufted 
principally  to  the  feal.  This  method  of  fupplying  the  want  of  a 
fubfcription,  by  leading  the  hand,  was  certainly  an  improper  device. 
The  Aibfcriptions  were  not  done  by  the  parties,  and,  in  leading  the 
haiids  of  others,  the  writing  behoved  to  be  aukward  and  devoid  of 
charader.  The  only  objedion,  therefore,  for  fome  time,  moved  a- 
gainft  deeds  fo  executed,  turned  upon  the  authenticity  of  the  no* 
taries;  for  the  deeds  ex  facie  proved  nothing.  At  laft,  the  folemni- 
ty  of  fubfcription  of  parties  who  could  write»  acquiring  more  and 
more  confidence,  the  feal  came  proportionably  to  be  lefs  relied  on  ;. 
and  experience  taught,  that  the  truft  to  a  (ingle  notary,  of  fubfcrib- 
ing  for  another  perlbn,  was  too  great ;  and,  therefore,  by  the  ad 
of  James  VI.  1579,  c.  80.  all  deeds  of  importance  were  ordained  to 
be  fubfcribed  and  fealed  by  the  principal  parties,  if  they  could  fub*- 
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'fcribe  •/  *  TJiherways  by  two  famous  nottars,  before  four  famocrs 

*  witnefles,  denominated  be  their  fpecial  dwelling-places,    or  fome 

*  other  evident  tokens,  that  the  witnefTes  be  known  ;  otherways  to 

*  mak  na  faith.'  It  was  by  this  adl  plainly  left  to  the  Court  to  de- 
termine what  JB,  or  is  not,  a  deed  of  importance,  fo  as  to  fall  with- 
in the  meaning  of  it.  Accordingly,  the  Court  reduced  an  oblige- 
ment  for  more  than  a  L.  loo  Scots,  becaufe  it  was  figned  only  in 
'prefepce  of  three  witnelTes.  At  the  fame  time,  they  declared,  that  any 
thing  exceeding  that  fum  in  value,  without  regard  to  the  quality  of 
the  parties,  was  to  be  reputed  a  matter  of  great  importance*. 
Thefe  decifibns  have,  accordingly,  been  obferved  as  a  rule  ever 
^mce  ;  and,  confequently,  deeds  for  or  within  L.  roo  Scots,  are 
not  held  to  be  within  the  ftatutes,  and  may  be  fupported  by  wit- 
nefTes, if  the  evidence  they  afford  be  fufpicious.  And,  upon  the 
•fame  principle,  defedive  writs  for  more  than  L.  loo  Scots,  afe' often 
reflrifted  to  that  fum ;  and,  in  general,  it  may  be  held,  that  witneffes 
are  competent  in  every  cafe  to  that  extent. 

It  is  here  neceffary  to  remark,  that,  unlefs  the  value  Is  precife  in 
money,  we  are  never  to  truft  to  this  exception. — We  are  never  to 
apply  it  to  animal  preflations,  however  fmall,  to  tacks,  or  any^parl  df 
heritable  rlglits;  for,  in  the' cafe  of  a  difpofuioti  of  heritage,  where 
the  lands  were  within  a  L.  lOO  Scots  in  value,  the  deed  Was  re- 
duced f.  The  value  of  lands  may  alter  confiderably  ;  and,  there- 
fore,  all  deeds  refpeding  ihem  are  within  the  flatute.  It  is  the  value 
or  interefl  with  regard  to  the  debtor,  not  to  the  creditor,  that  is  to 
be  confidered  :  Thus,  a  bond  of  provifion  to  three   daughters,  for 

•     * 

L.  100  Scots  each,  was  reduced  j  becaufe,  although  it  formed  three 
feparate  bonds  to  the  creditor,  it  mad.e  a  bond  of  L.  300  to  the 
debtor  J.  So  far  as  regarded  the  number  of  the  notaries  and  wit- 
ivtlTes^  the  decifions  of  Court  have  been  flridly  regukted  by  this 

••  Eiir'c's,  ult.  Jariiinry  162^,  and  i-jtii  Kovembcr  1623,  Marfliall. 
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->ft.     They  uniformly  reduced,  where  any  of  thefe  were  wanting, 

or  rcftriflPcd  the  deeds  quarrelled,  to  L.  lOo  Scots.     In   fome'  cafes, 

here  the  deeds  were  granted  rn  implement,  or  fatisfadlon  of  for- 

ones,   they  went  the  length  of  fiipporting  them.     Such  as  a 

rond'granted  in  impfcment  of  the  fum  due  by  a  contract  of  mar- 

'iage,  and  a  difpofition  of  moveables  in  fecurity  of  bygone    tack- 

lutres.     The  principle  was,   that  fuch  deeds,   being  ftridly  in  ternrs 

»f  their  relatives,  were  not,  pcrfe^  of  importance. 

The  aft  requires  that  both  notaries  and  witnefles  (hould  be  pre- 

jnt,  and  that  the  notaries  fubfcribe  at -the  fame  time,  or   tinko  con^ 

'xtu  ;   for  it  is  the  number,  and  the  joint  aft  and  evidence  of  that 

imber,  to  which  the  law  trufts.     They  are  termed  co-fiotaries^  i.  e. 

»int  atteftorsof  the  fame  faft  ;  fo,  in  all  cafes  where  notaries  or  wir- 

ifles  fubfcribed  at  different   times  or  places,   the  Court  have  uni- 

-rmly  fet  afide  deeds  fo  attefted.  . 

At  this  time,'  the  evidence  of  writings  lay  entirely  upon  the  fub- 
■iption  of  the  notaries,  and  the  memory  of  the  witnelFcs,  if  alive; 
the  laft  aft  did  not  require  the  fubfcription  of  the  witnefles,   iti 
timony  of  their  prefence.     This  was  fapplied   by  the  important 
tute  1681,  which,  fo  far  as  relates  to  deeds  figned  by  the  grangers 
rmfelves,  has  been  fully  explained.     To  find   four  peffons  who 
"mjild  write,  would,  in  the  times  alluded  to,   have   been   extremely 
'3  1  ^^cult ;  and,  therefore,  the  folcmnities  of  deeds,  it  is  evident,  kept 

r 

l^^^e  with  the  improvement  of  the  people.     In  the  168 1,  writing 
obferved  to  have  been  ordinary;  and,  therefore,  the  old  defeft 
fuppHed,  and   the  fubfcription  of  witnefles  required.     The  aft 
li^^^^ife  gives  the  reafon  of  this  requifite,  vi'z.  that  the  fubfcription 
tTki^ht  affift  the  memories  of  honed  witnefles,    and   afford  a  check 
'*^^inft  the  intentional  denial  of  diflioneft  ones.     SiJc  perfons,  there- 
^<>rc?,Wuft  now  concur,  two  public  oflicers,  and  four  witneffes,  in  one 
^^^   before  a  deed  can  be  figned  for  another  perfon,   and  the  deed 
fei'rificd'with  all  their  fubfcriptions.     By  the  fame  aft  the  wimeffes 
^Mft  knew  the  party  ;  '  and  fee  or  hear  hitn  give  wartatit  to  a  nor- 

*  tar 
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*  tar  or  nottars  to  fubfcribe  for  him  ;  and,  in  evidence  thereof,  touch 

*  the  nottars  pen,  otherways  the  witncfles  to  be  punilhed  as  accefr 

*  fory  to  forgery/  Accordingly,  in  pradice,  notaries  always,  figa 
their  attefts.  Sir  George  M*Kenzie  puts  a  queftlon,  whether  a  witr 
nefs  fubfcribing  contrary  to  the  diredion  of  this  aft,  would  not  be 
liable  to  an  afllgnee  for  damages  upon  reduftion  ?  but  he  does  not 
lefolve  it.  The  witnefles  muft  fee  or  hear  the  command  givea. 
M  Kenzie  again  afks,  How  a  witnefs  can  7^^  a  command  given  j^ 
and  whether  a  nod  from  the  party,  upon  the  notary  alking  the 
qucftion,  would  be  fuflScient  ?  that  being  the  only  way  of  hearing  a 
command,  and  nutus  by  the  civil  law  being  fufficient  to  conftitute  a 
mandate.  I  apprehend  the  vjovAfee^  in  this  place,  to  be  an  inaccUr 
racy  of  expreflion  ;  it  can  only  apply  to  the  evidence  of  the  coin?- 
mand,  the  feeing  the  party  immediately  thereafter  touch  the  notaryV 
■pen,  or  deliver  him  one  for  that  purpofe. 

This  command  muft  be  given  in  pradice  to  both  the  notaries,  one 
after  the  other,  and  the  atteftation  or  docquet  of  the  notaries  muft 
bear  the  command  to  have  been  fo  exprefsly  given,  otherwife  the 
omiflion  is  fatal  to  the  deed  ;  nor  is  it  fuppliable  by  witnefles,  being 
an  eflential  folemnity»  and  the  very  conftitution  of  the  deed.  Ta 
allow  it  to  be  fupplied  by  parole  evidence,  would  be  to  allow  a  deed 
to  be  made  by  that  evidence.  The  fubfcription  of  twenty  aotari^ 
would  not  make  a  deed  to  be  mine.  The  command  then  being  th^ 
eflence  of  the  deed,  the  adl  of  Parliament,  with  great  propriety^  le- 
quired  a  repetition  of  it  by  a  vifible  ceremony ;  it  required  chat 
the  eye  fliould  judge  of  it  as  well  as  the  ear,  two  fenfes  being  nece£- 
fary  in  a  matter  of  fuch  importance.  The  Court,  however,  were 
pleafed  to  difjpenfe  with  this  form,  becaufe  a  niandate  may  be  effec* 
tually  given,  and  fubfifl:  independent  of  it.  Notaries  generally  and 
properly  mention  this  folemnity  (^  touching  the  pen  ;  the  want  of 
k  was  objeded,  but,  as  the  (latutes  are  filent  upon  that  circumftanoe^ 
the  obj^dion  was  repelled  ;  but  practice  has  carefully  preferved  this 
circumftance.    Additions  on  the  margin  muft  alio  be  figned  by  nQr 
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*  tar  or  nottars  to  fubfcribe  for  him ;  an'*  .   '/fom  the  offices  of 

*  the  nottars  pen,  other  ways  the  -  .-  '  y'  ^^  '^^  prohibition  i& 

*  fory  to  forgery.*  Accordin- '  y"/  ^^  '^  ^J^eds,  fo  it  is 
their  attefts.  Sir  Georr  j,!  ^^^  7^^  °*'S^t  a^  as  conx- 
nefs  fubfcribinp  -  ..:>'*  ^^^^^^ely  doubtful,  and,  by 
liable  to  a-                               ;;-;;;^ others  in  any  cafe,  is  limited  to 
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FROM  the  hiftory  of  the  laws  made  in  favour  of  cautioners, 
from  the  days  of  Juftinian  down  to  the  a£t  of  Parliament 
1695,  which  was  given  upon  a  former  occafion,  it  appeared,  that  the 
interpofitions  of  the  Legiflature  to  prevent  the  pradice  of  one  man 
engaging  for  another,  or  to  relieve  the  fuuation  of  cautioners  when 
engaged,  had  either  been  totally  ineffedtual,  or  were  attended  with 
oppofire  effeds.  The  money  lenders  not  only  eluded  thefe  laws, 
but,  by  the  form  and  nature  of  their  fecurities,  rendered  the  fitua- 
tion  of  cautioners  a  great  deal  worfe  than  it  had  been  before  the 
2lGc.  Thus,  prior  to  the  1695,  cautioners  were  taken  bound  ex- 
prefsly  in  that  charadter,  and  the  bond  contained  a  feparate  oblige- 
ment  by  the  principal  debtor  to  relieve  his  cautioner  of  the  debt. 
The  concern  of  the  granters  of  the  bond  being  thus  ex  facie  ap- 
parent, the  natural  favour  due  to  the  cautiorier  was  preferved,  and 
when  the  creditor  put  the  bond  into  the  regifter,  in  order  to  re- 
cover payment,  the  outioner  took  out  another  extract,  and  raifed 
diligence  in  his  own  name  for  relief:  But,  when  the  adt  1695  had 
introduced  a  kind  of  feptennial  prefcription  in  favour  of  cautioners, 
alterations  in  the  form  gradually  took  place,  by  which  the  purpofes 
of  the  aft  of  Parliament  have  been  completely  eluded.  I  am  now  to 
ftate  the  progrefs  of  thefe  alterations  in  their  real  order,  from  the 
tlays  of  St  Martin  to  the  prefent  time. 

Separate  bonds  of  relief  were  in  ufe  to  be  taken,  a  confider- 
able  time  before  the  adl  1695.  Very  great  inconveniences  had 
been   found  to  attend    the   other  method,    whereby  the  cautioner 
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was  made  to  depend  entirely  upon  the  claufe  of  relief  contained  b 
the  principal  bond«  which  was  not  ac  his  command  ;  and,  althougb 
he  might  have  juft  reafon  to  apprehend  danger  from  his  debtor's  fi- 
t nation,  yet  he  could  take  no  ftep  for  his  own  fecurity  ;  in  (hort,  he 
muft  have  been  adually  diftrcfied,  and  forced  to  make  payment,  be- 
fore he  could  be  in  a  capacity  to  a£t  for  himfelf.  By  our  old  law, 
though  a  cautioner  had  not  made  payment,  yet,  if  decreet  ^vas  takeo 
againfl  him,  he  had  an  immediate  right  to  adopt  the  fame  meafuit 
againft  the  debtor  for  his  relief,  without  paying  the  debt.  Whn 
bond  debts  became  more  common,  a  charge  of  horning  was  found 
to  be  the  a£l  of  diflrefs,  which  gave  a  cautioner  title  to  relief.  The 
reafon  of  this,  was,  that  the  bond  might  go  to  the  regifter  withoot 
an  intention  of  recovering  the  money ;  and,  therefore,  a  charge  of 
horning  was  neceflary,  to  mark  the  intention  of  the  creditors  ;  the 
regiftralion  of  the  bond  was  afterwards  found  to  be  a  diftrefs  fuffi- 
cient  to  entitle  the  cautioner  to  feek  his  relief.  The  regiftration  wai 
no  doubt  equal  to  a  decreet ;  in  order,  therefore,  to  avoid  thefe  in- 
conveniences, feparaie  bonds  were  taken  by  cautionera^  As  the  dJ 
(lyle  of  thefe  deeds  differs  confiderably  from  the  modern  form,  it 
will  be  here  neceflary  to  give  a  fhort  iUuftration  of  it. — ^Thc  bond 
begins  with,  '  Know  all  men  by  thefe  prefents,  me  A.  B.  ForaP 
*  meikleas,'  &c.  After  a  recital  of  the  principal  bond,  and  the 
claufe  of  relief,  it  proceeds  in  the  following  terms  :  *  And  I  being 
defirous  that  the  faid  P.  D.  (hould  fuftain  no  damage,  through  bb 
being  cautioner  in  manner  ^forefaid ;  therefore  wit  ye  me  to  be 
bound  and  obliged,  likeas  by  the  tenor  hereof,  I  bind  and  oblige 
me,  my  heirs,  executors,  and  fucceflbrs,  to  warrant,  free,  and  re* 
lieve,  harmlefs,  and  fkaithlefs  keep  the  faid  P.  D.  my  faid  can* 
tioner,  of  his  faid  cautionry  above-mentioned  ;  Snd  of  all  coft, 
{kaith,  or  damages  he  may  happen  to  fufllain  and  incur  there- 
thorough,  any  manner  of  way  ;  providing  always  that  ihir  pre- 
fents, with  the  claufes  of  relief  above-mentioned,  in   the  forcfaid 
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rupted  or  broken.  Thefe  narratives  are  alfo  the  moft  unexceplion* 
able  materials,  or  adminicles  as  they  are  termed,  for  fi^^plying  writ* 
ings  that  are  loft,  by  proving  the  tenor.  Thefe  are  great  advantages  j 
bur  in  a  feries  of  papers  it  muft  be  acknowledged,  that  long  recital^ 
increafe  in  arithmcrical  proportion^  and  become  tirefome,  and  even 
fometimes  naufcous.  Brevity  and  concifenefs  fhould  always  be  (lu- 
died,  fo  tar  as  is  confiftent  with  accuracy  and  perfpicuity. 

*  Therefore  nvit ye  me  to  be  bound  and  obliged.^ — To  it;//,  is  a 
Saxon  derivative  for  to  hioiv.  It  is  ufed  by  Spenfer,  Shakefpear^ 
and  by  t!ie  old  Scottifli  poets.  Witting  was  knowing  \  and  hence  ihc 
original  fipnification  of  the  word  Wit^  denoting  the  intelledlual  fa- 
culties of  imagination,  and  quicknefs  of  fancy  ;  nothing  remains  of 
the  old  ufe  of  the  word,  except  the  phrafe  to  njuit^  ufed  in.  explana- 
tions, for  *  that  is  to  Jay^  *  Therefore^  ivit  ye  me^  i.  e.  *  Knoiv  all 
men  again^  which  clearly  points  out  the  blunder  of  language  which 
has  been  explained  before.  The  firft  addrefs  to  all  men  has  told 
them  nothing  at  all ;  and,  therefore,  to  make  common  fenfe,  the 
writer  is  here  obliged  abfurdly  to  repeat  it.  The  old  Latin  addrefs 
of  the  notaries  was  both  fenfe  and  grammar  :  *  Omnibus  ad  quos prae^ 
•  fentes  literae  pervenerint^  falutem^  fciatis  quod  ego  A.  B^  ^c^ 
The  deed  then  is  fenfibly  direded  to  thofe  whom  it  may  concern, 
and  not  to  all  men.  The  granter  falutes  them,  or  greets  them  well, 
and  then  fays,  *  know  ye  that  1  am  fo  and  fo  bound.'  Our  old 
writers  by  omitting  the  polite  part,  which  is  the  falutation,  have 
made  nonfenfe  of  the  firft  addrefs,  and  forced  themfelves  to  the 
aukward  repetition  of  ^t;// K  w^.  The  writers  during  the  begin* 
ning  of  this  century  copied  thefe  blunders ;  and  we  are  now  but  flow* 
Jy  throwing  them  oflF. 

*  To  be  bound  and  obliged^  likeas  I  bind  and  oblige  mcy  my  heirs ^^ 
&c.  This  repetition  in  the  prefent  tenfe  is  a  literal  tranflation  of 
the  old  Latin  of  the  notaries.  *  To  be  bound  and  obliged ^  relates  to 
the  agreement  and  obligation  fubfifting  antecedently  upon  the  party^ 
independent  of  the  writing;  the  granter,  therefore*  acknowledges 
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and  relieve  the  faid  cautioner  of  the  whole  contents  of  the  Ibre* 
faid  contrads  ;  and  of  all  cod,  fkaith,  damage,  expences,  and  in^ 
tereft  that  they  or  either  of  them,  their  heirs  or  aflignees,  may 
any  way  fuftain  or  incur  there-through  :  They  will  grant  in  time 
coming,  againft  the  faid  principal  parties,  their  heirs  and  execu- 
tors, ^dion  at  the  faid  creditors  inftance,  their  heirs  and  executors* 
and  in  their  favours,  immediately  after  they  be  diftrefled  and 
compelled  to  fulfil  the  contents  of  the  faid  contrads,  by  payment 
of  fums  therein  contained, -or  by  poinding  of  their  goods  or  com« 
prifing  of  their  lands  for  payments  thereof;  not  only  for  recovery 
of  the  principal  fnms  contained  in  the  faid  contrads,  but  alfo  to 
compel  them  to  repay,  with  the  faid  principal  fums,  the  whole  an- 
nualrents  extended  to  ten  for  the  hundred  of  all'years  and  terms 
bygone,  that  the  faid  cautioners  have  been  compelled  to  fatisfy  the 
faid  fums,  or  their  lands  oV  goods  have  been  comprifed  and  poind- 
ed  therefore  ;  and  alfo,  to  content  and  pay  to  the  faid  cautioners^ 
their  heirs,  and  executors,  yearly  and  termly,  in  time  coming,  tea 
for  the  hundred  ;  aye  and  while  the  faid  principal  fum  be  repaid 
to  them  and  their  forcfaids.*  The  want  of  this  claufe  was  ob- 
jedcd  to  a  cautioner  in  the  i€29,  becaufe  the  obligation  bore  only 
hat  the  principal  fhould  relieve  his  cautioner  from  the  premifes  ia 
he  bond,  which  was  only  principal  fum  and  penalty,  and  that  it  did 
not  relieve  him  of  all  cojls^jkaith^  damages^  and  expences^  which  the 
cautioner  might  have  incurred.  The  Lords,  however,  found  the 
principal  obliged  to  pay  the  difliciTcd  cautioner  both  the  principal 
fum  and  the  annualrents*.  Although  bonds  of  relief  carry  all  coft, 
fkaith,  damage,  &c.  yet  the  Lords  interpreted  the  fame  only  to  ex- 
tend to  tbe  principal  and  annualrents  ;  fo  that,  although  a  cautioner 
be  denounced,  and  his  cfchcat  fall,  his  lands  be  comprifed,  &c.  yet 
tiie  principal  will  te  only,  obliged  as  above.  In  a  cafe,  however, 
vvlicre  the  cautioner's  lands  were  comprifed  for  the  principal   fum, 
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debtor,  who  flood  only  bound  ad faflum  praejlandum^  \.  e.  the  ^cliv^ 
ing  of  the  cautioner;  but,  as  formerly  obferved,  this  could  not  be 
done  tin  diftrcfs  or  adual  payment  of  the  debt.  Thus  an  apprifing 
was  found  null,  becaufe  it  had  been  led,  not  by  the  creditor,  but  by 
the  cautioner  upon  his  bond  of  relief,  before  he  ivas  either  dillret 
cd  or  had  made  pay/nent*.  This  opinion  was  afterwards  ahered; 
a  Writer  to  the  Signet  gave  in  a  bill,  craving  an  adjudication  upon 
a  bond  of  relief,  though  there  was  no  diftrefs.  The  clerk  to  the 
bills  hefirated,  and  moved  the  matter  to  the  Lords.  The  Lords  al- 
lowed the  cxtrad  of  the  adjudication  to  go  out,  with  this  quality, 
hat  it  fliould  not  take  effed  till  diftrefs  f. 

Thefe  inconveniences  plainly  ihewed  the  bond  of  relief,   as  then 
akcn,  to  be  defedive  in  form,  and  infufEcient  to  effedtuate    cfie  in- 
demnification propofed  by  it.     The   firft  improvement    devifcd  for 
his  purpofe,  was  a  claufe  io  the  following  terms,  which  immediate- 
ly followed  the  general  obligation  :  *  And  for  that  effe^    to   obtain 
and   report  to  the  faid  D.  and  his  forefaids,  the  above-mentioned 
bond   unrcgiftered  ;  or  elfe  a  full   and   fufEcient   difcharge,  duly 
fubfcribcd  ;  the  fums  principal,  annualrents,  and  expences  therein 
contained  ;  and  of  the  famen  bond  itfelf,  bail  heads,   claufeSf  and 
contents  thereof;  with  all  claufes  requifite  and  needful  ;  and  that 

betwixt  and  the  term  of next,    with    the   lum  of 

money  forefaid,   of  liquidate  expences,   by   and  attour 


performance  of  the  obligation  of  relief,  report,  or  difcharee  above 
fpecified  ;  and  together  with,*  &c.  We  find  an  inftance  of  this 
n  a  dccifion  of  a  pretty  early  date.  It  is  thus  marked  in  the  Dic- 
ionary,  p.  127.  'A  bond  of  relief  was  found  to  be  the  ground  of 
a  charge,  though  no  diftrefs  was  produced,  it  bearing  an  obliec- 
ment  to  pay  at  a  certain  time  J.'     The  hint  given  in  this    decifion 
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performance  of  a  fad  ;  ^hich  could  with  propriety  afford  nothing 
but  diligence  againft  the  perfon  of  the  granter.  A  poinding  could 
not  yet  proceed  upon  the  bond  of  relief;  nor  could  arrefted  goodt 
be  made  forthcoming  ;  becaufe,  by  the  nature  of  thefe  executions, 
they  can  only  take  place  for  liquid  debts  in  the  perfon  of  the  credt* 
tor.  A  very  obvious  alteration  in  the  bond  of  relief  was  fufficieot 
to  give  them  this  material  advantage ;  and  yet  no  deeds  6i  that 
kind,  containing  fuch  an  improvement,  are  to  be  met  with  anterior 
to  the  year  1730.  Before  that  period,  cautioners  were  often  cat  out 
by  other  creditors  ;  becaufe  it  behoved  them  to  recover  a  decree  in 
confequence  of  their  diftrefe,  or,  defaiio^  to  pay  the  debt,  before  ' 
they  could  fecure  themfelves  upon  the  eftate  of  their  principab.  A^ 
bout  this  time,  fome  man  of  bufinefs  fell  upon  the  very  natural 
thought  of  binding  the  principal  to  make  payment  to  the  cautioner 
himfelf  of  the  debt  in  the  relative  bond,  and  that  at  the  very  fame 
term  of  payment  therein  mentioned,  in  order  that  it  might  be  in  his 
power,  if  he  pleafed,  to  retire  the  bond  himfelf.  This  gave  perfect- 
lion  to  the  bond  of  telief ;  it  put  it  in  the  power  of  the  cautioner  to 
fecure  himfelf  at  any  time  when  be  thought  proper,  without  being 
diflreiTed,  or  paying  up  the  debt  himfelf* 

In  a  modern  form,  publiihed  in  Spottifwood's  Styles,  we  may  ob«- 
ferve  all  the  progreffive  (leps  and  improvements  of  the  bond  of  re« 
lief,  (landing  as  it  wece  in  the  order  of  their  introdudion  ;  and  it  is 
by  tracing  the  improvements  made  in  our  deeds  from  time  to  time 
ihat  we  can  alone  arrive  at  the  true  reafons  and  principles  of  oui^ 
forms,  and  at  a  perfed  underftanding  of  their  legal  import.  This. 
bond  being  publifhed,  as  the  editors  of  Spoitifwood  declare,  by  a 
gentleman  of  eminent  knowledge  and  pradtice  in  bufmefs,  it  may  be 
obferved  from  the  Regifter^  that  feveral  people,  trufting  the  word  of 
^e  bookfeller,  have  condefcended  to  follow  the  fame  (lyle.  in  their 
practice.  Though  it  does  contain  the  modern  improvement  in  the* 
matter  of  relief,  it  is  a  confufed  form,  exceptionable  both  in  gram- 
B}ar  and  ienle,  and^^  what  i&  worie,  it  is  materially  wrong.     The 

principal 
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and  arreftmcnt.     Of  this  a  particular  inftance  may  be  given.    Jamet 
Beveridge  had  become  bound  for  Jamiefon  in  one  thoufand  pounds 
Sterling*  and  had  taken  a  bond  of  relief.     Beverjdge  had  early  no- 
tice  of  Jamiefon's  bad  circiimftances,  and  had  given  him  the  firft: 
charge  of  horning.    Several  other  charges  of  horning  followed  ;  up- 
on which  a  meeting  of  the  creditors  was  called.     Upon  produQioQ 
of  the  grounds  of  debt,  it  appeared  that,  from  the  erroneous  concep- 
tion of  Bevendge's   bond,    he  could  not  poind  ;   in  confequence  of 
which  his  debt  was  poftponed.    The  fad  came  out  to  be,  that  Beve- 
ridge  and  Jamiefon  had  fome  how  or  other  got  hold  of  an  old  fa- 
(hioned  bv^nd  of  relief  j  and,   in  order  to  fave  writers  fees,  Jamiefoa 
cunningly  copied   a  bond   in  the  fame  form  for  his  friend  ;   which 
taught  him  a  leflfon  at  a  very  high  price.  Were  the  example  of  thefe 
people  to  be  copied   by   others,  more  law-pteas  would  arife  ia  one 
year  than  are  ai  prefent  produced  in  twenty. 

Where  there  are  feveral  cautioners  in  a  boiul,  if  the  fum  be  large, 
each  of  them  takes  feparate  bonds^^  of  relief;  but,  in  fmaller  debts, 
the  bond  is  lodged  with  one  of  them,  who  grants  an  obligement, 
generally  in  the  form  of  a  miffive- letter,  to  produce  it  on  demand : 
for  the  debt  may  be  required  from  any  one  of  the  conjund  obligants  ; 
and  therefore  each  of  them  is  entitled  to  a£t  for  his.  own  fafcty,  in- 
dependent of  the  reft.  In  cafe  the.  debt  is  paid  by  any  one  perform, 
the  law  eftablifhes  for  each  of  them  ttW^f  pro  r^/j  again  ft  his  neigh- 
bour, without  any  fpecial  provifo  or  agreement  to  that  purpofe. 

If  the  cautioner  is  averfe  to  diftrefs  the  principal  debtor  himfelf, 
and  at  the  fame  time  wants  to  get  clear  of  the  engagement,  he  has. 
the  diredt  method  of  bringing  the  matter  to  a  point.  He  intimates* 
bis  bond  of  relief,  under  form,  of  inftrument,  to  the  principarl.  credi-^ 
tor,  which  gives  a  convmencement  to  the  feptennial  prefcriptioa  in-i 
troduced  by  the  a£k  1.695.  Intimations  of  this  kind,  as  obfcrved 
before,  have  the  efFe<3:  to  bring  on  the  immediate  demand  of  thcj 
debt ;  and  it  is  the  duty  of  the  agent  for  the  principal  creditoi:  not  to 
\fiji  it  lie  Qyec     for  a  variety  of  accidejits,  may  concur  to  put  thefe 
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*  period  V  No  renewal  of  the  cautionry  obligement  is  to  be  trufted 
to  ;  nay,  not  even  an  exprefs  renunciation  of  the  benefit.  All  other 
advantages  introduced,  either  by  the  Roman  law  or  ours,  have  been 
-defeated  by  renunciations  ;  but  that  is  not  the  cafe  with  the  fepten- 
nial  limitation.  A  creditor  imagined  that  he  fhould  retain  his  fecu- 
rity,  by  making  the  cautioner  annex  a  docquet  at  the  foot  of  the 
bond,  *  difpenfing  with  any  benefit  he  may  have  by  the  ^lQ,  of  par- 
^  liament  1695,  anent  the  prefcription  of  cautionry  obligements, 
^  and  declaring  himfelf  bound  notwithftanding  thereof/  It  was 
pled  for  the  charger,  that  a  man  might  renounce  any  benefit  intro- 
duced by  law  in  his  own  favour  ;  but  the  Lords  found  that  the  cau- 
tioner could  not  difpenfe  with  the  adl  of  parliament  f  • 

A  decree  taken  againft  the«  cautioner  within  the  feven  years  will 
not  preferve  the  debt ;  the  debtor  is  as  much  bound  by  the  bond  as 
he  can  be  by  the  decree  ;  it  is  diligence  alone  that,  by  the  kGL^  is 
fufficient  for  the  purpofe  ;  and  even  that  diligence  will  only  fecure 
the  fpecial  fubjeds  thereby  affeded.  Suppofing,  therefore,  you  had 
adjudged  a  particular  part  of  the  cautioner's  eftate,  or  attached  a  fpe- 
cial fum  or  moveable  by  arreftment,  without  doing  diligence  by 
horning  againft  his  perfon  ;  all  that  you  could  da,  after  the  elapie 
of  the  term*  would  be  to  recover  the  particular  fubjedls  adjudged  or 
arreted  ;  and,  if  you  failed  in  that,  the  debt  was  gone.  The  eflen* 
tial  diligence,  therefore,  is  by  horning  denounced  and  regiftered, 
which  preferves  the  debt  itfelf  againft  the  cautioner's  reprefentatives, 
that  is,  the  principal  fum  and  intereft:  due  within  the  feven  years* 

Several  difputes  have  occurred  refpeding  the  mode  of  intima- 
tion, i.  e.  whether  equipollents,  or  the  private  knowledge  of 
the  debtor  in  the  principal  bond  were  fufficient  ;  but  it  is  an 
cftablifhed  point  that  private  knowledge  will  not  do.  Howe- 
ver, it  is  advifeable  for  the  principal  creditor  who  lends  the  money 
to  keep  himfelf  in  a  convenient  ignorance  of  the  fuuation  of  tire 

obligants  J 
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THE  next  deed  in  the  pradical  order  is  an  Affignation  of  the 
Bond.  This  happens  moft  frequently  when  the  credit  of  ihc 
granter  is  unexceptionable.  Then,  the  bond  pafTes  from  han  to 
hand  hke  a  fum  of  money.  It  happens  alio  in  a  hundred  other  ca« 
fes  daily  occurring.  Our  lawyers  have  often  been  furprifed  at  the 
fingularity  in  which  the  ftyle  of  the  Mllj^u^tion  is  conceived.  la 
place  of  words  importing  a  7?w/>/^  conveyance  of  the  debt  by  the 
granter  to  the  receiver,  the  latter  is  conftitiiied  a cejfioner  and ajftgnfie 
in  and  to  the  money  ;  he  is  fubftituteJ  in  the  place  of  the  former, 
and  vefted  with  fpecial  powers  for  recovery  of  the  debt :  And  it  is 
this^ particular  ftyle  which,  in  our  pradice,  charaderifes  an  afligoa- 
tion.  The  prefervation  of  original  forms,  as  obferved  upon  ano- 
ther occafion,  however  uncouth  they  may  appear  in  mcdern  times, 
has,  in  our  neighbouring  kingdom,  preferved  the  hiftory  of  their 
law  almoft  entire.  When  the  original  progrefs  and  principles  of  a 
deed  are  known,  there  can  be  little  difficulty  in  fixing  the  prefent 
import  of  it.  The  aflignacion  is  one  of  the  few  writings  relating  to 
perfonal  deeds  which  has  come  down  to  us  in  its  primitive  form, 
-and  tlierefore  we  are  enabled  to  give  a  diftind  account  of  its  pro- 
grels.  The  hifiory  cf  this  deed  affords  an  irrefillible  proof  that  the 
lav/  cf  the  whole  ifland  was  originally  the  fame. 

In  place  of  the  nomina  debitorum^  by  which  title  the  Romans  diftin- 
guiihedall  debts  or  claims  conftituted  by  obligeraent,contrad,  or  other 
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*  10  another  ;  in  which  manner  is  ufed  alfo  the  words  ojjignce^  ^J/^g^ 

*  natus^  for  one  that  is  deputed  or  appointed  by  another,  to  do  any 

*  aft,  or  perform  any  bufinefs,  or  enjoy  any  commodity.' 

Pradlice  has  taught  us,  in  Scotland,  to  confider  the  word  ajjtgnee 
•  as  applicable  only  to  perfonal  rights.  This,  however,  is  a  miftakc  ; 
it  was  introduced  originally  in  heritage,  and  only  afterwards  applied 
to  denote  that  particular  kind  of  attorneyfhip  which  the  cqmmon 
law  rendered  neceflfary  for  the  tranfmiffion  of  chofes  in  action  from 
one  man  to  another.  In  heritage,  we  have  retained  the  words  in  its 
original  fenfe — *  Ex  ufu  noftro  (fays  praig)  affignatus  idem  eft  cum 
'  fingulari  fucceflbre.'  J3y  ovir  praftice,  an  affignee  is  the  fame  as  a 
fingular  fucceffor. 

The  civil  law  drew  a  different  confequence  from  that  which  we 
have  heard  as  to  their  nomina  debitorum.    *  Rem  in  bonis  noftris  ha- 

*  here    intclligimur  quoties  ad   recuperandam  eam  a£lionem  habe- 

*  amus.'  This  kind  of  pofleflion,  then,  might  be  given  up  to  ano- 
ther, as  well  as  any  thing  elfe,  in  bonis  of  the  party  ;  and  this,  ia 
the  civil  law,  was  called  cefftQ.     *  A/fignations  (fays  Lord  Stair)  are 

more  frequent  with  us  than  anywhere  elfe.  There  is  fcarce  men- 
tion  thereof  in  the  civil  law.'  *  Perfonal  rights  (he  obferves)  are 
fometimes  uncommunicable,  yea  generally  all  obligations  are  in- 
tranfmiffible,  upon  either  part,  diredly,  w^ithout  the  confent  of  the 
other  party ;  which  is  clear  upon  the  part  of  the  debtor ;  who 
cannot,  without  the  confent  of  the  creditor,  liberate  himfelf,  and 
tranfmit  his  obligation  upon  another,  though,  with  the  creditor's 
confent,  he  may  by  delegation.  Neither  can  a  creditor  force  his 
debtor  to  become  debtor  to  another  without  his  own  confent  as 
when  he  takes  him  obliged  to  pay  to  him  or  his  afGgnees ;  yet 
that  obligations  may  become  the  more  ufeful  and  effedlual,  cuftom 
has  introduced  an  indirect  manner  of  tranfmiffion  thereof  without 
the  debtor's  confent,  whereby  the  aflignee  is  conftjtuted  procura- 
tor J  and  fo,  as  mandator  for  the   creditor,  he  hath  power  to  ex- 

a£l  and  difcharge  ;  but  it  is  to  his  pwn  behoof  j  and  fo  he  is  alfo 

•  •  •  *.■ 
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*  more  recoverable  than  aflignations,  whichf  by  their  nature  and 

*  Ayle,  are  procuraiories  by  the  cedent  to  the  aflignee  in  rem/uam  ; 

*  for  debtors  are  not  obliged   to  pSy  to  any  other  but  the  persons 

*  mentioned  in  the  obligations,    or  their  heirs,  which,  JUlione  jurh^ 

*  are  cfteemed  the  fame  perfons  with  the  credttors  ;  and  therefore, 

*  iinlefs  the  obligement  bears  exprefsly  to  adignees,  the  debtor  is  not 

*  the  affignee's  debtor  ;  and   fo  the  affip;nee  obtains  payment,  as 

*  being  the  procurator  or  mandator  of  the  creditor ;  yet  the  man-* 

*  date  is  not  revocable  by  the  death  of  eithei  cedent  or  aflignee,   c- 

*  vcn  by  our  own  former  cuftom  */     This  former  cuftom  had  its 
fife  from  a  fource  which  has  not  been  mentioned  by  any  of  our  wri- 
ters,  and   which,   notwithftanding,  can  with  certainty  be  difclofed. 
The  French,  who  are  governed  almoft  by  the  letter  of  the  Roman 
law  in.  every  thing  refpedling  moveables,  found  nothing  in  that  ju- 
rifprudence  of  Lord   Stgir*8  objedlions,  raifcd  upon  the  prefttfned 
form  of  ancient  obligements,   which  difcharged  the  diredi  tranfmif* 
fion  of  nomina  debitorum  of  rights  and  claims  of  all  kinds  to  be  in 
bonis  ;  which  is  another  word  for  being  in  pofleflion.   And  they  »lfo 
found  that  the  Roman  creditors  very  often  fubftituted  others  in  their 
place,  by  delegation.     The  French  admitted  the  pradtice  of  delega- 
tion, upon  condition  that  it  was  done  by  writing  ;  and»  at  the  fame 
time,  in  order  to  avoid  the  neceflity  of  procuring  the  debtor's  con- 
fenr,  they  alfo  introduced  a  direft  conveyance  of  the  debt  or  right  by 
one  man  to  another,  which  was  termed  un  tranjport.    He  who  made 
the  tranfport  was  called  ccdanty  and  he  who  received  'wcejjtonaire. 
This  French  deed  was  a  direfk  conveyance,  without  the  fidion  of  an 
attorney,  or  any  othef  fiction  ;   and  the  terms  adopted  arc  evidently 
exprcflive  of  its  nature.    In  the  reign  of  the  James's,  particularly  ia 
the  reigns  of  James  IV   and  V.  our  anceftors  in  Scotland  grew  im* 
moderately  fond  of  every  thing  that  was  French.     Our  writers,  our 
lawyers,  and  our  churchmen,  had  their  education  at  Paris,  and  vied 
with  each  other  in  importing  the  Gallic  manners  and  cuftoms,  parti- 
cularly 
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place.  Though  our  lawyers  adopted  the  principles  of  the  Frcnck 
tranfport,  they  could  not,  for  fome  lime,  get  quit  of  the  andcnt 
principles  which  remained  in  our  pradlice,  and  were  fupportcdby 
the  ftyle  of  the  deed.  It  is  thefe  changes  in  our  law,  thefe  mixtures 
of  principles,  which  render  the  pradice  and  decifions  of  our  Court, 
in  the  days  of  James  V.  Mary,  and  James  VI.  fo  contradidory, 
and  to  us  almoft  inexplicable.  Some  of  thefe  confequences  reached 
down  to  our  own  times. 

Notwithftanding  the  efie£l  given  to  an  aflignment  by  intima* 
tion,  it  was  a  long  time  before  the  Scots  aflignee  could  execute  any 
decreet  in  his  own  name,  which  had  been  obtained  in  the  name 
of  the  cedent.  The  firft  remedy  applied  to  this  was  to  confider  the 
aflignee  as  a  lingular  fucceflTor,  and  to  allow  him  the  benefit  of  a  d^H 
creet  of  transference  adlive,  for  transferring  into  his  own  perfoa  the 
right  and  title  of  the  decreet  pronounced  in  favour  of  the  afligneei 
an  efle£t  which  his  deed  and  intimation  did  not  beftow^.  Tliis  wai 
evidently  to  confider  the  afllignation  as  a  mandate,  according  to  die 
original  idea  of  the  national  culloms,  and  to  admit  it  to  be  a  procu- 

ratory  alfo   in  rem  fuam^  in  terms  of  the  civil  law.     As  fuch  they 
« 

held  it  to  be  fuflicient  to  convey  the  right ;  but  ftill  it  was  but  a 
procuratory  ;  and  therefore  it  behoved  the  party  to  adi  in  name  of 
his  conflituent.  Although  this  form  was  altered  in  the  time  of  Sir 
Thomas  Craig,  the  point  appears  not  to  have  been  well  eftabliflied; 
for  we  find  it  broui^ht  under  trial   a  little  after  his  death.      •  It  was 

*  objeded  to  an  afTignee,  that  he  could  not  do  diligence  in  his  own 

*  name  upon  a  decreet  obtained  by  his  cedent ;  but  the  Lords  found 
''  Thai  the  aCignatlon  being  intimate  in  the  cedent*s  lifetime  the 
*'  aflignee  was  under  no  necefliry  to  transfer  the  fentence,  but  might 
'*  lawfully  proceed  by  letters  of  horning  upon  the  faid  intimation  fo 
"  intimated,  without  any  transferring,  or  other  adlion  *."  If  bow- 
ever,  no  information  happened  to  be  made  during  the  life  of  the 
cedent,  the  aflignee  could  do  nothing  in  his  own  name.     This  is 

fo 
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under  the  idea  of  aflignments  being  merely  procuratorics.  The  ad 
1690,  however,  gave  them  relief,  in  fo  far  as  rcfprdled  fpccialaf- 
fignations.  Thus  matters  continued  until  the  adl  15th  of  the  3d 
feflion  of  William  and  Mary's  firft  parliament,  1693,  This  ftatutc 
keeps  the  raan^lare  for  regiftraiion  in  force,  and  empovrers  the 
parties  intcrellod  to  re;j;illr:ite  them,  1.  e.  to  obtain  a  decree  of  re- 
giflration  afier  the  death  of  the  graiiter  or  mandator,  contrary  to  the 
nature  of  mandates,  which  by  law  fall  upon  the  death  of  the  grant- 
er*  The  ad  provides  :  ^  That  this  regiftration  ihall  only  take  place 
^  upon  produdioa  of  a  fervice  or  retour,  in  cafe  of  bonds  or  other 
^  writs  heritable,  or  a  confirmed  teftament,  containing  the  bond  or 

*  other  writs,  in  cafe  they  be  moveable,   or  of  a  fpecial  afiignatioo, 

*  though  not  intimated  in  the  cafe  of  either.'  The  adt  then  pro- 
ceeds :  *  And,  further^  it  is  ftatuted,  that,  if  it  fliall  happen  the  pur- 
^  fuer  to  deceafe,  at  any  time  during  the  dependence  of  any  procds 
^  raifcd  at  his  inftance,  there  (hall  be  no  need  hereafter  for  his  heir, 
^  executor,  or  aifignee,  to  raife  and  obtain  a  transferring  a&ive  :  But 

*  the  faid  heir,  executor,  or  aifignee,  is  hereby  allowed,  upon  pro- 

*  cjudion  of  his  fervice  or  retour,  confirmed  teflament,  or  fpecial  at 

*  fignation,  though  not  intimate,  to  infift  in  the  principal  caufe.' 

Upon  this  flatute,  feveral  obfervations  occur,     Praiiice,  it  will  be 
obfervcd,  has  very  much  varied  from  it.    The  afl:  confldered  the  ^^ 
giftration  of  a  deed  in  a  very  folemn  light,  in  the  light  of  a  regular 
decreet ;  and  therefore,  before  we  could  put  the  obligement  of  a 
dead  man  upon  record,  in  terms  of  this  ad,  we  ought  to  produce  to 
the  keeper  of  it  the  fervice,  the  retour,  the  confirmed  teftament,^or 
the  fpecial  afljgnation.   The  profits  of  regiflration  induced  the  keep- 
ers of  the  records  to  alk  no  queftions,  but  to  regifter,  without  cere- 
mony, any  deed  put  into  their  hands.     In  place,  therefore,  of  fhcw- 
ing  thefe  titles  to  them,  we  produce  them  at  the  Bill  Chamber  when 
we  come  to  raife  diligence  in  the  name  of  the  heir,  the  executor,  or 
aflignee.     This  adt  confiders  a  fpecial  affignation   in  the  fame  light 
as  it  confiders  a  fervice  or  retour,  i,  e.  as  vefling  the  full  right  of  the 
fuL^edt,  or,  according  to  the  civil  law  term,  \\xtjus  crediti^  in  the 

perfoD 
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perfonof  thcaffignee,  which  isprecifely  according  to  the  Idea  adopted 
by  Sir  Thomas  Craig,  of  holding  the  aflignee  to  be  a  fingular  fuccef- 
for  of  the  dcfunfl:.  A  fervicc  or  a  confirmation  operates  as  a  com- 
plete tranfmiffion  in  favour  of  the  heir  or  executor  ;  and  all  of 
them,  anterior  to  this  aft,  needed  judicial  decreets  of  transference  to 
veft  them  in  the  perfon  of  the  heir  or  the  executor.  The  ftatutc 
only  concerns  fpecial  aflignations  ;  fo  that  general  afllgnments  ftand 
upon  the  fame  footing  as  they  did  before  the  a£t,  and  confequently, 
ftriiflly  fpeaking,  need  an  aftion  of  transference  to  veft  any  particu- 
lar right  or  adtion  in  the  perfon  of  the  general  aflignee.     Pradice, 

however,  has  difpenfed  with  it  *. 

Upon 

•  The  39th  Article  of  the  Elucidations  of  the  late  learned  and  very  ingenious  Lord 
Karnes  is  intitule^l,  *  Commentary  upon  the  aft  35th  Pari.  1693,  concerning  Procu- 

*  ratories  of  Rcfignation,  and  Precepts  of  Safine/  His  Lordfhip,  in  expla'ming  this 
ftatute,  has  confounded  it  with  the  former  one  in  the  1690,  *  Anent  the  Confirmation 

*  of  Teftaments/  After  giving  an  account  of  what  he  fuppofes  to  have  been  the  for- 
mer praftice,  in  the  matter  of  affignations,  he  proceeds  in  thefe  words  :  *  Thus  flood 
'  the  law  down  to  the  year  1693,  ^^^^  the  aft  of  parliament  under  confideration  was 
^  made,  authorifing  procuratories  of  rcfignation,  and  precepts  of  fafine,  to  be  executed, 
^  after  the  granter's  death,  and  alio  authorifing  fpecial  affignations  .a  iS'intimated  after 

^^  the  cedent's  death.  The  privilege  was  not  extended  to  general  aflignations,  which,  as 
«  obferved  above,  require  confirmation.  To  make  this  (latute  accord  with  principles, 
^  has  not  been  attempted  by  any  writer ;  nor  does  it  feem  to  be  an  eafy  tafk  \  for  fure« 

*  ly  the  Legiflature  could  not  mean  to  empower  one  to  zSi  procuratorio  nomine^  without 

*  a  conflituent.     I  underfland  the  flatute  as  empowering  thefe  feveral  afts  to  be  done 

*  TiOi  procuratorio  nomine^  but  by  exprefs  authority  of  the  flatute  itfelff.'  Now,  there  is 
not  one  word  about  aflignations,  either  general  or  fpecial,  in  the  ftatute,  as  referred  to 
by  his  Lordfhip ;  it  folcly  refpefts  procuratories  of  rcfignation  and  precepts  of  fcifine, 
which,  till  that  time,  were  confidered  as  perfonal  mandates^  and  fell  upon  the  death  of 
the  grantcrs.  The  principles  of  this  flatute  arc  entirely  inapplicable  to  the  former  one 
about  aflignations.  Though  Lord  Kaimes,  by  blending  the  flatute  togetlier,  imputes  a 
miflake  of  principle  to  the  legiflature,  of  which  it  (lands  entirely  clear.     <  There  feems 

<  (fays  his  Lordfhip)  to  have  been  no  occafion  for  a  flatute  with  refpeft  to  the  cafe  lafl 

<  menuoned.  The  fimple  addition  of  the  word  ajftgnees^  in  a  money-obligation,  re- 
«  moves  all  difficulties.  Were  our  forefathers  fo  dcfeftivc  in  invention,  as  to  overlook 
^  an  improvement  fo  obvious  ?    If  I  bind  myfel^to  pay  a  fum  to  John,  I  am  not  bound 

A  i  2  <  t« 
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Upon  looking  into  Spottifwood's  Introdudion  *,  we  find  the  fol- 
lowing definition  :  *  An  aflignation  is  a  writ  of  conveyance,   and 

•  applied  only  to  fuch  as  relate  to  moveable  fucns,  rents,  or  duties  ; 

•  for,  when  other  moveable  goods,  as  plenilhing,  merchandife,  gr  the 

•  like,  are  conveyed,  the  writ  is  called  a  difpofttion  to  moveables^  This 
definition  is  pradically  juft,  and  it  is  exceedingly  curious.  Spottif- 
wood  does  not  fo  much  as  give  a  hint  at  the  reaibn  of  the  diftindion 
he  makes,  but  pref^nts  it  without  a  difference.  We  here  fee  the  ancient 

law 

<  to  pay  It  to  James ;  but,  if  I  bind  myfelf  to  pay  it  to  John,  or  his  ailignee,  the  bond 

<  has  a  free  circulation.    The  ai&gi^ee  can  affill  againft  me  in  his  own  name,  withoac 

<  needing  a  procuratory  ;  he  can  intimate  his  own  name,  whether  the  cedent  be  dead 

<  or  alive  \  and  his  difcharge  to  me  in  his  own  name  extinguifhes  the  debt  (p.  32 1*)*' 
In  a  preceding  paragraph,  his  Lord(hip  had  informed  us,  <  That  an  obligation  for  a 
^  fum  of  money,  without  mentioning  ai&gnees,  is  not  ai&gnable.     To  fupply  that  want, 

*  a  method  was  invented  to  aflign  it  indiredly,  by  giving  a  procuratory  to  the  affignee 
^  to  uie  the  cedent*s  name  in  demanding  payment.  But  this  was  an  imperfect  method* 
^  If  the  cedent  died  before  intimation,  the  procuratory  died  with  him  ;  and  the  affig- 
«  nee's  only  refource  was  a  procefs  againft  the  cedent's  reprefentatives  to  make  up  a 

<  title  to  the  fubjcA  affigned,  and  to  grant  a  new  affignment.     intimation  during  the 

*  cedent's  life  was  indeed  held  fufficient  to  transfer  the  Jus  irediti  to  the  affignee,  enti* 

*  tling  him  to  drop  his  chara£ler  of  procurator,  and  to  ad  in  his  own  name  (p.  Jip-)** 
His  Lordfhip  is  here  certainly  miftaken,  both  in  law  and  in  fa£t.     It  was  not  the  want 
of  the  word  offtgntes  which,  in  our  law,  gave  birth  to  the  invention  of  conveying  by  a 
procuratory.   The  word  ajpgns  is  to  be  found  in  heritable  rights  at  the  earlieft  periods  ; 
nor  were  our  forefathers  dcfedive  in  invention  upon  this  article  \  but  it  was  the  law  it- 
telf,  that,  upon  a  principle  of  public  utility,  dikharged  the  conveyance  of  debts,  oc 
rights  in  action,  from  one  man  to  another.    The  addition  of  the  word  ajftgns^  therefore,^ 
though  it  might  have  met  the  objection  deducible  from  the  Roman  law,  to  which  Lord 
Kaiiics  alludes,  would  not  have  had  any  effeft  upon  the  law  of  this  ifland ;  for,  though* 
bonds  have  all  along  been  taken  payable  to  affigns  in  England,   yet  the  affignee  cannotj^ 
at  this  moment,  infift  jn  his  own  name,  he  muft  flill  recover  under  the  title  and  quality 
of  an  attorney.     As  the  fpecification  of  affignees  did  not  remedy  this  affair  in  England  \ 
fo,  after  the  affignation  in  Scotland  came  to  be  conddered  as  a  direA  conveyance,  the 
want  of  that  word  did  not  hurt  the  deed  \  and  fo,  in  the  laft  century,  it  has  feveral 
tin.cs  been  decided.     Befides,  the  very  word  ajftgnation^  in  its  original  import^  does  not, 
mean  a  conveyance,  as  Lord  Kaimes  fuppofesj^  but  aa  appointment  or  conftitutioa  &r  a 
particular  purpofc. 
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lawof  the  ifland  Airviving  only  in  form  and  words  ;  and  we  fee  our 
practitioners  obliged  to  ufe  difierences  in  ftiles,  and  in  titles,  where 
they  acknowledge  none  in  reality.  The  true  caufes  of  the  diftinc- 
.  tion  are  only  to  be  found  in  the  hiftory  of  the  deed.  All  rights  and 
debts,  or,  as  the  £ngli(h  fay,  chofcs  in  aSlioHy  are  flill  with  us,  as 
they  were  of  old,  conveyed  by  a  writ  under  the  form  of  a  procura- 
tory  or  attorney,  and  under  the  ancient  title  of  aflignment,  which 
denotes  the  nature  of  the  writ ;  while  all  other  goods,  or  moveable 
property,  which  are  not  chafes  in  a^ion^  but  in  the  pofleflion  of  the 
party,  are  tranfmitted  by  a  deed  of  diredt  conveyance,  under  the 
title  of  a  difpofition  of  moveabUs.  The  ftyle  of  the  firft  is,  to  con- 
ftitute  an  aflignee  ;  but,  by  the  other,  the  granter  at  once  fells  and 
difpones  *.    It  is  proper,  therefore^  to  keep  up  a  diftindion  in  terms 

between 


^  Mr  Erfklne  exprefies  himrdf  upon  this  fubjcA  with  a  remarkable  degree  of  doubt 
and  timidity,  and.  takes  up  the  common,  and  (if  I  may  ufe  the  expreffion)  errone- 
ous notions  of  the  matter  :   <  Though  the  terms  dt^ofition  and  affignation  (fays  he)  may 

<  be  either  of  them  apt  enough  to  exprefs  the  alienation  of  any  right  whatever^  yet,  in 
^  their  common  uie,  conveyances  of  debt,  or  of  particular  moveable  fubj;:As,   go  by 

*  the  name  of  affignatlons.     The  property,  indeed,  of  a  number  of  moveable  fabjefh^ 

<  confidered  as  an  univerjitas^  ex.  gr.  houfehold  ftuff,  is  rbmctinits  faid  to  be  tranfmitted 

<  by  difpofition  ;  but  that  word,  in  its  proper  fenfe,  is  applied  only  to  the  grant  of  heri- 

<  table  fubjcAs,  and  is  a  deed  containing  procuratory  of  rcfignation,  and  precept  of  (a- 

*  fine  (Page  281.)/  The  conveyance  of  a  particular  moveable  fubje£l  does  not  go  by 
the  name  of  ajftgnaiwn^  but  is  called  a  difpofition.  Suppofe  the  fale  of  a  carriage  and 
horfes,  and  a  deed  neceflary  to  explain  the  tranfa£tion,  the  feller  would  not  confti- 
tttte  and  appoint  the  purchafer  bis  lawful  aflignee  in  and  to  this  carriage,  with  full  pow- 
er to  drive  it  where  he  pleafes,  &c..  he  would  fell  and  difpone  it  to  him,  and  the 
writing  would  with  propriety  be  called  a  dtfpcfitkn.  A  man  may  a£t  as  a  procurator^ 
or  in  name  of  another,  in  recovering  a  debt,  or  chiming  a  right ;  but,  in  the  purchafc 
of  moveables,  which  are  inftantly  delivered  to  him,  he  certainly  aAs  for  himfclf,  and 
takes  direA  pofleflion,  which  puts  an  end  to  the  bufinefs.  Mr  Erfkine,  indeed,  fays, 
that,  where  a  number  of  moveables,  fuch  ts  houfehold  ftuff,  are  to  be  tranfmitted,  it 
muft  be  a  difpofition,  becaufe  they  are  confidered  as  an  univerfitas.  It  is  not  eafy  to 
conceive  what  is  here  meant  by  an  univerjttas ;  but  certain  it  is  that  our  forefathers  did 
MOt  make  the  diftinftion  between  the  difpofition  and  the  aflignation  upoa  that  account* 

Tlic 
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between  deeds  which  have  a  feparate  mode  of  execution.  Where 
moveables  are  tranfmitted,  and  require  pofleffion  and  delivery,  let 
us  term  the  deed  a  difpofitton  of  moveables ;  and,  where  debt89 
lights,  or  aiftions,  are  to  be  made  over,  and  which  can  only  be  com- 
pleted by  intimation,  let  us  continue  to  term  them  alienations. 

We  now  come  to  the  ftyle  itfelf,  as  given  us  by  St  Martin.  He 
fuppofes  the  bond  to  have  been  regiftered,  and  therefore  he  begina 
with  a  recital  of  the  deed,  and  the  decreet  of  regiftration.  Next 
follows  the  caufe  of  granting,  which  is  always  in  the  form  of  a  fub* 
fumption  or  inference. 

*  Made  payment  to  me  of  a  certain  fums  of  w^ii/y/— This,  in  ge« 
neral,  continues  to  be  the  common  expreflion  in  aflignmenta  of 
debt  at  this  moment.  Few  people  purchafe  the  debts  of  .07 
thers,  but,  upon  getting  a  dedu<flion  of  the  amount  of  the  debt  ; 
and  this  was  the  method  taken  to  exprefs  the  diminifhed  value  gi- 
ven. The  law  therefore  prefumes,  in  every  cafe  where  thefe  words 
occur,  that  the  full  value  has  not  been  paid  ;  a  circumftance,  how* 
ever,  by  which  the  tranfaftion  is  not  materially  hurt.  Some  wri- 
ters, wifhing  to  intimate  that  their  clients  took  no  advantage,  ex- 
prefs it  in  this  manner  :  *  For  a  certain  fum  of  money,  equivalent  to 
^  the  fums  after  afligned.*  This  is  aifuming  an  air  of  myilery,  with- 
out any  reafon,  and  concealing  that  part  of  the  tranfadtion  which 
it  is  the  intereft  of  the  purchafer  to  make  known.  Bonds,  !in  the 
prefent  pradice,  go  often  from  hand  to  hiind  by  aflignment  ;^  and, 
when  full  value  is  paid,  the  beft  way  is  to  exprefs  it  in  one  fum, 
which  commenfurates  of  itfelf  with  the  debt  affigned,  better  than  a- 
ny  writer  can  make  it  do  by  words.  It  fometimes,  indeed,  happens, 
that  the  debt  is  affigned  by  a  kind  of  barter,  for  an  illiquid  con- 
fideration  ;  then  it  is  certainly  right  to  mention  that  fuch  confidera- 
tion  is  held  to  be  fully  equivalent  in  value  to  the  debt  affigned. 

'Made 

The  word  dlfpofition,  in  its  proper  fcnfe,  is  not  applicable  only  to  heritable  fnbjcfts  5 
we  fliall  prove,  in  the  proper  place,  that  it  was  originally  ufcd  in  our  law  for  tranf  if- 
lion  of  moveables,  and  was  only  applied  to  its  prefent  praftical  ufe  after  the  feudal 
charter  grew  Icfs  frequent,  and  heritage  became  an  objeft  of  daily  commerce. 
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*  Md3e%  confiitutedy  andord<iined\  and  by  fhir  prefents  make^  confti^ 

*  tute^  and  ordain^   the  J  aid  W.  G.   his  heirs  and  ajjtgnees,    my  very 

*  lawful^  undoubted^  and  irrevocable  cejftoners  and  ajjignees^  in  and  to 

*  thefaidfum  of  ■  ,of  principal^  &c'.— Here  is  the  pure  old 
Englifti  ftyle  of  an  attorney.  They  faid,  and  ftiH  fay,  have  ntade^ 
conftituted  and  appointed^  and  by  theje  prefents  do  make^  conjiitutey 
and  appoint^  y.  B.  of  <^c.  my  true  and  lanvful  attorney y  ^c.  irre^ 
vocable  for  mCj  and  in  my  natne^  to  ajk^  require^  ^c.  So  far  the 
ftyle  of  the  Englifh  artd  Scotch  is  the  fame,  word  for  word.  When 
our  forfathers  came  to  confider  an  aflignment,  not  as  a  mandate^ 
but  as  a  real  conveyance,  they  added  the  word  irrevocable  to  cej/ion-- 
ers  and  ajfigns  ;  fo  that  we  fee  cejftoners  and  ajjigns^  at  a  former 
period,  had  been  revocable  at  the  pleafure  of  the  conftituent. 

*  In  and  to  the  /aid  fum  of  as  principal.^"— Th^  Englifh  af- 
fignment  has  no  fuch  expreflion ;  the  ceflioners  and  afCgnees  are 
there  conftituted,  not  in  and  to  the  debt,  but  to  alk,  require,  and 
demand  the  fame.  The  phrafe>  in  and  to^  is  abfolutely  inconfiftent 
with  the  appointment  of  ia A  attorney ;  they  are  a  part  of  the  French 
tranfport  or  dire<ft  conveyance  introduced  into  the  old  form,  whea 
k  came  to  be  confidered  as  a  diredl  conveyance. 

*  And  in  and  to  the  fore/aid  bond^  decreet  interponed  tberefo^^  &c. 
•—The  fame  may  be  faid  of  this  part  of  the  deed.  Nomina  debitorum^ 
or  grounds  of  debts  themfelves,  could  be  ceded  by  one  man  to  ano- 
ther by  th^  Roman  law,  and  were  confidered  in  feveral  views  di- 
ftind  from  the  right  which  they  created  to  the  debt.  Hence,  in 
France,  and  in  Scotland,  we  continue  to  make  a  diftindion  between 
the  right  of  the  debt  itfelf,  and  the  inftrudion  of  it ;  and  that  is  the 
reafon  why,  in  all  cafes,  we  find  firft  the  bonds,  bills,  and  other  in- 
ftrudions  of  the  debt,  as  a  feparate  kind  of  property,  and  then  the 
money  contained  in  or  due  by  them. 

The  Engli(h  never  admitted  thefc  diftindkions  of  the  Roman  law, 
and  therefore  know  nothing  of  this  form-  The  grounds  of  debt, 
with  them)  are  confidered  in  no  other  light  than  as  evidences  of  the 

claim. 
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*  Which  ajignation^  I  bind  me ^  my  heirs,  and  executors ^  to  war» 

•  rant.^^'^We  fhall  not  here  enter  into  the  etymology  of  warran- 
dice, which  more  properly  belongs  to  heritable  rrghtSb  We  fhall 
only  obferve,  that  fb  foon  as  deeds  come  to  be  executed  in  writing, 
the  feller  of  the  land^  or  the  feller  of  the  mt)Teable8,  were  taken 
bound  in  warrandice  to  the  purchafer  or  the  buyer.  Only,  in  the 
fale  of  goods,  cattle,  or  perfonal  effedls,  the  warrandice  was  under- 
flood  to  extend  no  further  than  to  the  iHle  of  the  feller ;  and  not  ta 
the  quality  of  the  goods,  of  which  it  behoved  the  purchafer  ta 
Judge  for  himfelf. 

The  import  of  warrandice  in  the  conveyance  of  debts,  does  not 
feem  to  have  been  fixed  even  at  a  very  late  period  of  the  law,  as  is 
clear  from  the  following  qucftion  put  by  Sir  Robert  Spottifwood. 

•  How  far  one  is  obliged  to  warrant  the  affignation  of  a  bond,  &c, 

•  made  by  himfelf  to  another  ?  Whether  that  it  is  truly  owing  by 

•  the  debtor  fimply,  or  that  it  is  both  owing,  and  that  the  debtor  is 

•  refponfal  ?     This  was  drawn  in  queftion  by  Alexander  M*Nag- 

•  when  and  Giles  Carfon ;  but  the  parties  agreed  between  them- 

•  felvesj  4th  February  1632  V  This  indetermination  of  the  law 
upon  fo  material  a  point,  is  the  reafon  why  the  import  of  the  war- 
randice in  St  Martia's  aflignment  is  explained  by  the  claufe  begin- 
ning with  *  that  is  to  fey.'  This  doubt  in  the  author's  time  came 
to  be  cleaned  up  y  but  not  fooner  than  the  1671.  At  that  period 
there  were  three  different  kinds  of  warrandice  ufed  in  aflignations, 
the  firft  was  fimply  from  the  faGt  and  deed  of  the  granter,  fuch  as 
vre  find  in  St  Martin's  alignment,;  where  the  bond  is  diredly  grant- 
cd  to  the  aflignee*  And,  therefore,  there  could  be  no  other  faifls 
or  deeds  to  guard  againft  but  his  own.  The  fecond  was,  where  the 
bond  had  gone  through  feveral  tranfmiflions ;  and  might  be  affedled 
by  the  fads  or  deeds  of  the  intermediate  holders.  Here  the  writers 
properly  and  juftly  took  the  cedent  bound  in  warrandice^  not  only 

Vol.  I.  .  B  b  againft 

•  Spottifwood  Praft.  p.  a  I. 
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claim  or  adion  and  to  go  along  with  it>  without  any  rpeciality  ia 
the  deed. 

•  And  Ihavefurrogated^  and  by  thefc  prefentsfurrogate  andfubfii^ 

*  tute^  the /aid  W.  G.  and  his  forcfaids^  in  my  full  rights  viccj  and 

*  place  of  the  premijis.^ ^^Our  aflignation  is  a  ftrange  compound. 
This  claufe  was  taken  by  the  French  from  the  Roman  formula  of 
delegation,  and  has  been  by  us  'verbatim  copied  from  them.  It  is 
perfedly  oppofite  to  the  language  and  principles  of  a  procuratory^ 
becaufe  a  procurator  or  attorney  only  ads  for  and  in  the  name  of 
another.  Delegation,  in  general,  fay  the  French  lawyers,  is  the  ad 
by  which  one  man  fubftitutes  another,  either  in  his  place,  or  in  a 
debt.  Except  in  the  matter  of  bills,  we  know  nothing  of  delega* 
tion  in  Scotland  ;  but  our  forefathers  were  pleafed  to  enrich  the 
form  of  the  aflignation  with  the  language  and  the  ftyle  of  it. 

'  With  full  power  to  the  f aid  W.  C  and  hisforefaids^  to  intromit' 

*  with^  ajk^  craved  &;c.-^Here,  again,  is  the  original  ftyle  of  the 
power  of  attorney  almoft  verbatim  from  the  old  Englifli  aflignment, 
and  quite  inconfiftent  with  the  immediate  preceding  claufe  of  furro* 
gation  ;  for,  if  the  right  itfelf  be  conveyed,  the  former  owner  hag 
no  title  to  grant  further  powers ;  all  thefc  are  included  in  the  con- 
veyance itfelf ;  and  therefore,  in  a  cafe  obferved  by  Lord  Stair^ 
where  a  bond  was  afligned,  both  againft  principal  and  cautioners, 
but^  the  cautioners  were  omitted  in  the  claufe  *  with  full  power,*  no 
fpecial  power  feemed  to  be  given  againft  them.  The  Court  repelled 
the  objedion,  becaufe  they  thought  the  claufe  itfelf  of  very  little 
confequence  *.  In  this  claufe,  however,  we  find  the  old  powers  ab- 
folulely  neceflfary  in  an  Englifti  aflignmenr,  I  mean  that  of  purfuing 
in  the  name  of  the  aflignee,  which,  in  fome  cafes,  is  ftill  conveni- 
ent to  be  done.  By  an  old  decifion,  we  find  that  a  cedent  difclaim- 
ed  the  procefs  brought  by  the  aflignee  in  his  name;  becaufe  the 
claufe  we  are  talking  of  did  not  contain  a  fpecial  liberty  for  that 
purpofe.  The  Court,  however,  with  great  propriety,  found  that 
the  aflignee  might  ufe  his  name  whether  he  would  or  would  not  f. 

'  Which 

«  Page  381.  f  Hope,  ^oth  Nov.  1621,  Grierfon  againft  Maxwell. 
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againft  his  own  ;  but  his  author's  fads  and  deeds.  At  other  timeSi 
whether  from  the  ignorance  or  inattention  of  the  conveyancer,  the 
aflignment  was  warranted  like  a  charter  or  difpofitibn  in  heritage^to 
be  good,  valid,  and  effedtual,  at  all  hands,  and  againft  all  mortals, 
which  is  termed  abfolute  warrandice.  Sometimes,  it  appears,  that  this 
claufe  was  inferted  in  confequence  of  an  agreement  between  the  par- 
ties ;  and  was  expedled  to  take  place  in  tertninis.  In  a  cafe  mention- 
ed by  Stair,  Sir  Robert  Barclay  accepted  of  an  afCgment  to  bond 
from  Robert  Liddel.  The  deed  contained  abfolute  warrandice  ;  and 
the  debtor  having  failed.  Sir  Robert  charged  the  cedent.  The 
Lords  found,  *  That  fuch  claufcs  of  abfolute  warrandice  do  not  im- 

*  port  that  the  debtor  was  folvent  at  the  time  of  affignation,  but 

*  only  that  there  was  no  exception  that  could  defend  him  either 

*  from  the  cedent's  deed  or  otherwife  V  The  decifion  has  eftablifli- 
cd  our  rule  of  practice  in  this  point.  It  was  in  entire  conformity' 
to  the  maxims  of  the  Roman  law.  The  granter  of  a  conveyance  of 
a  debt  is  bound  in  no  higher  warrandice,  than  that  the  debt  \s  legally 

r 

due  ;  he  is  not  to  anfwer  for  the  folvency  of  the  debtor,  unlefs  it 
be  fo  fpecially  agreed.     Now  it  has  alfo  been   determined  by  the 

Court,  that  an  agreement  of  this  kind  will  have  the  proper  cflfedi. 
An  alBgnee  did  not  attempt  the  recovery  of  a  debt  for  fix  years  after 
acquiring  right  to  it,  the  debtor  then  failed,  and  an  action  was  brought' 
upon  this  fpecial  warrandice.  The  cedent  did  not  difpute  that  he  was 
bound  to  anfwer  for  the  folvency  ;  but  he  contended,  that  his  ob- 
ligement  related  to  the  debtor's  condition,  at  the  date  of  the  aflign- 
ment. The  charger  infifted,  that  the  warrandice  inferred  the  adual 
recovery  of  the  debt  at  any  time  when  demanded.  The  Court 
found,  *  That  this  claufe  imported  the  folvency  of  the  debtor;   but 

*  that  the  fame  was  prefumed,  unlefs  it  were  proven  that  he  was   a 

*  nototir   bankrupt,   or  that  the  affignee  ufing  diligence  did  not 

*  recover ;    and    if   refponfality   be   alledged,    allows    the   cedent 

•     *  to 

♦  Nov  24.   1671,  Barclay  againft  LidJcl. — Stair. 
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*  to  condefcend   upon   any   vifibic   eftate  he   had   to    efFeft    the 

*  fameV 

From  thefe  prcmifes,  we  fee  that  there  are  four  different  kinds  of 
warrandice  proper  to  affignations  :  Firft,  From  the  fafl:  and  deed 
of  the  cedent ;  Secondly,  From  the  fads  and  deeds,  not  only  of  the 
cedent,  but  of  his  authors  ;  Thirdly,  From  fadts  and  deeds,  and 
from  legal  exceptions  againft  the  debt  j  and.  Fourthly,  The  folvency 

of  the  debtor,  or  the  abfolute  aflurance  of  the  affignee's  recovery 
thereof.  Thefe  form  a  kind  of  fcale,  rifing  above  each  other  in 
importance,  and  therefore  it  is  our  proper  bufinefs  to  ftipulate  the 
one  or  the  other,  according  to  the  nature  of  the  tranfadion,  and  the 
agreement  of  our  employers. 

We  have  how  only  to  mention  the  cafe  where  the  claufe  of  war- 
randice has  been  entirely  omitted.  This  was  tried  upon  the  4th 
March  1707,  Riddle  againft  White.  The  Lords  found,  *  That 
Whyte's  aflignation  to  Creighton,  though  it  bore  for  onerous 
caufes,  yet,  having  no  warrandice,  could  not  be  interpreted  to 
imply  abfolute  warrandice,  but  only  from  fait  and  deed,  which  is 
the  common  natural  warrandice  inferted  in  affignations  to  debts  or 
decreets.  For  the  brocard,  that  no  warrandice  muft  be  underftood 
to  be  abfolute  warrandice,  muft  be  applied  according  to  the  nature 
of  the  right.  If  it  be  a  fale  of  lands,  for  onerous  adequate  cau- 
fes, then  it  holds  j  but  not  in  affignations  to  perfonal  rights, 
though  it  ftiould  at  leaft  import  debitumfubejfe.  And  here  there 
was  no  debt  at  all,  he  having,  on  his  being  reponed  to  his  oath, 
deponed  negative  j  yet,  at  the  time  of  White's  affignation,  there 
was  a  decreet  ftanding,  though  afterwards  annulled,  quod  fen ^ 
tentia  judicis  pro  veritate  habetur^  till  it  be  reduced  and  taken 
away  t*'  When  no  warrandice  is  exprefled  in  a  deed,  and  the 
warrandice  is  faid  to  be  implied,  the  implied  warrandice  in  an  affign- 
snent,  where  the  claufe  is  omitted,  is,  by  this  decifion,  limited  to 
fimple  fa£t  and  deed. 

B  b  2  *  Likeasj 

•'  Feb.  7.  1678,  Stewart  againft  Melville.  f  Fount.  Vol.  ii.  p-  354* 
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*  Likeasy  I  have  injiantly  delivered  to  the  /aid  W.  G.  the /ore/aid 

*  regijiered  bqtidy  to  be  kept  and  ufed  by  him  and  his  forefaids  in  time 

*  corning.^ — A  declaration  of  this  kind  is  extremely  ufeful,  and  in  prac- 
tice never  onutted.  1  his  claufe  fixes  upon  the  affignee,  or  other 
receiver,  the  particulars  of  the  grounds  of  debt  conveyed,  and  entirely 
cuts  off  the  pretence  of  their  not  being  delivered.  Before  this 
claufe  was  deviled,  the  principal  difputes,  in  matters  of  warran- 
dice, turned  upon  the  delivery  of  the  papers,  which  were  af- 
firmed or  denied  by  the  parties,  as  their  intereft  diredled,  A  wri- 
ter, therefore,  muft  take  care  to  allow  no  paper  to  be  fixed  upoa 
him  but  what  he  a<^ually  receives,  to  fpecify  thofe  received  in  this 
claufe,  and  to  take  a  particular  obligation  for  the  produdion  of  o- 
thers  neccfTary,  within  a  fixed  time,  under  a  penalty,  and  a  declara^ 
tion,  that,  if  the  want  of  them  {hall  be  objedled,  in  the  r^covcrjr 
of  the  debt,  the  cedent  ihall  be  liable  in  the  confequences. 

*  Having  thus  analifed  the  old  ftyle  given  by  St  IVlartio,  it  only  re- 
mains to  be  obferved,  that  the  modern  afliguation  differs  from  it  on- 
ly in  the  abridgment  of  the  feveral  claufes;  and  tbat»  in  place  of  re- 
citing the  bond,  the  deed  is  fometimes  fhortened^  by  afliguing  it  di— 
redly,  and  thereby  faving  the  repetitioa. 


INTIMATION. 

The  moment  we  receive  an  affignation,  it  is  our  bufinefs  to  have 
it  intimated  to  the  debtor  with  all  defpatch  ;  for,  till  then,  nothing 
is  done.  It  was  formerly  obferved,  that  the  intimation,  and  its  cf- 
fedk^  were  borrowed  from  the  French,  and  that  it  put  an  end  to  the 
ancient  conftrudion  of  our  affignmcnt ;  for,  from  the  moment  of  the 
intimation,  the  right  to  the  debt  paffed  to  the  perfonof  the  afligtieCt 
who  thenceforth  did  not  ad  as  a  procurator,  but  in  the  fame  man- 
ner as  a  French  ceffionary  in  confequence  of  his  tranfport.  Thefc 
rules  were  eftablifhed  with  us  in  the  fifteenth  century,  as  appears 

from 


from  3Balfoiir  *•    By  a  decifion,  alib  there  ciendoned,  in  July  1558, 
vvt  bavje  the  ^xad  form  prefcribed.     It  is  as  under  :  *  Gif  ony  per- 

*  fon  havand,  be  gift  of  the  fuperior,  the  marriage  of  ony  air,  he 
**  fould  lauchfuHie  intimate  the  famin  to  him,  viz,  he  or  his  procu- 

*  rator  fould  come  to  the  perfonal  prefence  of  the  heir,  and  uther 

*  read  his  gift,  or  give  and  deliver  him  ane  copie  thereof,  and  tak  an 
^  inftrumcnt  in  the  hands  of  an  nottar  thereof ;  for,  gif  he  or  his 

*  procurator  pafs  to  the  petfonal  prefence  of  the  heritor,  and  expone 

*  to  him  be  word  that  he  has  the  gift  of  the  marriage  difjponit  to 
^  him  be  the  fuperior,   or  that  he  is  ceffioner  and  affignee  lauchfully 

*  conftitute  be  the  donator  thereof,  and  makes  intimation  to  him  of 

*  tiie  famki  ;  the  famin  verbal  intimation  maid,  nnda  ^ooce^   is  nor 

*  fufficient ;  and  therefoir,  albert  the  heir  niarrie  without  confent  of 

*  the  faid  donator,  or  iiis  affigney,  he  fould  not  be  compellit  to  pay 

*  to  him  the  double  avail  -of  the  marriage,  but  the  finglc  avail  alle- 

*  narGe,  1558  ;  the  Abbot  of  Coupar  donatour,  againft  tiie  Laird  of 

*  Duffus.  And  the  like  to  be  obfervit  in  all  intimations  of  any  uther 
•*  richts,  ^videntis,  or  titles.'  There  is  a  cifoum (lance  in  the  form 
thus  prefcribed,  which  df  itfelf  diredly  proves  from  what  quarter  it 
came  to  us,  I  mean  the  alternative  of  reading  or  giving  a  copy  ta 
the  party  j  which  was,  at  this  period,  and  ftill  is,  precifely  the  rule 
in  France.  In  Craig's  tinae,  the  cffeft  of*  intimation  feems  to 
have  been  perfeftly  fettled.  The  form  he  prefcribes  is  the  fame 
with  that  of  Balfour  j  only,  by  that  time,  the  giving  of  the  copy 
feems  to  have  given  place  to  the  reading.  The  legal  effeft  alfo  ap- 
pears to  have  been  fettled.  Intimation,  even  then,  was  not  merely 
a  notice  to  the  cedent,  but  an  effential  folemnity  in  the  tranfmiffion* 

Wc  muft  here  remark  a  very  great  omiffion  in  the  work  of  our 
formalift,  Mr  Dallas  of  St  Martin.  Though  he  gives  the  affigna* 
tion,  and  fubjoins  pradical  remarks,  he  has  totally  negleded  to  give 
the  form  of  the  intimation,  or  even  /to  mention  the  neceffity  of  it, 
for  completing  the  deed,  which   is  certainly  one  of  the  great^ft 

faults 
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faults  to  be  met  with  in  his  book.     Lord  Stair  s  conjcdure,  it  majr 
be  alfo  remarked,  about  an  intimation  being  only  neceflary  at  firft  to- 
put  the  original  creditor  in  malafide^  has  no  foundation  in  the  hif- 
tory  of  our  law.     It  might  have  been  fo  originally  in   France;  but 
certain  it  is  that  the  a£l:  was  adopted  by  us  as  an  efTential  requifice. 
In  this  he  has  been  followed  by  all  our  after  writers  ;  and,  fo  far 
has  our  Court  been  fwayed  by  the  fame  idea,  that  they  admitted  no- 
tice by  cquipoUents,  and  have  thereby  occafioned  a  prodigious  num- 
ber of  qucftions^   which  niight  have  been  totally  excluded,  by  ad- 
herence to  the  form  and  to  the  law  of  the  country  from  whence  wc 
had  the  form  improved  to  our  hand.     In   France,  nothing  will  do 
but  a  folemn  adi  of  intimation  ;  as  no  equipollent  with  us  will  fupply 
an  inllrument  of  feifine.     Even  an  adion  brought  upon  the  affign- 
ment  will  not  be  fufficient  to  tranfmit  the  right,  until  the  party  appear 
in  that  adion,  and  adually  fees  the  affignment.     Each  cafe,  there- 
fore, falls  with  us  to  be  determined  by  its  own  circumftances  j  but, 
as  that  is  a  matter  of  pure  law,  it  is  not  within  our  province,  or 
within  any  rule  of  pradice.     Our  bufmcfs  is  to  adhere  to  and  un- 
derftand  the  eftablifhed  forms,  and  not  to  truft  to  what  the  Court 
may  receive  as  equivalents  in  their  place.     So  far  it  is  eftabliflied, 
that  the  private  knowledge  of  a  debtor,  of  an  affignation  being 
granted,  will  have  no  effed ;  nor  is  it  expedient  that  it  fliould  ;  for, 
otherwife,  a  general  defence  would  be  aflforded  to  all  debtors.  They 
might,  in  every  cafe,  pretend  that  the  debt  flood  affigned  to  third 
parties,  and  obtain  delays  upon  that  head.     It  is  neceffary,  there- 
fore, that  debtors  (hould  be   furniftied  with  fome  immediate  evl- 
dence  of  the  fad,  in  order  that  they  may  inftantly  produce  or  con- 
defcend  upon  it.  ^ 

The  form  of  the  intimation  we  are  to  analife,  is  taken  from  the  Of- 
fice of  a  Notary  Public,  a  book  of  confiderable  merit  of  its  kind. 

*  At^  6v.  compeared  A.  as  procurator  for  the  ^within  deftgned  B. 
*  nvhofe  pouuer  is  Jufficiently  knoivn  to  me  notary  public.^ — The  intif 
mation  is  made>  not  in  the  name  of  the  cedent,  but  in  the  name  of 
the  affignee.     Had  Lord  Kaimes  deigned  to  confult  this  humble 

performance, 
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S performance,  he  would  not  have  fallen  into  the  error  which  he  has 
done  in  his  Elucidations.  '  The  intimation  (fays  his  Lordfhip)  muft 
*  be  in  the  cedent's  name,  as  the  afligney  has  nothing  to  fay  to  the 
'  debtor  but  qua  procurator ;  and  his  procefs  againft  the  debtor  for 
*  payment  ought  to  be  carried  on  in  the  fame  charader  */  His  Lord- 
lip  has,  in  this  place,  drawn  the  fa£t  from  his  principles,  in  place 
f  drawing  his  principles  from  the  fadt.  We  borrowed  the  intima- 
tion from  France,  where  a  conveyance  of  debts  or  rights  was  never 
confidered  as  a  procuratory  ;  and  therefore  the  adl  is  done,  not  in 
the  name  of  the  cedent,  but  in  the  name  of  the  affignee.  We  find 
it  prefcribed  in  the  ancient  form  given  by  Balfour  ;  and  fo  it  has  e- 
ver  fmce  been  pradlifed. 

*  Whofe  poiver  of  procuratory  ivasfufficiently  knoivn  to  me^  N.  P/ — 
This  circumftance,  of  old,  was  material  to  the  form  ;  becaufe,  unlefs 
the  intimation  had  been  made  by  order  of  the  affignee,  it  was  at- 
tended with  no  effeft.  A  fpecial  feparate  power,  therefore,  was  re- 
quifite  ;  or,  at  lead,  that  the  notary  fhould  hear  the  order  given, 
and  mention  his  knowledge  of  it  in  the  inftrument ;  for  a  ftranger 
might  be  poflfeffed  of  the  aflignation  by  accident.  Hence  we  find, 
by  an  old  decifion,  that  an  inftrument  of  this  kind  was  on  that  ac-. 
count  fet  afide.  Upon  fimilar  principles,  the  Court  afterwards  redu- 
ced another  intimation,  becaufe  the  fame  perfon  was  both  notary  and 
procurator  ;  for  the  Lords  found,  *  That  the  bufincfs  ought  to  have 

•  been  pcrfedted  by  two  diftindJ:  perfons  j  and  that  one  and  the  fame 

*  perfon  could  not  be  both  procurator  to  intimate  in  the  affignee's 

*  name,  and  alfo  notar  to  take  inftruments  on  the  doing  thereof  f/ 

*  Pajfed  nvitb  us^  refpe^ive  etfuccejffive^  to  the  pcrjonal  prefence  of 

•  the  ivithin  defigned  C.  and  2)/ — This  fuppofes  the  bond  to  be 
granted  by  two  co^obligants  ;  and  therefore  the  intimation  if,  with 
propriety,  made  to  both  of  them,  according  to  Lord  Stair's  direc- 
tions :  '  Where  there  are  many  correi  debendi  principal  or  cautioners, 
^  intimation  made  to  any  will  be  fufficient  as  to  all  ;  yet  this  will 

*  not 

*  Page  319.  -f  July  3.  1628,  Scott  againft  Drumlcndrig. 
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*  not  rxcltide  payment  made  by  another  of  the  debtors  hnafidt^  to 
^  whom  no  inri?nation  was  made.  Had.  Feb.23»  1610,  Lyon  agarnft 

*  Law  ;  to  fecnre  which)  it  is  fafeft  for  afTignees  to  intimate  ta  aJI 

*  the  correi  debendi  */ 

'  To  the  perfonal  prefencc.'' -^\vi\\mzi\on^  if  poffiblei  ibould  alwaysr 
be  made  perfonally,  becaufe  it  puts  an  end  to  all  fubfequent  que£* 
tions  about  bona  fide  payment  by  the  debtor.  When  the  party  can- 
not be  found,  the  form  is,  to  intimate  at  his  dwelling-houfe,  and  to 
leave  a  fcheciule  for  him,  i.  e.  a  brief  note,  containing,  the  eflfential 
parts  of  the  indrument,  and  the  witneiTes  prefent  at  the  delivery; 
This  form  is  taken  from  the  analogy  of  common  executions ;  for^ 
fince  arreftments  are  competent  at  dwelling-houfes,.  iMimatioM^ 
mull  be  fo  alfo  ;  other  wife  the  former  would  have  an  uopeiibiiable 
advantage.  It  is  a  general  rule  in  all  cafes,  wh^re  parties  are  not 
found  perfonalIy,to  leave  a  written  notification  for  them.  Initeed,UM>» 
much  care  cannot  be  taken  to  give  complete  notice ;  for,  in  the  eveat 
of  the  debtor  making  a  Bonn  fide  payment,  his  cafe  is  very  &TOur^ 
able.  If,  by  our  ancient  law,,  creditors  could  not  nnpofe  another  im 
place  of  thcmfel ves  upon  the  debtors,  the  change  is  rather  too  grear, 
not  only  to  be  able  to  do  this,  but  to  fubjedi  the  debtor  to  the  riflt 
of  double  payment.  From  the  analogy  of  executioM^  iotimatioas- 
were  fometimes  made  at  the  market^  croffes  of  thehead^bovough  of 
the  iS^erifTdom  where  the  party  dwelt ;  but  the  Lords  foiiod  ftheie 
intimations  ineffe<Stnar ;  and  they  even  doubted  how  hjc  intimations 
at  dwelling-honfes  ought  to  be  fuftained't'. 

>  Haying  and  holding  in  his  hands,  the  principal  bond  tvkbin  nat^ 

*  rated^  made  and  granted  by  them  to  the  wilhin  defigned  £.  'with 

*  the  principal  ajjignation  theret4>,^ — ^The  cuftody  of  thefe  writings 
by  the  procurator  is  juftly  held  to  be  a  fuflicient  power  to  him  j  aod^. 
in  all  cafes,  he  ought  to  be  pofTeflcd  of  the  principal  bond,  as  welli 
as  the  affignation  ;  for  the  debtor  is  then  deprived  of  every:  pre^ 
tence  of  tranfadling  with  his  original  creditor ;  he  knowe  with 

vvhom 

•  Stair's  Inftit.  p.  384.  f  July  21.  1632^  Hume  againft  Hume* 
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'WViCfH  His  priTicipill  boftd  ts.     Ant),  m  ftngland,  thiis  i»  ttie  proper 

fecurity  of  the  affignefe  ;  though,  with  ut,  the  affi^nation  would  no 

doubt  be  fufficient  ;  and,  in  cafe  the  bond  be  riot  at  hand,  we  ought 

not  to  wait  for  it,  for  expedition  in  this  bufinefs  is  of  the  lad  im- 

'portance. 

*  Whi&h  bond  and  ajjlgnment  the  /aid  A.  dchvired  to  me^  nO'- 
^  tary  public^  to  he  publicly  read  o^er  and  intimated ;  and  nvhich  being 

•  accordingly  done  to  the f aid  G.  ^ndD.  perfonatly  prefent^'-^Tht  read^ 
iilr^  is  the  eOTeiitial  intimation;  the  bare  exhibiting  of  the  aflign- 
ment  will  not'  do^  it  muft  be  verbatim  read^  and  what  is  not  read 
16  not  intimated  ;  for,  as  is  obferved  in  an  old  decifion  on  this 
point,  a  party  may  intimate  his  right  pro  pdrt^^  and  keep  it  uninti* 
mated./>r^  reliquo  *.  Thene  are  conv^anoes,  parts  of  which  only 
need  intimation.  The  heft  way,  in  all  cafes,  is  to  read  over  the 
whole.;  but,  if  that  be  not  convenient,  an  excerpt  of  a  particular 
part  of  the  writ  fliould  be  delivered,  and  the  inftrument  of  the  in- 
'timation  fliould  diftindly  fpecify  the  fa€t. 

*  Tbe/aid  A*  procurator  foref aid ^  protejled^  that  the  /aid  afftgna^ 
'^  tion  ivas  duly  and  legally  intimated^  and  that  they  might  be  both 

*  Hable  in  payment  of  the  fums  of  money  above  ajftgned^  and  not  pre^ 
^  tend  ignorance  of  the  f aid  ajftgnment  and  intimation^ — The  reading, 
4t  will  be  obferved,  is  trufted  to  the  notary  public,  not  to  the  procu- 
rator ;  becaufe  the  notary  is  prefumed  to  be  a  public  and  impartial 
officer,  who  will  read  fairly,  and  conceal  no  part  neceflary  to  be 
known  to  the  party.  The  procurator's  bufinefs  is  to  have  the  faft 
afcettained  ;  and  therefore  he  declares  the  purpofe  and  dSed  of 
what  the  notary  has  done,  by  protefting. 

Since  arreftments  came  to  be  allowed  in  the  hands  of  perfons  out 
of  the  kingdom,  there  is  an  abfolute  neceflity  for  putting  affigna- 
tions  on  a  level  with  them,  otherwife  arreftees  would  have  a  great 
advantage,  which  voluntary  affignees  had  not;-  but  no  private 
party,  nor  his  procurator,  has  a  right  to  do  any  thing  againft  a  per- 

VoL.  I.  Co  Ton 
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fon  out  of  the  country  at  the  time.  The  lnarke^crof8  of  Edinburgh^ 
pier  and  fliore  of  Leith|  have  for  a  long  time  been  fuppofed,  by  & 
fidion  of  the  law^  to  be  the  communis  patria  of  Scotchmen^  and 
they  are  bound  to  take  notice  of  every  thing  done  at  thefe  places 
in  the  fame  way  as  they  muft  have  done  had  the  citation  or  notice 
been  given  them  at  their  own  houfeSj  when-  within  the  king- 
dom. But  it  is  only  the  voice  of  their  Sovereign  that  people  who 
are  abfent  are  obliged  to  hear  ;  and  therefore,  whoever  means  to 
2lQl  or  do  any  thing  at  the  market-crofs,  pier  and  fliore,  mud 
have  a  fpecial  authority  for  that  purpofe,  and  mud  ad,  not  by  him- 
felf,  but  by  a  King*s  meffenger,  to  whom  alone  warrants  of  that 
kind  are  direded.  The  form,  upon  this  occafion,.  is  to  prefent  a 
bill  or  petition  to  the  Supreme  Court,  reciting  the  bond  and  affign- 
ment,  dating  that  the  debtor  in  the  bond  is  out  of  the  kingdom  * 
and  therefore  praying  for  letters  of  fupplement  for  intimating  the 
aflignation  at  the  market- crofs  of  Edinburgh,  pier  and  fliore  of 
Leitb,  which  are  granted  of  courfe. 

Thefe  fupplementa  arct  now  more  neceffary  in  our  pradice  tHaa^ 
they  ufed  to  be,  from  the  frequent  abfcnce  of  the.  people.  The  pro- 
curator for  the  paity  fometimes  makes  the  intimation  by  reading 
the  letters,  which  is  certainly  wrong,  as  the  meflenger  (the  perfon 
to  whom  the  letters  are  direded,  and  whofe  voice  the  lieges  arc  on- 
ly  bound  to  attend  to,)  is  thus  rendered  a  cypher  in  the  bufinefs* 
The  following  exprefHon  is  alfa  fometimes  to  be  found  in  thefe  Siip« 
plements  :  ^  And  proted»  that  the  faid  complainer  having  done  the 
^  utmqft  in  his  power  to  intimate  the  faid  aflignation,  the  faid  A.  Bi 
*  fliould  not  pretend  ignorance  thereof.'  This  is  an  improper  claofe 
in  the  King^s  letters.  The  form  itfelf  is  entirely  fiditious.  The 
law  alone  has  prefcribed,  and  given  it  a  determined  cffcd,  This  e»- 
preflion,  therefore,  weakens  that  efled,  by  acknowledging  the  abfo- 
lutc  infufficiency  of  the  form.  This,  indeed,  gives  us  a  hint  that  it 
ought  to  be  fupplied  ;  and,  in  a  number  of  cafes,  it  has  been  the 
pradice,  when  affignations  of  confequence  are  intimated  upon  Aip- 
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*plem€nl8,  to  give  feparate  notice  to  their  fadors,  relations,  or  con- 
neftionSy  in  Scotland  j  and,  even  in  the  cafe  before  noticed,  of  Lau- 
rie againft  Hay,  where  the  inftrumcnt  of  intimation  was  fet  afide, 
as  being  too  general,  notice  had  been  given  to  the  curators  and  fac-» 
tor  of  the  debtor,  and  fchedules  of  intimation  affixed  at  the  market- 
crofs.  It  is  alfo  advifeable,  in  thefe  cafes*  to  write  a  letter  to  the 
debtor,  informing  him  of  what  has  been  done  ;  and,  in  general,  to 
tsJke  every  ftep  which  may  render  the  ediifial  citation  a  real  one,  by 
conveying  the  knowledge  of  the  tranfadion  to  the  debtor.  It  iB 
difficult,  and  fometimes  almoft  impradicable,  to  intimate  an  affign- 
ment  to  all  the  members  of  a  corporation,  or  of  a  trading  company  ; 
and  therefore,  in  the  cafe  of  an  Hofpital,  it'was  found,  that  an  inti- 
mation to  the  treafurer  was  fufficient  *.  Such  a  narrow  intimation 
isnot'to  be  trufted  to  ;  and  therefore  it  is  our  bufinefs  to  intimate^ 
not  only  to  the  treafurer,  tut  to  the  other  officers  of  the  corporation, 
becaufe  they  may  be  eafily  known,  and  fcldom  exceed  three  or  four 
in  hum'ben  Where  trading  companies  are  concerned,  we  cannot 
difcover  all  the  members,  but  the  prefenl  managers  or  afting  part- 
ners may  eafily  be  known.  Intimation,  therefore,  may  be  made  to 
them,  or  the  principal  clerks,  .who  have  very  often  procurations 
from  their  mafters.  In  a  cafe  reported  by  Lord  Tinwald,  whofe 
colledion  is  not  yet  printed,  an  intimation  was  fuftained  made  to 
two  clerks  of  a  company,  but  they  were  managers  by  procuration, 
and  a  minute  had  been  inferted  in  the  books,  which  may  not  always 
happen  to  be  done  f- 

Affignments  are  alfo  eficdually  intimated,  by  ufing  diligences  in 
virtue  of  the  affignment,  fuch  as  charges  of  horning  and  arreft- 
ments,  and  alfo  by  furamonfes  in  the  name  of  the  affignee,  or  by 
production  of  the  aflignation  in  a  procefs,  if  depending  at  the  death 
of  the  cedent ;  but,  upon  the  14th  of  March  1626,  Laird  of  Wef- 
tcrhall  againft  Williamfon,  the  Lords  found,  *  That  the  execution 

C  c  2  of 

•  Kilkerran.— Jan.  10.  1739,  Keir  againft  creditors  of  Lethem* 
f  Nov.  19.  1755,  Watfon  of  Muirhoufe  againft  Murdoch. 


*  of  an  inhibition  was  not  a  legal  indmadoni  not  beiag  {peafio^. 
'  executed,  and  intimated^  to  the  debtors  ;  efpecially  that  inhibitioat 

*  had  only  forcejagainft  immoveables,  and  did  not  (Irike  againA  the 

*  fubjedl  contraverted.'     This  was  a   very  juft  and  proper  determi^ 
nation;  for  the  publication  and  regiftration  of  inhibiiioas  can  reach- 
no  further  than  the  law  has  Aridly  given  thein.     An  affignee*  a^- 
before  obfervedi  may,  if  he  pleafes,  do  diligence  or  profecute  in  the* 
name  of  the  cedent ;  but,  as  the  oath  of  the  debtor  will  be  receivec} 
againft  an  afEgnee,  at  any  time  before  intimation  ;  fo,  if  the  cedei|t*t 
name  continue  to  be  ufed,  every  defence  will  alfo  jcoatinue  to  be 
probative  by  the  oath  of  the  cedent.     Thereforei  if  it  can  be  ^yoid^ 
ed,  neither  procefs  nor  diligence  flvould  be  ufed  in  the  cedent's  oame* 
If  the  procefs  depended  at  tbe  date  of  the  aflignatioq,  the  produc* 
tion  or  intimation  of  it  by  tbe  ailignee  makes  no  difTerence,  beeauie 
the  matter  had  already  become  litigious,  and  tberefoj^  the  cedent'e- 
oath  will  continue  to  be  probative  *, 

It  is  not  meant  here  to  treat  of  the  equipollents  admitted  ia  place* 
of  intimation,  as  that  branch  is  not  within  our  province.  It  may  in* 
general  be  obferved;  that  regular  intimation  h  chiefly  neceflary  ta* 
complete  the  conveyance,  and  preferve  it  from  third  parties^  credi«^ 
tors  of  the  cedent.  Therefore  aflignm^nts  are  often  good  againft 
the  debtors  themfelves,  though  infufficient  in  queftions  with  thirdl 
parties. 

The  pradice  of  England  at  prefent  differs  from  ours  only  ia^ 
words  and  form,  the  remains  of  the  ancient  laws  from  which  we* 
have  explained  the  ftyle  of  this  deed.  If  a  debtor  fhall,.after  notice 
of  an  aiTignment,  pay  to  his  original  creditor  the  afHgnor,  the  Court 
will  oblige  him  to  pay  the  money  again  to  the  aflignee,  notwith-^ 
fianding  of  the  a&ion  being  brought  in  the  affignor's  name.  If  the 
aifignor  diea  during  the  adion,  the  mandate  falls  exadly  as  it  did 
with  us  before  the  a€t  of  parliament ;  the  executor  or  adminiftrator 
muft  lend  his  name  to  the  aflignee  i  and,  if  no  perfon  take  up  the 

fuccelSon^. 

•  Feb.  la.  1678,  Frafar. 
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tranjlaUo^  which  is  alfo  the  Latin  term  for  tranfport.    The  wor* 
iranjlation  fee  ins  to  have  been  preferred  by  us,  becaufe  it  was  the 
common  term  for  the  removal  of  a  churchman  from  one  charge  to 
another,  and  had  become  familiar  to  our  forefathers  before  they 
»heard  of  the  tranfport.     The  ftyle  of  the  tranflation  is  an  additional 
and  complete  proof,  that  the  change  in  our   law  with  refpeft  to 
a0jgnment8  of  rights  and  debts,  took  place  by  imttation,  and  not 
from  any  gradual  change  of  manners   arifing  among   ourfelvea. 
Hence  it  is  that  the  Englifli  appoint  another  attorney,  where  wc 
transfer  at  once.     This  is  the  true  caufe  of  the  difference,  which  is 
nxoft  remarkable,  between  the  ftyle  of  our  aflignation,  and  our  tranf- 
lation.    The  firft  is  a  remainder  of  the  ancient  law  of  our  remoter 
anceftors  ;  and  the  other  marks  the  revolution  introduced  into  this 
Ijranch  of  that  law  by  our  connexion  with  France.     The  Englifli 
made  the  fame  change  in  effed,  but  they  have  done  it  by  degrees, 
and  preferved  a.confiftency  in  the  form  ;  whereas  we  fecm  to  have 
taken  it  up  at  once,  without  the  leaft  attention  either  to  our  prin*- 
jc.iples  or  forms.     The  confequences  of  this  rafhnefs  xemain  recorded 
in  the  ftyle  of  the  writings.     An  afTignee,  with  us,   is  ftill  made  by 
a  deed  in  the  ftyle  and  language  of  a  procurator  or  attorney ;  and 
yet,  when  the  fame  man  comes  to  tranfmit  the  fame  debt  to  ano- 
ther, he  fpeaks  the  language  of  a  full  proprietor,  and  makes  a  con- 
veyance in  plain  language,  dlvefting  himfelf  of  the  right,  and  veft- 
ing  it  in  his  party.     This  inconfiftency  in  ftyle,  the  Englifh  have  a- 
voided  by  the  conftitution  of  attornies  under  the  firft  aflignee.     Our 
fyftemaiic  lawyers  could   not  avoid  noticing  the  difference  between 
the  form  of  the  aflignation  and  the  tranflation,  but  do  not  fecra  to 
be  able  to  account  for  it  j  they  content  themfelves  with  the  dry  in- 
formation, that  the  legal  effcd  is  the  fame.    Thus  Lord  Stair :  *  An 

*  aflignation  doth  neceflarily  require  the  clear  exprefling  of  the  cc- 

*  dent,  aflignee,  and  thing  afligned  ;  and,  though  the  ordinary  ftyle 
*of  it  be  known,  yet  any  terms  that  may  exprefs  tlie  tranfmiflSon 
^  of  the  right  afligned,  from  the  cedent  to  the  aflfignee,  will  be  fuf- 

*  ficient  J 
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^  £ct<nt  s  as  if  the  cedent  afTign,  transfer^  and  difpone,  make  over^ 

*  fet  over,  gift  or  grant,  the  thing  afligned  to  the  a{fignee>  or  nomi-* 

*  nate  or  conftitute  him  his  cefTioner,  afligneei  don^or,  or  prccu-- 
••  ratof ,  to  his  ov^n  behoof  */ 

This  inaccuracy  of  expreffion,  and  declared  indifference  about  le^^ 
gal  language,^  muft  have  tended  to  involve  the  hiftory  of  our  law  in 
darknefs.  But  his  Lordlhip,  a  learned  theorid  and  philofopher^ 
feems  to  have  paid  little  attention  to  the  principles  and  progrefs  of 
our  ftyles.  His  fubjeA  obliges  him  to  talk  of  them,  and  he  does  it 
in  this  general  and  uninftrudive  manner  ;  not  io  the  great  lawyers* 
in  England  ;  Littleton,  Coke,  Bacon,  in  fliort  all  of  them,  have 
built  upon  the  foundation  of  writs  ;  the  beft  part  of  their  works 
are  truly  comn^entaries  upon  deeds.  The  etymology,  the  value 
and  legal  import  of  every  word,  are  carefully  weighed  and  de- 
termined.  The  proper  application  of  thefe  forms,  and  the  pradical 
knowledge  of  the  conveyancer,  furnilh  the  lawyer  with  principles 
and  argument.  Our  lawyers  have  unhappily  taken  an  oppofitc 
€onrfe>  and  have  in  a  great  meafure  negleded  the  common  writs, 
the  forms,  and  even  the  records  of  their  native  country.  In  place- 
of  the  law  terms  thus  given  by  Lord  Stair,  and  which  he  fays, 
are  all  to  the  fame  effed  j  Lord  Coke  informs  us,  that  part  of  theni 
are  proper  to  an  afTignment  of  chofe  in  aSiion;  which  becaufe  of  the 
common  law,  muft  be  afligned  by  the  fidion  of  a  procuratory* . 
That  others  of  thera  are  the  language  of  an  alignment  of  property ^ 
whereof  pofleflion  may  be  immediately  given,  and  the  tranfmiffioa 
of  which  is  allowable  by  the  law.  Lord  Stair,  on  the  contrary, 
hold^s  out  at  once,  the  whole  language  of  tranfmiffion,  as  no  other 
than  a  firing  of  redundant  fynonymous  words.  His  Lordfliip- 
has  in  fad,  put  together  the  ftyle  of  our  aflignment  of  debts,  of 
our  difpofitions  of  moveables,  and  of  our  old  gifts,  as  indifcrimi^ 
Date  and  equivalent  terms  ;  But  we  may  reft  aflured,  that  our  law,. 
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as  well  as  that  of  England,  had  a  choice  in  the  determination  of  Itt 
language  ;  and  that  there  is  very  little  of  it,  which  had  not  an  ori- 
ginal and  fpecific  ufe. 

This  leads  us  to  fay  fomething  of  the  words  donatory^  gi'^^9  an4 
grants  which  we  fometimes  find  in  our  old  writs  of  tranfmiffion. 
Heirs  and  donators  are  juft  in  effedt  heirs  and  afligns ;  but  the  word 
donator  belonged  to  a  peculiar  part  of  our  pradtice.  In  the  reign  of 
the  Stuart  family,  the  property  of  individuals  was  fo  often  forfeited  ce 
the  Crown,  by  reafon  of  civil  rebellion,  fines,  feudal  delinquencies, 
&c.  that  had  the  Crown  infilled  on  its  rights,  the  whole  property 
of  the  fubjeft  would  have,  by  fucceflion,  gone  through  the  hands 
of  government.  The  eftabliihed  pradtice  was,  to  return  thefe  for- 
-fcitures  in  the  way  of  gifts  to  favourites  of  the  Court,  but  general* 
]y  to  the  relations  and.creditors  of  the  forfeited  perfons,  or  to  truC- 
tees  for  their  behoof.  The  fecond  part  of  Mr  Dallas's  ftyles  confide 
of  the  forms  of  thefe  gifts,  according  to  the  praftice  of  the  Scots 
Exchequer.     And  the  general  ftyle  is,  *  Likeas  his  M^'efty  gives^ 

•  grants^  and  di/pones  to  his  lovite/  Our  feudal  fuperiors,  fond  of 
adopting  the  practice  of  the  Crown,  compounded  or  fold  the 
efcheats  and  forfeitures  of  their  vaflfals  which  fell  into  their  hands^ 
and  thefe  deeds  of  tranfmiffion  they  proudly  termed  gifts^  although 
they  bore,  in  grtfmio^  a  price  paid  for  them.  The  pretence  waa, 
that  he  the  fuperior  had,  notwithftanding,  adled  mercifully,  in  ta- 
king lefs  than  the  law  entitled  him  to.  From  this  circumftance,  he 
commonly  ufed  a  mixed  ftyle,  viz.   *  Therefore  IfelU  gi'uCj  grants 

*  and  difpone^.^  The  receivers  were  termed  donatories  ;  and  from 
our  decifions,  it  appears,  that  one  half  of  the  bufinefs  of  the  Court  iQ 
the  two  laft  centuries,  was,  that  of  determining  the  lights  and  prefer- 
ences of  thefe  donatories,  with  the  creditors  and  voluntary  affignees 
of  the  forfeited  perfons;  fo  that,  without  knowing  fomething  of  the 

nature 

• 

•  The  forms  of  thefe  private  gifts  may  be  fecn  in  Carruthers's  Styles.     St  Martin 
has  omitted  all  private  grants  out  of  his  fyftem,  for  what  reafort  cannot  be  conceived. 
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TiatuFC  atid  confequences  of  thefe  gifts,  we  cannot  read  the  records 
of  our  Supreme  Court  with  profit  or  fatisfadlion.  What  has  been 
faid  leaves  very  little  to  be  obferv^ed  upon  the  ftylc  of  the  tranfla- 
tion,  which  runs  thus  4 

*  To  have  ajftgned  and  transferred^   and  by  thir  prefents  ajfigns 

*  and  transfers^ — Here  the  procurator  or  attorney  is  doing  what 
his  conftituent  by  the  ftyle  of  his  right  cannot  do.  The  latter  is 
only  conjlituted  and  appointed  cefEoner  and  aflignee ;  and  yet  he,  as 
fuch,  diredly  transfers  and  makes  over.  Without  knowing  the  hif- 
tory  of  thefe  deeds^  it  was  no  wonder  that  this  appeared  unintelli- 
gible. 

*  Together  with  ktters  of  homings  caption^  c^v. — It  was  former- 
ly obferved,  that  our  pradtice  directs  not  only  the  affignment  of  the 
debt  itfelf  J  but  alfo  of  the  grounds  of  it,  which  we,  in  imitation 
of  the  Romans,  confider  in  a  di(lin(3:  view,  as  nomina  debitornm  ; 
and  to  thefe  w^  confequently  add  all  the  diligences  or  progreflive 
writs  taken  out  for  recovery  of  the  debt  itfelf.  Mr  Dallas  here 
fuppofes,  that  a  variety  of  diligences  followed  ;  and  fpecifically  con- 
veys them,  ^which  ought  always  to  be  done.  The  law,  indeed, 
holds,  that  an  affignment  to  a  principal  deed,  carries  every  thing 
acccffory  to  it,  fuch  as  diligences,  additional  fecurities,  &c.  though 
not  exprefsly  affigned.  To  comprehend  ihefe,  the  general  words 
are  extended,  and  arc  never  forgot :  *  With  all  that  has  followed, 

*  or  may  be  competent  to  follow  thereupon.'  Lord  Stair  takes  no- 
tice of  a  cafe,  *  where  an  affignation  of  a  bond  was  found  to  carry 

*  a  bond  of  corroboration  of  the  original  bond,   though  not  men- 

*  tioned  therein  ;  albeit  th-e  affignation  did  not  bear,   with  all   that 

*  has  followed,  or  is  competent  to  follow  thereon  j  which  is  but  an 

*  explicatory  claufe  of  ftyle  of  that  which  inefl  dejure  *.*  In  this 
cafe,  however,  the  bond  of  corroboration  was  produced  by  the 
aflignee.     Our  bufinefs  is  not  to  truft  to  thefe  opinions,  but  to  con- 

VoL.  !•  D  d  vey 

•  Stair.— February  3.  1676,  Cully. 
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vey  fpecifically  the  whole  progreffive  writs  of  the  debt,  ai>cl  la 
tain  our  explicatory  claufe. 

*  With  full  pcnver  to  uplift^  ajk,  crave^  and  recewe  the  futns  of 
*  ip.oney  above  transferred.^ — This  claufe  is  borrowed  from  the  old 
ftyle  of  the  procuratorial  affignment,   and  has  only  been  added  to- 
lengthen  the  tranflation.     The  powers  of  a  procurator  ading  for  a* 
nother,    may  be  enlarged,   limited,   or  fpecified,  becaufe  the  radical 
right  remains  in  the  conftituent  ;  but  a  man  who  transfers  and  con^ 
veysy  and  who  confequently  is  diverted  of  the  fubjeft,  has  no  right 
to  give  any  further  powers  or  diredlions  about  the  management  of 
the  matter.    Among  other  things,  this  fecond  affignee  is  empowered 
to  ufe  the  letters  of  diligence  already  raifed,  either  in  his  own,    or 
in  the  name  of  the  granter.     1  his  is  a  remainder  of  the  old  procu- 
torial  power;  by  which  a  perfon  might  ad  either  in  his  own  namc^ 
or  the  name  of  his  conftituent.     Properly  fpeaking,  it  is  inconfiftent 
with  the  nature  of  a  total  cejjio  injure ;  and  confequently,  with  the 
nature  of  a  tranflation*     However,  praftice  has  continued  it,  as  a 
wreck  of  the  ancient  form  ;  but  it  is  to  be  obferved,  thai  diligence 
already  raifed,  can  only  be  executed  in  the  name  of  thr  perfon  obf 
tainer  of  the  letters ;  becaufe  a  meflenger  is  a  minifterial  officer  of 
the  Crown,  who  can  do  nothing  but  in  conformity  to  the  will  of 
the  warrant  direded  to  him, — what  he  ventures  to  do  beyond  it,  is-, 
tpfo  fafto^  void  and  illegal.     If,  therefore^  the  affignee  choofes  to  a£t 
in  his  own  name,  and,  it  is  advifeable  that  he  always  fhould  do  fo,  iie 
muft  obtain  new  letters  upon  produdlion  of  his  affignment;  for  the 
Supreme  Court,  and  not  the  meffenger,  is  the  fole  J-udge  of  the  pro* 
priety  of  the  tranfmiffion*     This  matter  came  to  be  particularly 
confidered  by  the  Court,  upon  the  nth  of  June  1745,  Stewart  ^-. 
gainft  Hay*;  when  upon  a  report  relative  to  the  pradice,  from  the^ 
Society  of  Writers  to  the  Signet,  it  was  determined,  that  new  dili^ 
gence  muft  always  be  raifed. 

Let  us  now  attend  to  Mr  Spottifwood's  definition  of  the  deed  we 
are  talking  of,   which  is,   indeed,   naked  and  verbaL     *  A  tranila-- 

*  tion 

•  Falconer's  Dccifiona* 
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"*  tion  (faiys  he)  is  a  continuation  of  the  conveyance  of  a  moveable 
'•  fubje<a,  by  the  affignee  to  another  peifon  ;  and  generally,  the  foU 

•  lowing  conveyances  are  called  tranflations,  though  in  a  fourth  or 

•  fifth  degree  of  diftance  from  the  affignee  :  others  again  call  fuch, 

•  difpofitions  ;  but  there  .is  no  fettled  denonyination  for  fuch  writs; 

•  albeit  the  ftyle  of  them  be  fixed/  It  is  curious,  that  there  fhould 
be  no  certain  denomination  for  writs  that  have  ftyles  differently 
'fixed  ;  but  this  is  not  furprifing,  when  our  lawyers  never  attended 
10  the  reafons  and  differences  of  the  ftyles  themfelves.  However, 
as  Spottifwood  obferves,  wc  have  no  certain  name  for  any  lecond 
or  third  tranfmiffion  of  the  right.  By  our  prefent  praiflice,  indeed, 
every  deed  after  the  traiiflation  is  called  2i  conveyance ;  which  is  not 
an  improper  change  of  the  term.     Spottifwood  goes  on,  *  in  the 

•  beginning,  to  the  ordinary  defignation,  you  put  an  additional  one, 

•  thus :  affignee  after  fpecified,  or,  as  having  right  by  affignation,  or 

•  tranflation,  or  difpofition,  in  manner  after  mentioned.'     There  is 
'no  neceflity  for  this  addition  to  the  defignation  of  the  granters  of     . 
•affignments,  or  other  prefonal  rights.     It  is  borrowed  from  charters 

and  difpofitions  of  heritage,  where  the  relation  of  difponer  to  the 
lands  is  properly  pointed  out,  by  terming  him  heritable  proprietor  • 
but  in  perfonal  deeds,  where  the  right  of  the  granter  is  immediately 
to.  be  recited,  the  aniicipation  of  that  title  is  quite  uhneceffary. 

It  now  only  remains  to  mention,  that  all  tranflaiions  and  poflc- 
rior  conveyances,  require  intimation  in  the  fame  manner,  and  for 
the  fame  reafons,  as  the  original  affignment ;  nor  is  there  any  diffe- 
rence in  the  form,  except  the  addition  to  be  made  in  the  narrative* 

It  muft  be  here  repeated,  that  Mr  Dallas  pafles  over  all  thefc 
writs,'  without  noticing  in  the  lead  that  point  of  practice,  ufed 
by   many   people   in   affignments   and  tranflations,   viz.  *  turning 

•  and  transferring  the  fame,  and  whole  right  thereto,  froni  me  and 

•  my  forefaids,  to  and  in  favours  of  the  (aid  B.  and  his  forefaids.' 
This  is  a  round  flourilli  of  old  ftyle,  borrowed  verbatim  from  the 
French  tr an/port^  and  is  of  no  importance  to  the  deed. 

D  d  2  Di/charge. 


1^  I  ■  ■  ■  I  ■ 


Dtfcharge. 

WHEN  a  bond  is  paid  to  the  original  creditor,  a  fhort  difcharge* 
is  written  upon  the  back  of  it ;  and  no  perfon  choofes^  or 
can  be  obliged  to  pay  upon  other  terms  ;  for,  although  the  poflei^ 
fion  of  the  bond  itfelf  might  appear  to  be  fufEcient,  yet  it  is  proper 
that  the  debtor  ihould  be  able  to  ihew  that  he  got  it  back  by  fair 
and  honeft  payment.  As  confent,  proved  by  a  written  deed,  conflL- 
tutes  a  written  obligation  by  the  debtor,  (b  it  is  extinguifhed  by  the 
confent  of  the  creditor,  which  ought  alfo  to  be  proved  by  another 
deed*  The  one  being  of  equal  importance  to  the  other,  muft  be 
executed  with  equal  folemnity.  A  maxim  in  the  Roman  law  came 
to  be  univerfally  received  :  *  ^od  chyrographum  apud  debitorem  rc^- 

*  pertum,  praefumitur  folutum ;  and  therefore  the  method  of  the 
church  notaries  was  to  cut  or  cancel  the  deed  after  payment  of  it :. 
Nay,  to  avoid  the  ordinary  civil  law  evafions  which  at  that  time 
had  become  prevalent,  debtors  were  often  exprefsly  bound  not  to 
prove  the  payment  of  their  obligations  in  any  other  manner  but  by 
produdion  thereof  cut  and  cancelled  j  and  hence  we  frequentFy 
meet  with  the  following  claufe  in  the  obligements  of  thefe  times/ 

*  Promittentcs  nos^  non  probarefolutionem  aut  liberationem^  huju/modi 

*  debit  if  nift  per  praejentes  litems  incifas  vel  cancellatas.^  Separate 
difcharges,  however,  were  abfolutely  neceflary  in  partial  payments^ 
and  in  many  other  cafes.  Difcharges  are  coeval  with  obligations. 
The  form  and  the  language  of  them  were  almoft  the  fame  over  all  Eu- 
rope. 
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* 

fope.  This  deed  in  France  was,  and  ftill  is,,  termed  quitance^  of 
which  the  notaried  made  acquietantia.  Excepting  the  folemni'- 
ties  in  the  execution,  the  ancient  difcharges  would  anfwer  eve* 
rj  purpofe  at  this  moment.  Many  old  Latia  difcharges  are  to 
be  met  with,  proceeding  upon  exad  recitals  of  the  deeds  dif*- 
charged ;  and,  in  abundance  and  variety  of  expreflion,  far  ex- 
ceeding any  ftyle  of  that  kind  in  our  modern  pradlice.  Indeed,  we 
may  take  it  for  granted  that  the  art  of  conveyancing  was  brought 
to  perfe£tion  by  the  churchmen  arid  notaries  y  and  that  our  more 
immediate  predeceflbrs,  the  laic  writers,  into  whofe  hands  the 
whole  of  the  bufmefs  fell  after  the  Reformation,  have  only  beeii 
tranflating,  and  too  often  fpoillng,  the  works  of  the  more  able  mat- 
ters, which  they  found  in  their  hands.  When  the  fums  in  any  o- 
bligation  were  totally  paid,  then  the  difcharge  or  acquietantia  pro- 
ceeded upon  an  exadt  recital  of  the  original  writing,  juft  as  ours  do 
now ;  but,  when  partial  payments  were  made,  feparate  difcharges 
were  granted,  with  abridged  recitals,  and  in  a  form  which  does  ho- 
nour to  the  art  *.. 

The 


•  The  following  partial  difcharge,  granted  by  our  King  James  III.  to  Edward  IV.  of 
England,  for  a  part  of  the  dower  (lipulated  with  his  intended  daughter-inlaw,  nnay  be 
given  as  a  fpecimen.  The  fame^  or  a  fin^ilar  ftyle,  was  ufed  in  all  money  tranfaAions 
between  Scotland  and  England,  during  the  14th  and  15th  centuries.  <  Jacobus,  Dei 
^  gratia.  Rex  Scotorum,  univerfls  et  iinguiis,  ad  quorum  notitks  prefentes  literae  vene* 
»  rint,  falutem  :  bciatis  nos,  recepifTe  ab  excellentilEmo  Principe  Edwardo,  Rcge  An- 
*-  gliae,  nodro  confanguineo  cariflimoi  per  manus  difcreti  ac  magnae  prudentiae  cleric! 

•  Magiftri  Akxandri  de  Lye,  difti  confanguinei  carlffimi  noftri  Elimofinarii,  in  Eccleda 
<  Beati  Egidii  de  Edinburgh,  tcrtm  die  menfis  Fcbruarii,*  anno  Domini  mUlcffmo  qua- 

•  dringenteiimo  feptuagefimo  quinto }  fummam  duoram  milllum  marcarum)  lK}nae  et 

•  legalis  monetae  Angliae,  in  partem  folutionis,  fummae   viginti   millium   marcarum 

*  ejufdem  monetae,  nobis  per  prefatum    noflrum  confanguineum   cariflimum,    cum 

•  illullri  Principefla  Ctcilia,  fua  janiore  filia,  nomine  dotis,  er  caufa  matrimonii,  cum 

*  illuftri  Principe  Jacobo,  noftro  primogenito  haerede  et   iilio  unico  cariilimo  debit j> 

*  rum,  prout  in  indenturls  int^r  nos  et  di&um  confunguineum  cariflimuin  indc  confcdt's 

*  latius  continctur. 

•  De 
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The  old  clifcharge  will  prepare  us  for  the  ftyle  given  by  St  MtfT- 
tin  two  hundred  years  thereafter.    Mr  Dallas  fuppofes  that  the  pay^ 
ment  of  the  bond  has  been  obtained  by  the  laft  holder  without  coin-* 
pulfion.     Where  the  original  bond,  or  any  of  its  tranfmiffions,  has 
been  put  into  the  Regifter,  a  feparate  and  formal  difcharge  is  evi- 
dently requifite,  becaufe  the  debt  might  at  any  time  be  revived  upon 
taking  out  a  fecond  extract.     And  this  is  a  general  rule  in  our  bu(]« 
nefs  ;  for,  by  this  means,  the  Regifter  becomes  an  account  of  debrt 
and   credit  between   individuals.     In  putting  the  difcharge  into  the 
legifter,  it  is  a  convenient  and  commendable  pradice  to  mark  the 
date  of  the  regiftration  of  the  difcharge  on  the  margin  of  the  record 
of  the  bond.     When  bonds  have  been  tranfmitted  by  afiignments 
and  tranflations,  moft   people  infift  to  have  a  feparate  and  regular 
difcharge,  in  the  fame   manner  as  if  it  had  been  put  upon  record. 
The  reafon  given  is,  that,  having  paffed  through  fcveral  hands,  en* 
tries  may  afterwards  be  found  in  books ;  and  fchedules  of  intima^ 
tion,  and  letters  of  the  parties,  may  remain  in  the  pofleflion  of  the 
afTignees,  which   their  heirs  might  choofe  to  have  explained,  and 
perhaps  attempt  to  rcftore,  by  a  procefs  of  proving  of  the  tenor  of 
the  original  bond  ;  and  *  therefore  the  fafeft   way  is  to  have  a  dif- 
charge upon  record.  There  is  no  doubt  but  this  may  be  infifted  for^ 
but  then  the  creditor,  unlefs  he  pleafes,  is  not  obliged  to  pay  for  it. 
Difchar^cs  of  debts  are  always  drawn   by  the  doer  for  the  debtor^ 
His  eniployer  is  to  pay  the  money  ;  and  therefore  his  intereft  is 
principally  concerned  in  the  propriety   of  the  deed.     The  term  dif^ 
charge  is  from   the  French  charger^    decharger^  to  load  or  unload^ 
charge  or  difcharge.     The  Englifh   ufe   it  principally  in  fines  and 
criminal  matters.     *  Difcharge  \^fays  Jacob]  is,  where  a  man,  con^ 

*  fined 

•  De  qua  quidcm  fomira  duarum  muliutn  marcarum,  monetae  prediftac,  fatemur 

*  nos  btnc  pacatos,  contcntos  ct   plenarii  in  pccunia  numerata   perfoluros,  et  didlum 
«  cxcellcncifliaiura  Principcm,  Edwardum  Rcgeni  Argllae,  fuofquc  haeredes  ct  fuccet 

*  fores,  ac  rrgnuin  cjufdem,  pro  nobis,  haercdibus  et   iucceflbribus  noftris,  ac  regno 
'  noflro,  de  eadem  fumma  duarum  millium  marcarum,  quietos  climamus,  ct  in  per- 

*  petuum  exoneraraus,  per  prcfentcs/ — Vide  Rymer,  Vol.  5.  Part  3.  p.  58. 
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'  fined  by  fome  writ  or  authority,  doth  that  which  by  law  he  is  re- 
•"  quired  to  do,  whereupon   he  is  releafed  or  difcharged  from  the 
^  matter  for  which  he  was  confined/     In  civil   matters,  they  retain 
the  term  acquittance^  which  is  the  fame  as  our  difcharge. 
We  now  come  to  the  ftyle  given  by  Mr  Dallas. 

*  Be  it  kend^  ^c.  P.  G.  to  nvhom^  and  in  nvhqfe  favour^  the  bond: 

*  after  fpecified^  and  fums  of  money  therein  contained^  are  ajjigned  and 

*  transferred^  in  manner  after  mentioned.^ '^Th'is  introdu^ory  expla* 
nation  of  the  party's  title  is  here  quite  unneceflary.  We  formerly 
hinted  at  the  rule  in  this  cafe,  and  ihall  now  once  for  all  repeat  it. 
Where  the  titles  of  a  granter  of  a  deed  are  fpecially  recited,  addi** 
lions  of  this  kind  are  evidently  ufelefs  and  redundant ;  but,  where 
that  is  not  the  cafe,  then  it  is  right  to  add  the  title  to  the  defig- 
nation,  fuch  as,  heritable  proprietor^  executor  confirmed^  apparent 
heir^  6'^. 

*  And  noiv  feeing  A.  B.  has  inflantly  made  payment^  ^c.  nvhereof  t 
^  hold  me  ivell  content^  fatisfed^  and  paid.^^^'Xhtit  words,  it  will  be 
remarked,  are  the  exa£l  tranflation  of  the  ancient  Latin  deed,  '  iVbr 
^  bene  pacatos^  contentos  et  plcnarie  perfolutos^  Though  this  phrafe- 
clogy  feems  rather  fuperabundant  to  us,  it  was  compofed  for  a  pur- 
pofe  now  entirely  forgot.  The  Roman  lawyers  appear  to  have  been 
wonderfully  fond  of  new  and  fubtile  dilbn£tions,  which  they  mul- 
iiplied  as  much  as  words  could  exprcfs.  Thus,  they  diflinguifhed* 
between  a£tual  payment,  or  the  dired  performance  of  an  obligation,, 
and  the  cafe  where  the  creditor  accepts  of  fomething  elfe  in  lieu  o£ 
it.  The  form  of  this  laft  was  by  an  acknowledgment  of  value  re- 
ceived, when  in  fa6t  it  had  not  been  received.  This  laft  kind  of 
difcharge  was  .termed   acceptitatio.     *  We  ifays  Lord  Stair)  make 

*  more  ufe  of  the  icvmfatisjaifton  than  acceptation ;  which  fatisfac- 

*  tion,  if  it  be  upon  the  grounds  equivalent  to  payment  or  direft: 
•*  performance,  it  is  equiparate  thereto  in  all  points,  and  has  the  pri* 
^  vilege  to  liberale>  though  the  obligation  be  not  performed  *;'  The.- 

church*- 

*  Page  160.. 
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church  conveyancers,  who  w€re  often  dodors  in  both  the  laws  civH 
and  canon,  in  order  to  guard  their  difcharge  againfl  all  chances,  ufed 
the  language  both  of  payment  and  acceptation  j  and  hence  the  bene 
placates  ^  content  OS  ^  et  plenarie  Jhlutos^  the  nvell  content^  fatisjied^  and 
fully  paid^  of  our  ftyle.  If  the  granter  afterwards  denied  the  pay- 
ment,  the  debtor  was  free  by  acceptation. 

The  narrative  and  caufe  of  granting  being  paft,  we  now  come  to 
the  charadteriftic  words  of  the  deed. 

•  7'herefore^  ^t  ye  me  to  have  exonered^  quit  claimed^  and  finapli- 
^  citer  difchargedf  "^Thh  is  exadly  the  ^ietus  clamamus^  et  in  per^- 
petuum  exoneramus  ufed  by  James  III.  The  word  difcharge  is  the 
only  modern  addition. 

•  ^it  claim.^— This  is  the  ancient  quietb  clamare,  a  feudal  term 
common  between  lords  and  their  vaflals,  and  between  people  difpu* 
ting  titles  to  lands.  When  a  lord  had  received  every  thing  he  could 
demand  from  his  tenant,  he  declared  or  proclaimed  him  quit ;  and, 
when  one  private  party  gave  up  his  right  to  another,  he  gave  him  a 
renunciation,  or  a  quieta  clamatio.     *  Clamare  (fays  Skene,  in  big 

*  treatife  De  Verborum  Significatione)  idem  eft,  quod  dicere^  affir^^ 

*  tnare  ;  as  clamare  aliquod  tenementum,  aut  aliquam  terram  efle 
^  fuam  *.'  The  word  quietus  is  yet  ufed  in  the  Exchequer  for  the 
difcharges  given  to  thofe  who  receive  the  King's  money.  The 
church-conveyancers  had  many  other  terms  of  difcharge,  which  thejr 
fuited  to  various  occafions,  and  ufed  for  the  purpofe  of  diverfifying 
their  ftyle.  They  did  not  always  repeat  the  fame  verbs  in  different 
tenfes  as  we  do,  but  enriched  their  deeds  with  a  different  fet.  Thus^ 
in  the  difcharge  granted  by  Henry  VL  of  England  to  our  James  I. 
in  the   1424,  we  find   the  claufe  varied  in  the  following  manner  : 

*  Preafato  Jacobo  Rege,  et  ipfius  haeredibus  et  fuccefllbribus,  occad* 

*  one  praemifla,  et  de  avifamento  confilii  noftri,   pardonaverimus, 

*  remiferimus,  et  lelaxaverimus,  ac  ipfum,  fuofque  haeredes  et  fuc* 

*  ceflbrcs, 

•  Vide  Difclamatlon, 
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^  ceflbres,  pto  nobis,  haeredibus  et  fucceflbribus  noftris,  regibns  An- 
"*  gliae  futuris  in  perpetuum,  decern  millibus  marcarunii  praedidis 
^  acquietaverimus,  et  exoneraveriraus  *.* 

•  Fore/aid  bond,  decreet  inter poned  thereto^  /urns  offnoney^  d^r.— 
It  will  be  obferved  that  the  lx)nd  itfclf  is  here  firft  drfcharged,  thea 
the'ftioney,  and  next  the  diligence  proceeding  upon  it.  This  is  ex- 
tremetjr  proper,  and  perfedly  Agreeable  to  the  principles  of  the  mat- 
tier.  An  aflignment,  as  obferved  before,  is  cx^€t\y  n/enditio  nomnis^ 
not  of  the  money  itfelf,  but  of  the  right  to  recover  the  poffeffion  of 
It.  A  difcharge  is  therefore  Hberatto  nominis;  for  it  is  not  the  loarl 
of  the  money  that  is  recited  in  it,  but  the  obligation  for  repayment ; 
and,  anlefs  ftich  an  obligatioti  or  bond  had  exitled  in  writing,  there 
would  be  no  rieceflity  for  a  written  difcharge  :  And  therefore  this 
order  ftould  be  preferved  in  all  difchargis  of  this  kind,  i.  e.  fifft  the 
bond  or  written  obligement,  then  the  money,  and  laftly  the  dili- 
gence, which  is  prefumed  to  have  operated  the  recovery. 

•  AH  aSlion^  purfuit^  injhnce^  and  execution.^ — Thcfe  words  ;di- 
ftinguifh  the  effcft  of  the  diligence  from  the  letters  ihemfelves  j 
which  was  always  done  by  the  old  notaries,  and  ferves  very  well  to 
rbund  this  period  or  claufe  of  the  deed  ;  for  which  rcafon  it  conti- 
nues ftill  !o  be  ufed.  In  dur  Dccifions,  we  find  a  number  of  blun- 
ders, arifing  irom  the  earelcfs  or  negligent  ufe  of  the  general  wordd 
rn  difcharges  of  debts.  They  have  given  birth  to  a  great  number 
t>f  law-pleas^  each  of  which  wa:s,  and,  as  often  as  they  happen  a- 
gam,  muftbe  determined  by  the  particular  circtimftances  of  the  cafe. 
The  receivers  of  thefe  difcharges  always  endeavour  to  extend  the 
general  words,  and  the  granter  to  reftrid  them  ;  fo  that  an  excellent 
fub^ed  of  difpute  muft,  in  every  inftance,  be  afforded.  It  is  not  here 
intended  io  go  into  the  rules  of  intcrpretatitjn  of  general  difchargcs, 
either  wheti  annexed  to  deeds,  or  written  feparately  ;  we  fhali  only 
juft  take  notice,  that  general  claufes,  and  general  difcharges,  are  ex- 

VoL,  1.  E  e  ceedingly 

•  Rym.  Vol.  IV.  Part  4.  pv  107. 
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ceedingly  dangerousj  between  people  who  have  a  continued  inter- 
courfe  of  tranfadions.  If  they  do  not  give  ground  to  difputes  du- 
ring the  lives  of  the  parties,  the  confequence  is  unavoidable  upon 
their  death.  In  this  fituation,  it  is  the  bufinefe  of  individuals  them- 
fclves,  or  their  doers,  to  make  every  receipt,  and  every  difcharge, 
relate  with  anxious  fpecialiiy  to  the  matter  to  which  it  belongs. 
Such  is  the  deed  we  are  now  analyfing  ;  the  general  words  are  all 
made  relative  to  the  particular  debt  recited  in  the  difcharge. 

•  jind  J  bind  and  oblige  me^  ^'c.  to  nvarrant,  acquit^  and  defend 

*  this  prefent  difcharge  to  be  good^   valid ^  and  fujficient^  againfi  all 

•  hands^  and  againfi  all  deadly^  as  laiv  ivilL^ — In  moft  cafes,  war- 
randice is  a  natural   coni^quence  of  the  tranfadlion  itfelf,  indepen?- 
dent  of  any  particular  claufe  ;  but,  a«  the  degrees  of  fecuriiy  given 
differ  with  the  nature  of  the  bufmefs,  the  claufes  of  warrandice  de- 
termine the  extent,  either  of  ihe  recourfe  upon  the  granter,or  of  his 
obligation  to  the  party.     When  the  warrandice  is  implied,  or  left  to 
the»Iaw,  it  requires  an  adion  upon  the  faGt  to  bring  the  party 
into  the  field  ;  but,  when  bound  by  a  fpecial  claufe,  he  can  be  im- 
mediately charged  to  perform,  and  obliged  to  take  the  bufinefs  upoa 
himfelf.     The  warrandice,  both  exprefled  and  implied  in  difcharges, 
always  was,  and  ever  mud  be  abfolute  ;  for  the  perfon  who  fairly 
pays  his  debt  ought  certainly  to  be  kept  free  of  aJl  future  diftur* 
bance.     We  are  not  at  piefent  to  go  deeper  into  the  matter  of  war- 
randice, becaufe  the  hiftory  and  the  terms  of  it  fall  to  be  explained 
when  we  come  to  heritable  rights.     The  word  acquit  is  from,  the 
French  acquit er*     It  has  two  fenfes  in  the  law  ;  one,  as  before  noti- 
cedi  fignifieth  a  difcharge  in  writing  of  a  fum  of  money,  or  other 
duty,  which  ought  to  be  paid  and  done.     The  next,  is  a  clearing 
from  any  offence  or  crime.     A  man  is  then  faid  to  be  acquitted  ; 
and  the  a£t  of  his  difmiffion  is  termed  an  acquittal.     Lord  Coke  de- 
rives it  from  the  law  Latin  verb  acquietare^  which  imports  that  the 
tenant  be  fafely  kfept  *  from  any  entries  or  moleftation  from  any  o- 
•  ther  lord  but  his  own.'    Hence  it  is  ufed  in  warrandice  for  freeing 
the  fubjed  from  any  claim  or  pretentions  at  the  inftance  of  third 

parties. 
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parties.    Accordingly,  we  fay,  in  common  language,  to  quit  a  claim 
or  right,  to  get  quit  of  any  danger  or  Trouble. 

This  deed  may  be  refolved  into  the  following  parts ;  the 
narrative, — the  caufe  of  granting, — ^the  difcharge, — and  the  war- 
randice. Spottifwood  divides  difcharge«,  as  he  does  all  other  per- 
fonal  deeds,  into  two  clafles,  fimple  and  compound.  There 
is  no  difference,  but  that  th€  laft  is  granted  to  an  affignee, 
and  proceeds  upon  a  recital  of  the  affignment ;  a  few  words  of  dif- 
ference would  make  the  laft  compound  and  the  firft  fingle ;  they 
are  both  relative  deeds.     The  diftindion  he  makes  is  altogether 

^roundlefs. 

There  is  very  little  diflFerence  in  the  form  of  the  modern  dif- 
charge, from  the  old  one  already  confidered.  In  thefe  given  by 
'Spottifwood,  he  erroneoutly  and  improperly  alters  the  order,  by 
lirft  difcharging  the  money,  and  then  the  bond  ;  whereas  in  the  fuc- 
ceeding  form,  which  he  calls  a  compound  difcharge,  he,  after  Sc 
Martin's  method,  firft  difcharges  the  bond,  and  then  the  money. 
This  irregularity  arifes  from  inattention  to  the  principles  of  the 
deed.  Both  of  them  in  law  may  be  equally  effedual  j  but  an  intel- 
ligent writer,  from  thefe  marks,  will  always  know,  whether  a  man 
is  diredied  by  a  folid  knowledge  in  his  profeffion  ;  or  whether  he  is 
the  fervile  copiator  of  any  ftyle  which  accident  throws  into  his 
iiands.  In  the  difcharges,  Spottifwood  fuppofcs  horning  t©  have 
fceen  raifed  and  executed,  and  he  obferves,  that,  upon  produ- 
cing the  difcharge  at  the  regifter,  the  tond  may  be  got  up.  This  is 
certainly  true  ;  but  after  raifing  and  execuring  a  horning,  it  is  by 
no  means  advifeable,  efpecially  if  the  bond  happened  to  be  regifter- 
ed  in  the  books  of  an  inferior  court ;  for,  in  thfs  t:afe,  the  horning 
tnuft  have  been  pafled  upon  a  bill,  and  that  bill  being  given  into  the 
fignet,  puts  the  debt  upon  a  kind  of  record.  Several  other  renfons 
might  be  given,  why  bonds  fliould  not  be  taken  out  of  the  regifter, 
after  diligence  being  done  upon  them.  The  proper  method,  is,  to 
record  the  difcharge,  and  to  have  the  date  and  regiftration  of  it 
marked  upon  the  regifter,  oppofite  to  the  bond  itfelf.     It  is  ufually 

E  e  a  done, 
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donc^  not  in  the  record,  but  in  the  minute-book ;  becaufe  writs  are 
kxtraded  from  the  principals,  which  are  put  up  in  the  order  of  the 
minute-book,  the  record  itfelf  being  very  feldom  coafulted.     The 
form  of  a  modern  difcharge  of  a  bond^  by  an  afSgnee,   in  Spottif- 
wood's   appendix^   may  te  found   p.  506.     As  it  is  in  common 
pradice  at  prefent,    it   is    unneceflary   to   give   any   other ;    and 
wherever  there  is  any  thing  publiflied  of  this  kind,   I  apprehend 
it  to  be  the  propereft  text  to  comment  upon.     Where  none  fuch 
are  to  be  found,   then   we  mud  fupply  them.     In  fa£t,  there  b 
no  difference  between  this  difcharge,  and  that  of  St  Martin's,  already 
confidered.     Only  in  place  o£  narrating  the  lad  tranfmifllon,  the- 
granter  of  this  modern  acquittance,  introduces  his  own  title  in  this 
manner.     *  To  which  bond  and  whole  diligence  above  recited,  I 
*  have  right  by  afiignation,  of  date/  &c.     This  is  the  general  prac- 
tice at  prefent.     It  gives  fome  little  variety  to  the  uniform  narrative 
of  grounds  of  debt  and  tranfmifiions.     We  have  (implified  the  re- 
ceipt of  the  money,  and  generally  ufe  the  words  £xoncr  and  dif* 
charge^  in  place  of  all  the  reft.     We  alfo  feldom  or  never  omit  a 
claufe  of  delivery  of  the  fpecial  grounds  of  debt ;  and  are  careful, 
upon  payment,  to  leave  no  veftige  with  the  creditor,  of  diligence, 
or  any  fteps  taken  upon  the  bond,  becaufe  it  has  ieveral  times  hap* 
pened,   that  thefe   being  found   by  the   reprefentatives  of  credi* 
tors  after  their  deceafe,  occafioned  a  great  deal  of  trouble  to  people 
who  had  honeftly  paid  their  debts.     In  cafe,  therefore,  any  of  them 
happen  to  be  fallen  by>they  (hould  be  excepted  in  the  claufe  of  de- 
livery, and  an  obligation  added  to  produce  them  when  found.    The 
natural  and  proper  claufe  of  regiftration  in  a  difcharge  is  for  pre* 
fervation;    but  as  there   is  an  obligement  of  warrandice,   it  ge- 
nerally bears  for  prefervation,  and,  if  requifite,   for  execution.    Afr 
the  debtor  pays  the  money,  and  is  folely  concerned  in  the  validity 
of  the  difcharge,  it  is  always  written  by  the  doer  upon  his  part,  and 
paid  by  the  creditor*receiver  of  the  money.     This  is  a  kind  of  tax 
upon  the  perfon  who  does  diligence ;  and,  indeed,  often  prevents 
it  from  being  raihly  and  inj'urioufly  done. 
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OUR  Fornuilift  nesjt  fuppoTea,  what  tn  pradice  we  find  too^ 
frequently  occurring,  that  che  oautioner  has  been  diftrefled^, 
and  obliged  to  pay  the  debt  himfelf.     The  next  deedy  then^  with 
which  he  prefents  us,   is  ^  difcharg^  and  qffignation ;  which  is  al« 
way^  demanded  by  the  cautioner  upon  an  occafion  of  this  kind.  We 
have  already  explained  the  principles^  and  the  forms  of  thefe  two 
deeds»  feparately ;  which,  in  appearance^  leaves  very  little  to  be  faid 
upoa  them  when  put  together.     The  fubjefl,^  however,  of  relief,  to 
which  cautioners  are  entitled,  and  the  management  neceflary  in  ma« 
king  h  effcduaU  form  an  important  branch  of  our  pradice.     We 
have  already  dLTcuiTed  the  methods  and  the  deeds,  whereby  cau- 
tioners fecure  to  themfelves  the  power  of  a^ing  againft  the  debtora 
for  whom  they  are  engaged,  and  for  preventing  the  demand  by  the 
principal  creditor  upon  themfelveSi  by  £Drcing  the  debtor  to  make 
payment  in  due  time;   We  are  now  to  confider  the  cafe^  where  thefe 
methods  either  have  been  omitted^  or  have  failed  in  their  effefl:. 
The  cautioner  mull  now  be  fuppofed  to  have  paid  the  debt  himfelf. . 
In  this  cafe,:  in  place  of  ading  upon  his  bond  of  relief,  he  takes  a  ^ 
difcfaarge,  fo  far  as  refpeUs  himfelf,  and  an  affignmeat  to  the  debt ' 
ftnd  diligence  done  upon  it,  in  order  to  put  himfelf  in  the  place  of 
the  creditor,  and  to  entitle  him  to  recover  the  debt,   either  in  the 
aflignee's  name,  or  his  own,  in  virtue  of  the  diligence  already  done. 
It  is  the  benefit  of  this  diligence,  which  renders  the  meafure  ofteu 

neceflary  y , 
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neceflary  ;  for  by  being  generally  prior  in  time,  it  has  many  advan- 
tages above  fuch  execution  as  has  already  followed  upon  the  bond 
of  relief;  and  confequently,  muft  be  greatly  preferable  in  point  of 
fecurity  and  cfiFed,  to  any  new  ftcps  that  can  be  taken.  In  the  hif- 
tory  of  this  bufinefs,  the  firft  difficulty  occurring,  is,  the  objedioa 
whioh  creditors  make  to  grant  afiignations. 

By  the  Roman  law,  the  cautioner  had  diredi  recouife  againft  the 
debtor,  either  upon  being  diftrefled  himfelf  for  the  debt,  or  making 
payment  of  it.  The  fame  recourfe  was  afforded  by  our  law  ;  and 
hence  our  lawyers  tell  us,  that  the  creditor,  upon  payment,  could 
not  be  dbHged  to  grant  an  afllgnment,  becaufe  the  law  had  already 
provided  for  the  cafe.  A  difcharge  was  as  good  a  foundation  for  an 
adtion  of  relief  as  a  conveyance.  And  accordingly  we  find,  by  the 
decifions  of  the  Court  in  the  lad  century,  that  creditors  could  not  be 
forced  to  affign  their  debts.  In  a  queftion  where  compenfation  was 
proponed  againft  a  debtor  who  had  paid  a  debt  upon  a  Ample  dif- 
charge, the  defender  objeHed^  *  That  he  produced  no  aifignation  to 

*  ihe  debt,   but  only  a  iitnpic  ilMcharge,  which  could  do  no  more 

*  than  exftinguifh  the  debt,  but  never  could  produce  an  adion,  or 
^  ground  of  compenfation.     Anfwered  :  Some  creditors  are  fo  fcru- 

*  pulous,  they  will  not  grant  an  aflignation,   unto  which  they  can- 

*  not  be  forced  by  law  ;  but  a  difcharge  to  a  cautioner  operates  the 

*  fanoe  effed  ^uoad  his  relief  as  an  aflignation  would  do,  except  as 

*  to  the  fummar  difcharge  and  prefent  execution.     The  Lords  re- 

*  pelled  the  obje^ion  in  refpedl  of  the  anfwer  *.'     In  another  cafe 
where  the  cautioner  judicially   demanded  an  aflignation  from  the 
principal  creditor,  /The  Lords  found  the  creditor  rigid  in  refufing 

*  an  aflignatioq,  yet  that  they  could  not  compel  him  ;  but  the  cau- 

*  tioner  bebovisd  to  purfue  as  accords  upon  his  claufe  of  relief f.' 
Thefc  decifions  only  refpeded  the  cafe  where  the  cautioner  could 

qualify 

#  Decern.  12.  169^9  Wood  againft  Gordon. 

t  Dccem.  31.  16^71  Watt's  children  againft  Ponton. 
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qualify  no  other  intereft  in  the  afRgnment  than  that  of  fummary  di- 
ligence, or  a  more  diredt  and  expeditious  accefs  againft  the  debtor  ;. 
but,  if  he  was  able  to  fay  that  the  creditor  ftood  pofleffed  of  any  fepa- 
rate  fecurity  for  the  debt,  or  that  by  diligence  he  had  aSe£ted  any 
eftate,   real   or  perfonal^  of  the  debtor,   he  had  a  dired  title  to 
demand  a  conveyance,  upon  payment  of  the  debt.     The  reafon  was 
plain  :    Without  it  thefe  fecurities  would  be  entirely  loft  j^becaufe, 
unlefs  ai\  affignment  be  given,  they  could  not  be  pled  upon  or  ufed 
by  the  cautioner.     The  Court  therefore,  at  a  pretty  early  period, 
rcfufed  to  decern  againft  a  cautioner  until  the  creditor  afligned  the 
debt,  and  all  the  fecurity  he  had  for  it  from  the  principal.    Thus, 
in  a  cafe  reported  by  Lord  Stair,  a  cautioner  fufpended,  *  in  refpcQ: 

*  the  principal  creditor  ftood  poftefTed  of  an  aflignment  to  a  bond  fa 

•  fecurity  of  the  debt,  which  he  refufed  to  make  over.    The  cbar- 

*  ger  aft/kveredj  Tliat  he  was  only  obliged  to  give  a  difcharge  to  the 

•  cautioner,  and  not  an  affignation  of  the  bond  itfelf,  much  iefi  anj 

•  fecurity  he  had  got  ex  pofl  fa^o  therefor.    The  lords  decided 

*  ihey  would  not  give  the  charger  procefs  till  he  affigned  the  bond, 

•  and  all  fecurity  he  had  therefor,  to  the  cautioner  *.'  And  to  this 
decifion  the  practice  of  the  Court  has  ever  fincc  ufliformly  adhe- 
red. 

If,  indeed,  the  principal  has  a  feparate  intereft  to  rcliin  the  fecu- 
rity, which^  might  be  hurt  by  conveying  it,  then  the  Jaw  forms  aa 
exception  in  his  favour;  *  he  cannot  be  obliged  roa/Egatohis 

*  own  prejudice.'   So  far  as  to  the  cafe  where  there  is  bur  one  debt- 
or and  one  cautioner  j  but,  where  there  are  two,  three,  or  more  cau- 
tioners, there,  a  feparate  reafon  ariies  forioG^^^  a^puncar. 
Without  that,  the  particular  perfon  di&reBid  will  be  Arced  into  the 
delay  and  circuit  of  a  procefi,  before  Ae cm  mcA  ihc  cdscr  cau- 
tioners concerned.    Co- cautioners,  bf  ifce  Jtomn&nn,  were  -:: 
bound  in  one  deed>  as  with  us,  buteub  oftbem  firanred  :e^iri:f 
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'  obKgjBOients,  and  flood  thus  uaconneded  one  with  the  other ;  or,  wt 
the  civil  law  exprefles  it,  ^  Nollum  negotium  geftum  eft/  be» 
tween  them  ;  fo,  though  one  cautioner  (houM  be  obliged  to  pay  the 
wholcy  he  had  by  law  no  immediate  right  to  recover  the  propcn> 
'tion0*rrom  the  reft,  or,  in  the  law  phrafe,  to  obtain  relief  pro  rath 
froporticnibus.  Since,  then,  the  law  did  not  afford  an  immediate- ac«* 
^on  for  this  purpofe,  the  diftreflfed  cautioner  applied  to  the  creditor 
to  be  put  in  his  place  by  a  ceffion  of  the  debt,  which  it  was  unnet* 
ceFary  to  refufe,  becaufe  be  could  be  obliged  to  do  it  by  the  cau«» 
^tioner's  claiming  the  beneficiutn  cedtndarum  aSlianum.  The  caodoner 
paying  the  <lebt  was  thereby  put  in  the  right  of  the  principal  credit 
tor,  and  entitled  to  zd  againil:  the  other  co^aocioners  for  his  tft* 
demntfication  or  proportionable  relief.  Indeed,  this  in  general  feema 
to  have  been  particularly  ftipulated.  If  it  ^as  not,  the  text  of  the 
civil  law  hardly  authorifes  tbe  demand  in  point  of  right.  Cautioa"^ 
ers  with  us  are  bound  together  in  one  ileed.  The  law,  of  itielf^ 
^vcs  them  TcHef  againft  one  another,  and,  as  in  the  former  cafe, 
denies  them  the  *  Itnejicium  ecdendarum  a^ianum^  or  the  right  of 
obliging  the  prrncipal  creditor  to  aflign  his  debt.  Accordingly,  we 
■find,  that  a  Lady,  who  had  feveral  cautioners  for  her  liferent,  refo« 
fed  to  aflign.  One  of  the  cautioners  alledged,  *  That  fhe  ought  to. 
^  aflign  to  him,  feeing  the  bond  wanted  a  claufet)f  relief,  whereby 

*  he  will  have  diffieolty  to  have  relief  of  the  other  catitiocier^s 
^  bound.     The  Lords  found  that  he  couW  ncft  compel  tbe  cha^giet 

•  to  aflign,  but,  in  fo  far  as  of  her  own  own  confent*/  Bti^, 
by  a  long  train  of  decrfions  marked  in  the  Di^ionary  f^  it  la  efta^ 
bliflied,  that  either  co-debtors  or  co-<antioners  have,  from  the  na- 
ture of  the  thing,  lelref  againft  all  others  concerned,  without  da 
aflignation,  upon  receiving  a  fimphe  difcharge  ^f  the  debt. 

The  obligation,  then,  ^f  a  creditor  to  aflign  his  debt  to  a  diftteff* 
ed  cautioner,  ariies  not  from  the  law,  but  from  the  equity  and  pro- 

priety 

icth  July  1666,  Hutocagainft  CtawfiJM.  t  Vide  Detritor  and'C^itor. 
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priety  of  the  tranfadion  itfelf*  This  point  afforded  an  excellent 
fubje£k  for  the  rcafonings  of  Lord  Kaimes.  He  confiders  this  to  be 
in  the  creditor  aa  ajQ;  of  benevolence,  which  the  nature  of  the  con* 
ne<f^ion  raifes  into  a  duty. 

According  to  his  Lord{hip*s  dodrine  alfo,  there  is  no  difference 
in  the  legal  effedl  between  the  real  and  implied  affignation,  i.  e. 
whether  aa  aflignation  be  adually  granted  or  not,  excepting  the 
convenience  of  ready  execution*.  But  the  pradice  of  the  Court 
informs  us,  that  there  is  a  very  material  dlfferenc^e  ;  and,  therefore, 
it  is  our  concern  thoroughly  to  underftand  it.  A  cautioner  paying 
the  debt,  can  only  demand  from  each  of  the  other  cautioners,  his 
proportional  (hare  of  the  debt,  after  deducing  that  of  the  payer. 
Thus  far  the  Court  have  gone  without  an  aflignation,  or  upon  the 
implied  aflignation  fuppofed  by  Lord  Kaimes.  The  following  cafe 
from  Harcarfe  is  in  point :  *  By  a  claufe  of  relief  in  a  bond,  my 
Lord  Annandale,  Lamberton,  and  four  more,  bound  therein  as 
co-principals  to  Craigiehall,  being  obliged  to  relieve  each  other 
for  their  own  part,  without  the  taxative  word  alknarly ;  and  Lam- 
berton having  upon  diftrefs  paid  the  debt,  purfued  my  Lord  An* 
nandale,  to  relieve  him  of  half  of  the  debt ;  alledged  for  the  de- 
fender, that  he  could  only  be  liable  for  a  fixth  part,  they  being 
obliged  to  relieve  pro  rata. — Anfwered,  -The  other  four  correi  de^ 
hcndx  being  abfolutely  bankrupt,  the  purfuer  who  paid  the  whole 
debt,  ought  to  be  relieved  of  the  half  by  the  defender. — The 
Lords,  in  refped  of  the  notour  infolvcncy  of  the  other  four  co- 
principals,  decerned  the  defender  to  pa^  the  half  of  the  whole 
debtt/  ^ 

Now  let  us  fee  what  difference  the  taking  of  the  afTignation 
makes ;  *  Lord  Bankton  tells  us,   that  he  who  is  afHgned  to  the 
•  principal  debt,  may  feek  payment  from  any  one,  as  the  principal 
Vol.  \.  F  f  •  creditor 

•  Vide  Principles  of  Equity,  p.  14,  15,  &c. 

t  February  1683,  Lamberton  againft  Earl  of  Annandalc.—Harc.  p.  57. 
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*  creditor  might  do.     Yet  ft  ill  he  muft  allow  his  own  proportion^ 

•  for  this  he  gives  as  authority,  a  dccifion  obferved  by  Prefident 

•  Gilmour,  No,  124.  Kincaid  againft  Lecky  */  This  is  a  very  plain 
and  confidcrable  advantage  ;  the  cautioner  by  getting  the  aifigna- 
tion,  is  confidered  in  the  light  of  the  original  creditor,  exadily  as  if 
he  had  lent  the  money  ;  now  by  attaching  the  moft  refponfible  of 
the  remaining  cautioners,  he  avoids  the  danger  of  the  others  infol-' 
vency,  which  perhaps  might  have  happened  in  confequence  of  his 
own  diligence.  Hence  we  may  pradically  infer :  That  co-obli- 
gants  in  a  bond  (hould  not,  if  poffible,  allow  any  one  to  obtain  an 
affignation  to  the  whole  ;  they  ought  upon  notice  of  diftrefs  to  pay 
their  ihares,  and  take  an  affignment  in  the  name  of  a  truftee,  in  or- 
der to  operate  their  relief  againft  the  principal  debtor,  or  the  other 
cO'Cautioners  who  have  not  paid.  Thefe  advantages  arife  entirely 
from  the  circumftance  of  the  aiEgnation,  and  feem  to  be  allowed  by 
the  Court  to  indemnify  the  diftreffed  cautioner,  for  fuflfering  in  the 
firft  inftance.  But  if,  before  the  diftrefs,  any  of  the  cautioners  have 
already  become  infolvent,  the  taking  of  the  affignation  will  not  en- 
title the  creditor  to  demand  the  full  debt  of  the  co- cautioners,  with- 
out deducing  his  own  (hare  of  the  lofs  arifing  from  the  deficients. 
Thus  one  of  four  cautioners  being  bankrupt,  another  paid  the  debt, 
took  an  affignment  from  the  creditor,  and  purfued  a  co* cautioner 
for  the  three  parts,  deducing  his  own  fourth.  The  defender  craved 
allowance  for  a  fourth  part  of  the  bankrupt's  proportion,  and  pled, 
that  *  the  cautioners  were  to  bear  equal  burden  with  one  another  ; 

*  and  if  the  purfuer  did  not  bear  as  great  a  part  of  the  lofs  by  the 

•  infolvency  of  the  correus  as  the  defender,   there  would  be  an  iii- 

*  equality  t«'  And  in  a  cafe  of  the  fame  kind,  about  two  years  af- 
terwards»  one  co-cautioner  fued  by  another,  anfwered,  that  he  could 
be  only  liable  for  bis  own  (hare,  or  pra  rata.     *  The  Lords  found, 

^  That 

•  Vol.  I.  p.  163. 

f  February  a.  i682|  Miur  againft  Chalmers  obferved  by  Harcarfe,  p.  5-7^ 
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*  That  the  purfuer  having  an  aflignation,   might  purfue  the  de- 

*  fender  for  the  whole,  with  the  dedudtion  of  the  purfuer's  own 

*  ihare,  and  of  the  (hares  of  the  nottourly  infolvent  copartners  */ 

Lord  Kaimes  declares  this  effeft  of  the  aflignation  to  be  unequita- 
able,   and   he   lays   down   a  diflFerent  plan  for  our  future  pradice. 

*  To  preferve  fays  his  Lordftiip)  a  real   equality  among  the  cau* 

*  doners,  every  one  of  them,  againft  whom  relief  is  claimed,  ought 

*  to  bear  an  equal  proportion  with  the  aflignee.     For  the  fake  of 

*  perfpicuity,   let  us  fuppofe  fix  cautioners  bound  in  a  bond  for  fix 

*  hundred  pounds ;  the  firft  paying  the  debt,  is  entitled  to  claim  the 

*  half  from  the  fecond,  for  a  plain  reafon,  that  the  fecond  ought  to 

*  bear  equal  burden  with  the  firft.    When  the  firft  and  fecond  again 

*  attack  the  third,  they  have  a  claim  againft  him,  each  for  a  hun- 

*  dred  pounds,  which  refolves  in  laying  the  burden  of  two  hundred 

*  pounds  upon  each,  and  fo  on,  till  the  whole  cautioners  be  difcufled. 

*  This  method  not  only  preferves  equality,  but  avoids  after  reckon- 

*  ings  in  cafe  of  infolvency  t-'  Lord  Kaimes's  method  may  be  very 
equitable,  and  very  plaufible,  but  it  would  be  found  next  to  impofli- 
ble  in  pradice,  where  the  cautioners  thcmfclves  were  not  willing  to 
contribute  in  this  manner.  We  are  to  fuppofe,  that  the  diftrefled 
cautioner  gets  an  aflignment,  and  we  have  heard  that  the  law  allows 
him»  in  right  of  the  principal  creditor,  to  attack  all  or  any  one  of 
the  co-cautioners  for  payment  of  the'debt,  deducing  his  own  (hare, 
for  with  refped  to  the  principal,  there  is  no  queftion.  If  he -attack 
the  whole  of  them,  he  runs  the  rilk  of  haftcning  an  infolvency, 
which  otherwife  might  not  have  happened  at  the  time*  and  a  part 
of  the  lofs  would  in  that  fituation  fall  upon  himfelf.  On  the  other 
hand,  there  is  a  chance  of  fome  of  the  parties  fufpending  and  giving 
judicial  fecurity.  If  he  attacks  only  one  for  the  whole,  and  that 
one  pays  upon  a  difcharge  and  aflignation,  lie  gets  out  of  the  fcrape 

F  f  2  altogether, 

•  March  1684,  Smiton  againft  Kinimond.— Harcarfc,  p.  58. 
f  Prjnci|4es  of  Equity,  p.  14. 
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altogeflier,  though  it  is  fuppofed,  that  in  the  cafe  of  an  after  infol- 
vency,  of  any  other  of  the  cautioners,  an  a£lion  would  lie  for  re- 
petition of  his  fhare,  which  is  one  of  the  inconveniencies  intende\l 
to  be  avoided  by  Lord  Kaimes's  method.  No  inftance  of  this  has 
occurred,  and  confcquently  the  point  remains  undetermined.  One 
thing  is  plain,  /.  e.  that  the  cautioner  in  this  cafe  touches  his  mo- 
ney*; as  to  the  adtion  of  repetition,  it  will  depend  much  upon  the 
diligence  of  the  party  who  demands  it  in  difcuffing  the  other  correi 
dibcndu  A  man's  condudl  in  this  bufinefs,  therefore,  is  to  be  dire£i« 
ed  by  prudence,  and  the  particular  circumftances  of  every  cafe. 
We  (hall  now  confider  St  Martin's  form  of  the  difcharge  and  aflig* 
nation. 

*  And  noivfteing  the /aid  C.  D.  as  dijlrcjfed  cautioner  has  made 

*  payment^  &c. — The  diftrefs  appears  from  the  narrative  of  the  di- 
ligence againft  himi  which  is  fuppofed  to  be  againft  the  cautioner  in 
this  deed.  The  purpofe  of  this  expreflion  is  to  intimate,  that  it  is 
only  in  confequence  of  diligence,  that  the  cautioner  has  paid  ;  for  a 
cautioner  who  pays  upon  diftrefs,  has  a  variety  of  privileges,  which 
thofe  who  pay  wjthout  diftrefs  have  not.  In  the  fiift  place,  by  the 
a£t  of  federunt  ift  February  1610,  the  Lords  declared,  *  That  after 

•  the  cautioner  is  diftrelFed  and  compelled  to  pay,  they  will  in  time 

*  coming  grant  adion  to  the  cautioner,  not  only  for  recovery  of  the 

•  fums  contained  in  the  contraft,  but  alfo  to  oblige  the  principal 

*  debtor  to  pay  annualrent  of  all  the  fums  exaded  from  the  cao- 

•  tioner,  in  confequence  of  the  diftrefs.*  This  is  now  an  eftabli/h* 
ed  rule,  and  has  been  adhered  to  in  every  cafe,  where  the  demand 
happened  to  be  made.  Where  this  accumulation  of  annualrents  la 
an  objeft,  it  muft  be  noticed,  that  it  cannot  be  recovered  in  confe- 
quence of  the  aflignation,  becaufe  the  cautioner  there  adts  in  right 
of  the  principal  creditor.  Where  the  cautioner  has  paid  up  any 
confiderable  fum  in  annualrents  and  expences,  and  has  been  kept 
long  in  advance,  it  is  his  intereft  to  feek  relief,  rather  by  way  of 
action  than  by  diligence  upon  the  affignment.     The  fecond  advan- 
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tagc  to  a  diftrcfled  cautioner,  is,  that  if  he  has  given  due  notice  of 
the  diftrefs,  there  can  no  objedion  lie  againft  his  relief,  whereas,  if 
he  pays  without  diftrefs,  and  without  intimation,  it  is  on  his  own 
peril  ;  for  if  the  principal  had  a  good  defence  againft  the  debt,  he 
is  not  bound  to  relieve  the  cautioner,  who  thus  raftily  advances  it*. 
The  next  thing  is,  that  a  cautioner  paying  upon  diftrefs,  retains  hit 
relief  againft  his  co-cautioners  for  forty  years,  notwithftanding  of 
the  aft  1695,  which  declares  them  to  be  free  in  feven.  In  the  Dic*^ 
tionary  t»  there  is  a  decifion  marked  in  thefe  words :  ^  It  was 
^  found.  That  adtion  againft  the  cautioner  for  relief,  is  not  cut  off 

*  by  the  feptennial  prefcription  ;  but  runs  the  courfe  of  40  years, 

*  February  1726, — Forbes  againft  Dunbar.'  Where  the  cautioner 
pays  upon  diftrefs,  there  can  be  little  doubt  that  the  principle  of 
this  decifion  is  right }  but  when  he  pays  without  diftrefs,  it  is  ap<» 
prehendcd,  the  cafe  would  be  reverfcd,  the  cautioner  would  be  held 
in  the  fame  light  as  a  ftranger,  choofing  to  lay  out  his  money  upon 
that  fecurity  ;  and  of  confequence  the  co- cautioner  would  be  free. 
For  all  thefe  reafons,  therefore,  it  may  be  inferred,  that  cautioners 
ought  never  in  general  cafes  to  pay,  but,  upon  diftrefs ;.  and  that  the 
difcharge  and  affighation  ought  always  to  mention  that  circumftance* 

*  Has  made  payment  to  me  of  the  /aid  fum^  annualrents^  and  ex." 

*  fences^  &c, — In  deeds  of  this  kind,  it  is  always  proper  to  fpecify 
the  prccife  fum  paid,  in  place  of  fuch  a  general  receipt.  The  ufe  of 
it  is  twofold  ;  firft,  becaufe  ii  prefents  at  once  an  accumulate  fum, 
which  is  to  bear  inteieft  agaiaft  the  debtor  and  other  cautioners 
proportionally  from  that  date  ;  and,  fecondly,  it  removes  all  quef- 
tions  about  the  quantum  of  the  fum  paid  ;  otherwife  it  may  be  al« 
ledged,  that  the  cautioner  has  tranfafted  the  debt,  and  that  he  has 
got  an  eafe  or  dedudion  at  the  payment.  Now  it  has  feveral  timea 
been  found,  that  fuch  eafes  muft  be  communicated  to  all  concerned 
excepting  it  appears,  that  the  principal  creditor  intended  a  pcrfonal 

compliment 

•  fiurie^  19th  December  1632.— Mpxwcll.  f  Vol.  ii.  p.  116.. 
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^compliment  or  donation  to  the  cautioner.    Two  things  are  fup« 
pofed  to  point  out  thcfe  kind  of  tranfadions.     The  receipt  in  the 
deed  is  ufually  in  general  termS)  and  the  debt  itfelf  ts  fometimeb  not 
afligned  to  the  cautioner,   but  to  a  truftee  for  his  behoof.     This 
matter  is  argued  by  Lord  Kaimes,  who  concludes  thus:  *  Upon  the 
whole^  my  notion  is,  that  if  a  cautioner  in  the  view  of  objections 
againft  the  debt,  or  in  the  view  of  any  circumdance  which  re- 
gards the  principal  debtor,  obtain  an  eafe,  he  is  bound  to  commu- 
nicate that  cafe  to  his  fellow  cautioner,  upon  the  following  ratio- 
nal conftrudtion,   that  he  adted  for  the  common  behoof.     This 
clearly  enough  appears  to  be  the  ratio  decidendi  in  the  cafe  report- 
ed by  Stair,  July  27.  Brodie  againft  Keith.     But  if  Ujpon  prompt 
payment  by  one  cautioner,  after  the  failure  of  others,  or  upon 
any  coniideration  perfonal  to  the  cautioner,   an  eafe  be  given, 
equity,  I  think,  obliges  not  the  cautioner  to  communicate  the  be- 
nefite  to  his  fellow  cautioners.     And  this  was  decreed.  Stair,  July 
"8.  1664,  Nlfbet  againft  Lcflie*.'     Where  the  dedudion  is  perib- 
nal  to  the  cautioner,  the  heft  method  is,  to  mention  the  fadi  truly 
and  diftinOily  in  the  ailignment.     if  it  arifes  from  the  nature  of  the 
tranfadion,  the  fame  thing  ihould  be  done,  with  the  direct  view  of 
communicating  it  to  all  concerned. 

The  deed  under  our  view  is  complex,  confifting  of  a  difcharge 
and  an  afEgnation ;  and  the  difcharge  which  is  in  the  ufual  ftyle^ 
with  great  propriety  comes  firft  in  order.  A  difcharge  was  neceflary 
upon  this  occafion,  in  order  that  the  diftrefTed  cautioner  might  be 
relaxed  from  the  horn ;  which  otherwife  might  have  proved  ex- 
ceedingly inconvenient.  Accordingly,  it  will  be  obfcrved,  there  is 
an  exprefs  confent  for  the  purpofe.  The  cautioner  prefented  a  fuf- 
penfion,  together  with  the  difcharge,  which  paffed  of  courfc,  and 
had  the  eflFe£l  to  remove  the  procefs  of  horning,  in  confequence  of  a 
warrant  for  relaxation,  contained  in  the  letters  of  fufpenfipn,  which 

will 
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Will  afterwards  come  to  be  confidered.  A  difcharge  was  alfo  at 
that  time,  and  dill  is,  equally  neceflary  to  extinguiih  the  debt,  in 
the  perfon  of  the  principal  creditor.  It  takes  tStCt  from  the  mo^ 
ment  of  delivery,  and,  therefore,  cannot  be  hurt  by  any  pofterior 
deed  ;  and,  efpecially,  when  proceeding  upon  diftrefs.  This  ihould 
be  done,  even  in  the  cafe  where  a  difcharge  only  has  been  granted^ 
without  an  aflignation.  The  reafon  is,  that  a  difcharge  in  this  ca(e 
is  held  in  law  to  be  an  aflignation,  fo  far  as  refpe&s  the  indemnifi- 
cation of  the  party  difcharged  againft  all  concerned.  To  avoid  alL 
miftakes,  however,  real  ot  pretended,  between  the  principal  credi-^ 
tor^  and  others  concerned,  it  is  the  cautioners  bufinefs  immediately 
to  notify  his  aflignment,  cither  by  inftrument  or  diligence. 

*  Dtf charges  the/aidC.forefaid^his  heirs  ^^c.  of  his /aid  caution^ 

*  ry,  and  of  all  ad  ion  competent  againji  A/>».'— This  difcharge  it  will 
be  remarked,  is  limited  to  the  individual  and  his  heirs ;  for,  if  a^ 
creditor  pleafes,  he  may  difcharge  any  one  or  more  of  the  cau* 
lioners,  upon  allowance  of  their  (hare  to  the  reft.  In  the  fame 
manner  he  may  difcharge  any  diligence  or  lecurity  belonging  to 
any  one  of  the  cautioners ;  but  if  he  does  fo  he  muft  give  allowance* 
to  the  amount ;  becaufe  the  other*cautioners  concerned  have  right 
to  an  aflignation  to  that  fecurity.  Thus  a  principal  creditor  having 
confented  to  the  relaxation  of  a  joint  obligant  in  a  bond,  and  ha- 
ving thereby  loft  the  gift  of  his  efcheat,  the  other  obligant  contend- 
ed for  allowance  of  half  of  the  debt,     *  The  Lords  found  the  char- 

^  ger  liable  to  make  up  the  damage  fuftained  by  the  fufpender,  by 

*  confenting  to  relax  the  cautioner*/     The  cautioner  then  being 
difcharged  of  his  perfonal  obligation,  the  debt  is  immediately  vefted 

ft 

in  him  by  aflignment  for  recovery. 

*  But  alfo  for  thefaid  C.  D.  his  better  relief^  &c*— This  is  a  Se- 
cond indudion  or  caufe  of  granting,  applicable  to  the  aflignment, 
and  is  extremely  proper.    In  St  Martin's  time,  there  could  be  nQ> 

doubt 

♦  January  25.  17 17  —Wallace,  againft  Lord  EUbank^ 
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doubt  about  tbc  charader  of  the  cautioner,  bccaufc  the  bond  itfdf 
always  exprcfled  it  j  but  fince  bonds  of  relief  have  been  taken  a 
part>  it  is  neceflary  for  the  creditor  to  fee  that  bond  of  relief  before 
he  grants  affignation,  and  to  recite  it  in  the  deed,  which  is  accord* 
ingly  now  always  done  ;  nay,  it  is  not  uncommon  for  the  principal 
creditors  to  take  the  word  of  the  perfon  that  pays  them,  in  which 
cafe  the  fadt  is  mentioned,  and  the  difcharge  reftrided  to  the  legal 
right  or  title,  which  the  obligant  paying,  may  have  to  relief. 

*  But  any  prejudice  or  derogation  to  the  claufe  of  relief  contained  in 

*  thefaid  bond^  or  any  relief  apart ^  &c.  — It  is  a  general  rule  in  our 
bufinefs,  that  wherever  any  new  obligation  is  granted,  fecurity  ad- 
ded, or  deed  executed  in  favour  of  a  creditor,  care  is  always  taken 
to  exprefs,  that  thefe  new  or  additional  adts  are  not  to  prejudice  or 
innovate  the  former  fecurities.  Thefe  claufes  are  intended  to  avoid 
the  Roman  dodrine  of  novation,  whereby  a  creditor  accepting  of  a 
new  obligement  for  a  debt,  the  former  fecurity  was  underftood  to 
be  difchargcd. 

*  ^JJign^  transfer  and  difpone  in  favours  of  the  f aid  C.  D.  theforc^ 
^  faid  bond^ — ^^It  will  here  be  obfervcd,  that  the  proper  flyie  of  the 
affignation  is  dropt.  In  place  of  making  and  conjlituting^  the  affig- 
nee  diredly  afftgns  and  transfers  the  bond ;  and  this  is  now  the  uni- 
verfal  ufage  in  drawing  complex  deeds,  the  old  ftyle  being  confined 
to  the  fimple  affignment.  It  is  not,  however,  the  money  which  \% 
firft  in  order,  it  is  the  bond  and  decreet  and  then  the  money  contain- 
ed in  them  ;  and  this  ought  to  be  their  conftant  order  in  tranfia- 
tions  or  conveyance  of  debts. 

*  Info  far  allenarly^  as  concerns  and  may  be  extended  to^  atid  as 

*  the  fame  may  militate  againjl  the  faid  A.  B.  principal  party  ^   and 

*  his  reprefentatives ;  and  as  execution  may  be  had  and  ufed  agahtfi 

*  them  therefore^  and  no  further^ — This  reftridion  is  intended  to 
avoid  the  poflibility  of  any  after  queftion  upon  the  nature  of  the 

warrandice 
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warrandice  in  the  affignment,  to  throw  the  difpute  about  the  extent 
of  the  relief  competent  to  the  cautioner,  entirely  between  him  and 
his  principal ;  alfo  to  prevent  any  ufe  being  made  of  the  aflignation 
againfl  the  party  difcharged,  and  his  heirs.  The  difcharge  is  war^ 
ranted  from  all  hands ;  and  the  afTignment  from  fa(3:  and  deed. 
St  Martin  makes  the  one  follow  the  difcharge,  and  the  other  the 
affignment,  which  is  a  very  proper  and  diftind  method.  They  are 
generally,  by  the  prefent  firms,. put  together.  About  the  beginning 
of  this  century,  fome  writers,  befides  the  reftridkion  above-mention- 
ed, inferted,  from  an  exceffive  degree  of  verbal  caution,  2,falvo  a* 
gainft  the  double  warrandice  deducible  from  the  difcharge  and 
affignment.  In  this,  they  were  flaves  to  the  phrafe  double  nvar-- 
randic^  which  could  never  be  incurred  by  two  deeds  quite  rational, 
and  compatible  with  each  other.  '  Such  declarations  are  now  totally 
out  of  ufe. 

We  difmifs  the  difcharge  and  aflignationy  with  this  tingle  remark, 
that  though  the  affignation  can  iri  few  or  no  cafes  be '  now  refufed, 
yet  fome  people  take  advantage  of  the  law  in  the  matter  of  pay- 
ments :  Tliey  will  grant  a  difcharge  and  pay  for  it,  but  if  you  want 
an  affignation,  you  muft  pay  it  yourfelf.  The  difference  in  the  ex- 
pence  is  fmall ;  and,  therefore,  when  butinei^  is  done  in  an  amica- 
Die  manner,  this  fubtlcty  is  never  made  afe  of.  When  perfonal  dif- 
ferences fub'fift,  parties  are  too  apt  to  take  the  advantage. 


Vol.  I. 


Og 


Hiftory 


.i!.- 


> 


> ' 


s 


mm 


im^^U 


MM 


■MBM 


Wi" 


Htjiory  of  Perfonal  Diligence^ 


WE  are  now  to  fuppofe  with  our  text* book,  Thar;  in  place  of 
paying  the  debt  contained  in  the  bond  and  decree  of  tt^ 
giftrationi  the  debtor  either  from  inability,  or  want  of  inclination, 
refufes  or  decays  to  make  payment ;  and  that  the  creditor  is  obliged 
to  have  recourfe  to  thofe  methods  which  the  law  provides  for  ea- 
forcing  compliance  with  its  decrees. 

The  writs  fued  out  in  England  to  compel  obedience  to  the  law^ 
are  termed  Ttt^rUs  ^  txtcuttw ;  in  Scotland  they  go  under  the  name 
of  diligtncu.  ^  They  are  called  diligences  (fays  Lord  Stair)  be^ 
caufe  they  excufe  the  ufers  thereof  from  negligence ;  whereby 
pofterior  diligencet  being  exa&ly  followed,  are  preferable  to  prior 
diligences  being  negledled,  vigiUmtihus  nan  dormientUmsjuraJuh^ 
veniant-;  they  are  alio  called  diligences,  becaufe,  though  the  tSkBi 
do  not  follow,  yet  the  ufer  thereof  bath  endeavoured  what  her 
could  ;  and  fo  is  held  as  in  the  fame  cafe,  as  if  he  had  obtained 
the  command  of  the  precepts  or  decreets.  Thefe  precepts  or  dc« 
erects  are  called  executorials  before  execution  be  thereupon  ;  but 
they  are  only  called  diligences  when  they  are  executed  la  dlue^ 
tipe.  The  diligence  in  executorials,  after  decreet  (continues  he) 
are  horning,  caption,  poinding,  &c  V  This  etymology  \9  no  o- 
ther  than  an  ingenious  conjeQure  of  Lord  Stairi  founded  fipon  the 
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commoa  accepiation  of  the  word  diligence.  That  word  is  purely 
French,  and  is  the  ordinary  pradical  term  fynonymous  to  the  word 
purfuit.  Sometimes  it  means  the  procefs  itfelf,  and  at  other  times 
the  execution.  In  the  other  fenfe,  they  fay  that  a  cautioner  is  not 
liable  till  diligence  be  done  againft  the  principal,  which  is  our  own 
f>recire  pra^ical  language.  Lord  Stair's  diflin4flion  between  dili* 
gence  and  executorials  is  purely  from  the  French  praiflice,  and  co« 
4ncides  exaAly  with  our  own.  When  letters  are  iffued  by  the  Kingi 
or  the  Sovereign  Courts,  lor  compelling  obedience  in  civil  bufmefsi 
they  were,  and  dill  are  termed,  lettres  exectttoires ;  when  esecuted, 
the  become  diligences.  Thus,  by  the  86th  article  of  the  Cuftoms  of 
Normandy,  it  is  provided,  that  adjudgers  fhall  remain  poflefled  of 
the  original  diligences  of  their  decreet,  which  is  alfo  our  pradice, 
even  in  that  very  branch  of  bufmefs.  Our  letters  and  precepts  be« 
fore  execution,  are  alfo  termed  executorial ;  hence  the  language  of 
our  claufea  of  regiftration  :  *  That  Wtters  of  horning,  or  other  exe^* 
'  tutorials  neceflary,  may  pafs  hereon.'  It  is  only  after  executioo^ 
chat,  properly  fpeaking,  they  become  diligences  f  in  which  term  ia 
included  the  execution  or  indodatioos  themfelves.  lo  general^ 
however,  the  King's  letters  are  termed  diligences  even  before  exe<» 
cution.  The  pradical  phrafe  is  to  raife  fuch  and  fuch  letters,  or,  ae» 
cording  to  our  older  ftyle,  to  purcbafe  them.  Thefe  laft  modes  of 
expreflioa  are  alfo  diredly  from  the  French  prafiice ;  they  fay  Ic^er 
Utires^  u  e.  to  relieve  them  by  payment  of  the  fees  at  the  office* 
hi  this  fenfe,  the  EngIKh  underftand  the  matter  at  this  moment. 

*  When  a  perfon  (fays  Judge  Blackftone)  wants  redre(s  from  the 
^  law,  ihe  is  to  make  application  or  fuit  to  the  Crown,  the  fountain 
^  of  all  juftice,  for  that  particular  remedy  he  is  determined  to  pur- 
^  fue ;  he  is  to  fue  out  or  purchafe,  by  paying  the  fiated  fees,"  aa 
^  otiginal  writ  from  the  Court  of  Chancery,  which  Is  the  officina 

*  juJUtiae^  the  ihop  or  mint  of  jufticei  wherein  all  the  King's  writs 

*  are  framed.' 
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Another  term  ufed  in  this  branch  of  practice,  is  that  of  exped-^ 
ing  letters.  There  is  no  fuch  Englifh  word.  We  had  it  from  the 
French  verb  expedier^  which  fignifies  the  making  out  the  principal 
copies  of  letters,  judgments,  and  other  juridical  writs.  It  is  alfo  a 
term  in  the  Roman  Chaiicery,  where  bulls  and  other  writs  prepared 
by  the  writers,  are  called  e/pediziones.  Accordingly,  by  expeding 
letters,  we  mean  writing  out  the  principals,  procuring  them  to  be 
figneted,  fealed,  and  completed.  When  a  charter  has  to  pa(8 
througli  the  feals,  we  call  it  paflSng  the  charter^  formerly,  the  term 
was  to  expede  it. 

The  common  terms  of  the  bufinefs  being  thus  explained  we  go 
on  to- our  text  book. 

The  next  thing  to  be  conddered,  is,  *  What  if  the  debtors  wiH 

*  not  pay  without  legal  compulfitors ;   in  which  cafe  the  creditor 

*  may  ufe  pcrfonal  or  real  execution,  or  both,  in  his  option  ;  and, 

*  becaufe  pcrfonal  extcuiion  i%for  the  moft  part  ufed,.  1  fhall  difi:ufs 

•  It  firft  ;   and  fo  concluding  both  debtor  and  creditor  to  be  mJifc, 

•  (if  oihcrwrfc^*  the  cafe  would   alter,  as  afterwards  appe  rs)  the 
.*-bond   \*^6uld  be  regiftrat>   and  if  not  aflJgncd^  horning  may  be 

•  raifed  thereon  *.' 

-  If  the  ground  of  the  decree  confifted  in  the  performance  of  any 
h(Xi  then  the  eflence  of  the  horning  is  a  warrant  commanding-  the 
party  to  perform  his  obligation  uhder  the  pain  of  being  denoui)ce4 
rebel  to  the  King  ;  and.  this  denunciation  becomes  the  warrant,  for 
ifluing  a  writ  of  caption  toicompel  obedience  by  iniprifonment  of 
the  perfon,  for  no  other  kind  of  diligence  is  competent,  ^^y^^^a 
praefianduy  or  forcing  performance  of  illiquid  obligations.  But  if,  as 
in  the  prefcnt.  cafe,  the  decree  be  given;  for  a  precife  and  liquid  fom 
of  money,  then  tile  letters  iflucd;  befides  the  warrant  of  denuncia- 
tion, which  is,  properly  fpeaking,  the  horning,  contains  a  feparate 
warrant  for  poinding  Aich.  moyeable  effeds  as  are  in  the  dcbtor^s 

poffcffioti^ 

•  Dallas's  Styles,  p.  8. 
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poflefTion  ;  and  arrefting  thofe  belonging  to  him,  v^hich  are  in  the 
pofTeflion  of  other  peopte*  It  is  then  called  horning  and  poinding  ; 
and  is  the  warrant  or  firft  ftep  of  complete  perfonal  execution,  by 
which  we  are  always  to  underftand,  execution  againft  the  perfon 
and  moveables  of  the  debtor. 

If  the  bond  has  been  regiftered  in  the  books  of  Seffion,  the 
decree  of  regiftration  contained  in  the  extraA  is,  properly  fpeaking^ 
a  decree  of  the  fupreme  court ;  the  extract  therefore  is  pcrjc  a  war- 
rant for  ifluing  the  horning.  The  letters  of  horning  bear  to  be  given 
of  the  lame  date  with  the  date  of  regiftration  or  extra^.  It  is  the 
bufinefs  of  the  officer  who  attends  the  fignet  under  the  deputy-keep- 
er to  examine  the  validity  of  the  extradl,  and  alfo  whether  itagreea 
with  the  date  of  the  horning.  If,  on  the  other  hand,  the  bond  haa 
been  recorded  m  the  books  of  any  inferior  judicature  fuch  as  a  (he* 
lifiy  commiflary>  or  magiftrates  of  a  royal  borx)ugh,  then  the  precept 
of  the  judge  muft  either  be  previoufly  executed,  by  charging  the 
debtor  to  make  payment  wiihin  the  days  mentioned  in  the  decree 
of  regiftration  J  or,  if  no  days  be  mentioned,  within  fifteen  after  the 
daw  therepft  After  elapfing  of  the  charge,  or  at  leaft  after  elapfing 
of  the  fame  number  of  days  from  the  date  of  the  regiftration, in  cafe  no 

charge  has  been  given  upon  the  precept  of  the  inferior  judge,  which 

*    » 

is  npw  very  often  omitted,  a  bill  muft  be  prefented  to  the  Lords 
of  Seffion,  praying  their  Lordfliips  to  graAt  warrant  for  letters  of 
horning  in  terms  of  the  decree  of  the  inferior  judge.     The  reafon 
of  this  is,  that  fherifFs  aiid  other  inferior  judges  (the  magiftrates  of 
royal  boroughs  excepted)  hare  no  power  10  grant  diligence  againft: 
the  perfon  of  the  debtor  j.  they  can  only  authorife  the  poinding  and 
arrefting  of  his  moveables-  within  their  own  particular  juiifdidlions. 
The  fupreme  court  neither  will  nor  can  extend  the  powers  of  other 
judges  beyond  their  determined  limits^;,  but,  having  the  diredlion  of 
the  King's  letters,  they  iflue  them. in  his  name,  agreeable  to  the  de- 
cree of  the  inferior  judge,  the  execution  of  which  is  thereby  render- 
ed univerjfal  over  the  kingdom..    The  letters  of  the  Supreme  Court 
* .  are 
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Jire  in  aid  of  the  inferior  judicatures  ;  and  the  precept*  of  the  latter 
were  anciently  termed  letters  conform.  They  were  granted  by 
the  Court  of  Seffion,  upon  a  fecond  fummons,  requiring  the  par- 
ties to  hear  and  fee  them  granted,  or  to  {how  a  reafonable  caufe  on  the 

(Contrary,  the  fentence  pronounced  upon  that  occafion  was  called  a 
decreet  conform.     Thefe  decreets  conform  gave  place  in  courfe  of 

^  time  to  the  prefent  ihorter  mode  of  bills  or  petitions ;  for,  in  the  old 

.iaw  language  of  the  whole  ifland,  all  petitions  were  termed  billai 
This  bill  or  petition  is  given  in  to  the  clerk  of  the  bills,  who  is  one 
of  the  clerks  of  court  entrufted  with  this  department.  It  is  his  pro- 
vince to  examine  the  validity  of  the  warrant,  and  to  confider  whe- 

-ther  it  be  a  legal  foundation  entitling  the  complainer  (for  fo  the  par* 
ty  who  makes  the  application  is  termed)  to  have  letters  of  homings 
or  other  letters  which  he  craves.  The  expiration  of  the  charge^  and 
difobedience  of  the  command  of  the  fheriflF,  is  the  efiential  circuuii^ 
Aance  which  founds  the  letters  of  horning  ;  and  if  this  is  negleAed, 
which  fometimes  happens,  it  would  formerly  have  been  an  efiential 
nullity  in  the  new  letters.  What  the  court  might  at  prefent  deter* 
mine,  it  is  not  my  province  to  conjedure.     If  the  clerk  to  the  bills 

.finds  the  warrant  fufficient  to  authorife  the  prayer  of  the  bill,  he 
writes  the  date  of  prefentment  upon  the  back  of  it,  and  then  lays, 
•  Fiat  ut  petitur ;  becaufe  the  Lords  have  feen  the  precept  within 

^  mentioned/  He  alfa  writes  his  name  towards  the  foot  of  the  bill^ 
as  an  atteftation  that  it  is  examined  ;  for,  without  this,  the  Lord  Or« 
dinary  upon  the  bills,  to  whom  it  is  immediately  thereafter  prefented^ 
win  not,. or  at  leaft  ought  not,  to  fign  it.   This  atteftation  makea  the 

-clerk  anfwerable  for  Jts  propriety.  It  is  the  warrant  upon  which 
the  Lord  Ordinary  upon  the  bills  iigns  the  interlocutor.  The  re« 
giftered  bonds,  or,  as  we  term  them,  the  proper  wanants  of  the  bills, 

^are  not  produced  to^theLord  Ordinary. 

Till  within  thefe  very  few  years,  the  year  and  month  upon  the  back 

^f  the  bills  were  not  marked  with  common  Arabic  figures,  but  with 
the  jmcientBumerailetters  ufed  l}y  the  Roman  chancery  in  the  datea 
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of  bulls,  and  othtt  ecclcfiaftical  writs  iflucd  by  the  Court  of 
Rome.  The  month  was  alfo  marked  in  Latin.  As  to  us  mo- 
derns, the  hand -writing  of  the  clerk  to  the  bills  rendered 
thefe  dates  complete  fecrets ;  at  any  diftancc  of  time  they  could 
not  be  decyphered  by  themfelves,  or  the  keepers  of  the  fignet» 
The  prefent  clerks  to  the  bills  have  very  fenfibly  parted'  wiA 
this  hieroglyphic,  by  writing  their  dates  in  the  common  and  intelli* 
gible  manner.  The  former  method  was  a  curious  relid  of  antiquity. 
The  terms  of  granting  the  petition  are  no  lefs  fo  ;  fiat  ut  petitur. 
Our  Lord^  of  Seffion,  upon  no  other  occafion^  afiume  a  ftile  of  fuch 
fuperlative  grandeur.  This  exalted  phrafe  in  fad  belonged  original- 
l)pto  his  Holinefs  the  Pope.  It  is  a  circumftance  of  no  fmall  cuoio- 
fity,  that  tv try  item  of  this  very  common  form  of  ours  has  been  ta- 
keihfrom  the  pradice  of  the  Roman  chancery  by  the  firft  judges  of 
our  courts,  who  were  originally  ecdefiaf^cs,  and  who  were  no  doubt 
proud  to  copy  their  procedure  from  the  firft  model  in  the  world.*  • 
When  a  requeft  was  prefented  to  the  Pope,  praying  him  for  fome  be- 
neficCi  favour,  or  indulgence^  it  wa»put  into  the  hands  of  an  offices 
called  the  dattary^  who,  like  our  clerk  to  the  bills»  inftantly  marked  • 
upon  it  his  name  and  the' day  of  prefentment  in  majufculine  letters,  . 
fo  termed  from  their  fuperior  fize.  If  the  requeft  regarded  an  tnfe^ 
rior  piece  of  bufinefs,  it  was  granted  by  the  prefenter  of  the  figna- 
tures  in  thefe  words :  *  Conceflum  eft  ut  petitur,  in  praefentta  Domi- 
*  ni  noftri  Papae  \  but  if  the  matter  wasof  high  impgrtance,  his  • 
Holittefs  granted  it  in  perfon  by,  fid  Ut  petitur.  This  was  written  * 
with  his  own  hand;  with  the  addition  of  the  initial  letter  of  the  name 
under  which  he  went  befiDre  be  was  raifed  to  the  chair,  and  the  writing  : 
was  termed  the  figndture.  Thence  the  petition  itfelf  fo  granted  came 
unlterfally  to  be  called  i  Signature,  a  title  well  k^own  in  another 
branch  of  our  pradiccr  The  date  of  the  prefentment  alio  continues 
to  be  the  date  of  the  iignature,  and  not  the  real  date  of  the  Aihfcrip- 
tion  ;  which  is  precifdy  the  cafe  at  this  moment  with  many  of  our 

common-^ 
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common  bills  *.  The  Englifh  eccledaflicsy  in  fome  degree,  borrow* 
^d  the  fame  ftile.  Fiat  execut.  iftius  brrut  is  an  -ancient  phrafe  in 
■granting  the  defire  of  writs, 

'  If  there  is  any  thing  particular  in  the  bill,  or  out  of  the  ufual  form, 
it  is  the  duty  of  the  writer  to  the  fignet,  prefcnter  of  it,  to  point  out 
•the  fpeciality  to  the  clerk,  who  ftatcs  it  to  the  Lord  Ordinary  ;  andi 
if  he  finds  any  difficulty,  he  reports  to  the  court.  If  they  get  over 
the  difficulty,  the  bill  pafles  upon  report  j  and  the  interlocutor  bears : 
•  The  Lord  Ordinary  having  advifed  with  the  Lords,  pafles  this  bill/ 
AVhen  this  is  done,  the  letters  are  made  out,  and  the  date  of  the  bill, 
like  the  Roman  fignature,  mud  be  the  date  of  the  letters. 
'  It  was  mentioned,  that,  when^a  bond  is  regiftered  in  tlie  books  of 
Seffion,  or  a  decree  given  by  that  court,  there  is  no  occafion  for  a 
bill ;  but,  as  the  date  of  the  decree  mud  be  the  date  of  the  letters, 
it  is. evident,  that,  if  the  cjfcree  is  allowed  to  lie  over  above  a  year, 
•tliea  the  date  of  the  figneting  varies  too  far  from  the  date  of  the 
letters,  and  from  the  year  of  the  King's  reign.  The  officers  at  the 
fignet,  however,  make  no  fcruple  about  this  ;  they  fignet  a  horning 
of  a  date  ten  or  twenty  years  back,  though  in  the  reign  of  another 
King.  This  is  a  very  flovenly  pradice  ;  and,  as  little  care  is  taken 
to  mark  the  real. year  of  the  reign,  egregious  blunders  are  frequent 
in  that  circumftance,  and  would  go  far  to  annul  \\xt  diligence,  if  ob- 
ferved  and  objected  to.  Before  the  jurifdidion  ad,  at  lead  when 
efchcats  fell  upon  hornings,  writers  were  more' attentive  In  this  par- 
ticular. When  a  decree  of  the  Court  of  Seffion  lay  over  more  than 
one  year,  they  pafled  bills  upon  them  ;  and  then  the  date  of  tl^e  bill 
gave  a  proper  date  to  tbe  letters.  It  is,  at  any  rate,  an  advantage  in 
every!  cafe  to  pafs  hornings  upon  bills.  The  bills  became  a  record, 
from  which  the  letters  can  at  any  after  period.be  extraded  ;  where- 
as diligences  upon  decreets  of  the  Court  of  Seffion  cannot  be  fupplied 
when  loft  ;  and  there  are  feveral  inilances  where  debts  have  beea 
loft  upon  that  account. 

n  When 

•  Vide  CaftiUo  upon  the  fonns  and  ufages  of  the  Court  of  Rome,  toI.  x.  p.  lo. 
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When  the  letters  are  figneted,  they  are  put  into  the  hands  of  a/ 
raeflenger,  who  charges  the  debtor  to  make  payment  in  the  precife 
terms  of  the  will  of  the  letters.  The  fpace  of  charge  being  expired, 
the  debtors  goods  are  poinded  or  arrefted ;  but,  if  his  perfon  is 
meant  to  be  taken  in  execution,  he  is  denounced  rebel  by  the  mef- 
fenger,  under  a  proclamation  faid  to  be  made  by  three  blafts  of  a 
horn.  Of  old,  this  ceremony  was  literally  performed  at  the  market 
crofs  of  the  boroughs  or  {hevifFdoms  where  the  debtor  dwelt.  It  is 
now  a  mere  form,  pafTed  over  in  filence.  The  meflengers,  how- 
ever, return  executions,  bearing  all  the  ceremonies  to  have  been  dif- 
tin<aiy  performed.  Within  fifteen  days  after  denounciation,  the 
horning  and  execution  thereof  muft  be  regiftered  in  a  particular  re- 
gifter  for  hornings  and  inhibitions  kept  for  each  county,  or  in  the 
general  regifter  kept  at  Edinburgh  for  the  whole  kingdom.  The 
keepers  of  thefe  rcgifters  give  certificates  of  the  regHlration  upon 
the  horning  itfelf.  The  debtor  is  by  thefe  forms  made  guilty  of 
rebellion  ;  and  the  horning  fo  prepared  becomes  a  warrant  for 
ifTuing  letters  of  caption  for  apprehending  and  imprifoning  him  as  a 
rebel  to  the  king. 

Every  ftep  of  this  procefs  muft  be  to  a  ftudent  of  the  law  matter 
of  alternate  wonder  and  difguft :  We  find  debtors  for  civil  debts  im- 
prifoned,  not  properly  for  failure  in  payment ;  but  for  rebellion  to 
their  fovereign.  If  magiftratcs  and  judges  do  not  enforce  this  un- 
reafonable  punilhment,  they  too  are  very  foon  involved  in  the  fame 
rebellion,  and  thrown  into  prifon.  In  fliort,  to  whatever  part  of 
the  law  of  Scotland  we  turn,  ftill  we  find  the  procefs  and  the  pe- 
nalty the  fame  j  without  the  leaft  refpe<fJ:  to  the  poflSbility  of  the 
thing,  or  any  inquiry  whether  the  failure  of  the  party  was  occa- 
fioned  from  obftinacy  or  want  of  ability.  We  find  rebellion  and  its 
dreadful  confequences  to  be  the  capital  execution  of  the  laws  of  this 
country.  Looking  backwards,  we  are  amazed  to  fee  adtual  treafon 
againft  the  ftate,  and  the  innocent  refufal  to  pay  a  debt^  put  almofl 
upon  an  equal  footing  ;  the  fame  writs*  the  fame  procefs,  the  fame 

Vol.  I.  H  h  forms, 
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forms,  and  the  fame  punifliment,  being  common  to  both.     The  ac- 
count given  by  our  lawyers  of  this  aftonifhing  peculiarity   in  the 
laws  or  practice  of  their  country,  gives  little  or  no  fatisfadioo. 
Lord  Kaimes  alone,  flruck  upon  the  proper  method  of  expIalniDg 
this  myftery.     What  his  Lord(hip  fupplied  by  conjedure,  wc  have 
endeavoured  to  fill  up  from  authority  ;  and  by  our  carrying  our  in- 
quiries nearer  to  the  real  fource,  we  (hall  attempt  to  develope  this 
curious  and  interefting  branch  of  our  perfonal  diligence  ;  and  to  dc- 
duce  the  circumftances  of  the  modern  pradice,   from  the  primitive 
manners,  and  pofitive  inftitutions  of  our  anceftors.     The  former  is 
certainly  perfedly  unintelligiblci  without  an  acquaintance  with  the 
latter.     In  endeavouring  to  do  this,  we  (hall  be  obliged  to  fpeak  of 
a  variety  of  laws  and  of  forms,,  which  are  now  little  known  or  at- 
tended to.    As  they  are  clofely  conneded  with  the  progrefs  of  man- 
ners and  of  fociety^  they  will  not  prove  altogether  unintertainiog ; 
nothing,  however,  is  to  be  introduced,  but  what  is  thought  necef- 
fary  for  conveying  a  proper  knowledge  of  the  forms  we  are  daily 
putting,  upon  paper,  with  the  reafons  and  fundamental  grounds  of 
the  feveral  modes  of  execution^  which  at  this  moment  continue  to 
follow  upon  them. 

However  ftrid  the  prohibition  of  the  Scripture  might  be  againft 
the  oppreflion  of  debtors,  by  ufurious  devices  and  demands  ;  certaia 
it  is,  that»  among  the  Jews,  creditors  had  not  only  the  power  of 
imprifoning  their  debtors,  but  of  making  (laves  of  their  perfons,  and 
felling  their  wives  and  children.  By  the  ancient  Roman  law,  the 
condition  of  the  debtor  was  dill  more  terrible,,  and,  like  the  people 
themlelvcs,  inhuman  and  barbarous.  The  laws  of  the  Twelve 
Tables  allowed  creditors  the  fliocking  power  of  tearing  their  debtor 
(o  pieces,  and  dividing  among  themfelves  the  members  o£  bis  body. 
The  fame  law  put  it  in  the  option  of  the  creditors,  to  fell  their  debtors 
as  flaves  to  foreigners,  and  apply  the  price  received  for  them  in 
payment  of  the  debt.  Barbarity  itfelf  hefitated  to  make  ufe  of  the 
deteHible  privilege  firfl:.  mentioned  \,  yet  waa  the  condition  of  the 

debtor,. 
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debtor,  for  a  long  period  of  years^  rendered  extremely  miferable  ; 
and  thence  arofe  the  dangerous  infurreftions  which  fo  often 
threatened  the  exiftence  of  the  ftate,  in  the  firft  ages  of  the  re- 
public. Though  there  had  been  but  a  fingle  creditor,  he  might 
have  fold  his  debtor,  or  employed  him  in  labour,  or  treated  him  iw 
any  manner  he  pleafed.  A  citizen  reduced  to  the  condition  of  a 
flave,  for  payment  of  his  debt,  was  termed  nexus. — So  Varro  fays, 

•  Liber  qui  fua  opera  in  fervitute  pro  pecunia  quam  debet,  dum  fol- 

•  veret,  dat,  nexus  vocatur.'  At  other  times,  they  were  termed  ho" 
mines  addiSii.  Their  condition  was  fo  much  the  more  deplorable, 
that  they  got  no  credit  for  their  labours  or  their  fufferings, — their 
debts  were  not  thereby  diminifhed.  This  feverity  of  the  law,  and 
unhuman  ufage,  continued  down  to  the  year  of  Rome  429,  during 
which  period,  it  occafioned  a  number  of  dangerous  infurreAions,~ 
The  law  even  went  the  length  of  obliging  children  to  furrender 
their  liberty,  and  become  flaves  for  payment  of  their  father's  debts. 
At  laft,  a  law  was  pafled,  importing  that  the  effeds  of  debtors 
ihould  thenceforth  alone  be  anfwerable  or  faleable  for  their  debts  j 
and  that  their  perfons  fhould  not  be  enflaved,  *  Pecuniae  creditae 
^  (fays  Livy)  bona  debitoris  non  corpus  obnoxia  eifent,   ita  next 

•  foluti,  cautumque  in  pofterum  ne  nedlerentur.*  Creditors,  how- 
ever, were  ftiil  allowed  to  confine  the  bodies  of  their  debtors  in 
prifons  belonging  to  the  public  ;  until  Julius  Caefar,  commiferating 
the  condition  of  unhappy  men  in  this  fituation,  procured  them  the 
benefit  oi  cejfto  bonorum^  1.  e.  the  benefit  of  furrendering  their  whole 
effeds  in  favours  of  the  creditors,  which  was  upon  that  account 
termed  the  lament abite  remedium. 

The  Gauls  and  Germans,  when  unable  to  pay  their  debts,  and 
even  thofe  incurred  by  gaming,  fold  themfelves  as  flaves  to  their 
creditors  and  great  men,  who  had  the  fame  right  over  them,  that 
the  Romans  had  to  the  addiiii  homines.  The  learned  Seldon,  fays, 
that  among  our  anceftors,  *  vinculis  coercere  rarum  erat,'  but  from 
the  remains  of  the  Saxon  laws,  it  is  certain,  that  creditors  had  the 
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power  of  feizing  the  properties  of  their  debtors,*— of  imprifoning 
their  perfons, — and  of  holding  them  in  flavery  till  fatisfadlion  was 
received.  The  feudal  ideas  and  laws  of  the  continent,  eftabliflied 
themfelves  in  Britain,  after  the  Norman  Conqueft.  The  connection 
and  duties  owing  by  the  vaflal  to  the  fuperior,  and  the  fafety 
of  the  kingdom  at  large,  depending  upon  the  prefervation  of  that 
conne£):ion,  produced  a  confiderable  alteration.  Imprifonment  of 
one  man  at  the  inftance  of  another,  merely  for  payment  of  a 
debt,  was  looked  upon  as  inconfiftent  with  juftice  to  the  fuperior, 
who  had  a  higher  intereft  in  the  perfon  of  the  vafTal,  than  could. 
arife  upon  a  debt  or  claim  to  any  third  perfon.  *  The  King 
was  the  univerfal  Lord  of  the  whole  nation,  to  whom  all  o* 
ther  fubjeds  owed  obedience.  So  foon,  therefore,  as  the  courts 
and  judges  inftituted  by  him,  drew  to  themfelves  the  bufinefs  of  the 
nation^  all  were  bound  to  pay  obedience  to  their  orders  and  to  obey 
their  decrees.  The  jurifdidlions  which  they  exercifed,  were  beftow« 
ed  upon  them  by  immediate  warrants  from  the  King ;  and  thus 
a£ting  by  royal  commiflion,  difobedience  to  them  was  held  to  be 
difobedience  to  the  Prince,  and  punifhed  accordingly.  Adions  be- 
fore the  courts  were  brought  by  original  writs,  called  brieves ; 
whereby  the  defendant  was  commanded  to  do  what  was  required, 
or  to  give  a  reafon .  why  it  ought  not  to  be  done.  The  purfuer 
flood  bound  to  give  fecurity  that  he  would  profecute  the  adioo^ 
and  the  defendant  was  obliged  to  give  fecurity  for  his  appearance,^ 
and  for  defending  himfelf.  If  he  did  not  appear,  an  order  was 
iflued  to  the  (herift*  to  diftrefs  him,  by  feixing  fo  much  of  his  effeds 
from  time  to  time.  If  he  had  no  effeds,  a  writ  was  iflued  for 
feizing  his  body,  and  committing  it  to  prifbn,  called  a  capias  ad  r^- 
fpondendum.  If  the  debtor  difobeyed,  and  abfconded  from  the  purfuit 
of  the  fheriff^  then,  in  the  cafe  of  crimes,  the  court,  in  fupport  of 
their  own  dignity,  proceeded  ta  declare  him  an  outlaw,  and  to  for- 
feit his  property  as  a  rebel.  In  procefs  of  time,  the  fame  mode  of 
compiAlEoni   partly  by  cuftom^^  and  partly  by  flatute,  began  to  be 

extended 
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extended  to  a  great  number  of  common  anions,  and  particularly  to 
adlions  for  common  debts*. 

This  fevere  mode  of  legal  compulfion  is  in  daily  ufe  in  England 
at  this  moment ;  fuch  an  outlawry,  as  Judge  Blackftone  tells  us,  id 
putting  a  man  out  of  the  protedlion  of  the  law,  fo  that  he  is  inca- 
pable to  bring  any  adion  for  redrefs  of  injuries  ;  and  all  his  goods 
and  chatties  are  forfeited  to  the  King.  A  reverfal  may  be  had,  by 
the  defendant  appearing  perfonally  in  Court,  and  pleading  any  ob- 
jedtion,  it  being  confidered  only  as  a  procefs  to  compel  appearance. 
The  defendant,  however,  has  to  pay  the  cofts,  and  put  the  plaintiflF 
in  the  fanie  condition  as  if  he  had  appeared  before  the  writ  was 
awarded.     *  If  the  defendant  did   not  appear,    then  ffays  Judge 

*  Blackftone)    he    was    gradually   ftripl   of  all    his    fubftance   by 

*  repeated   diftrefles,    till    he    rendered    obedience    to   the   KingV 

*  writ.      In   cafes  of  injury,    however,    accompanied  with  force^ 

*  the  law  to  punifh  fuch  breach  of  peace,   and   prevent  fuch   dif-^ 

*  turbance    for    the   future,    provided   alfo   a  procefs  againft   the 

*  defender's  perfon,   in   cafe   he    negledted   to    appear    upon    the 

*  former  procefs  of  attachment,  or  had  no  fubftance  whereby  to 

*  be  attached,   fubjeding  his  body  to  imprifonment  by  the  writ  of 

*  capias  ad  refpondendum?  This  writ  made  fure  of  the  refpondentV 
bodily  appearance  ;  andr  therefore,  in  order  to  obtain  it  for  civil 
debts,  a  fidion  of  law  was  pradifed.  In  place  of  taking  out  the 
writ  for  i  debt,  it  charged  the  defendant  with  a  pretended  breach 
of  the  peace,  in  breaking  through  the  inclofures  of  the  plaintiff,  vi 
it  armis.  This  charge  being  of  a  criminal  nature^  juftified  the 
capias  againft  the  perfon  of  the  defendant  ;  and  being  thus  fecured 
and  forced  to  give  bail,  the  Court,  confcious  of  the  purpofc  of  the 
device,  allowecUthe  real  adion  intended,  to  be  infifted  in.  In  fhort^ 
the  whole  Englifti  procefs,  in  a  cafe  of  this  kind,  is  a  train  of  fic^- 

tion^,. 

*  Vide  Blackftone  and  SulTivan,  a»  to  the  procefi  and  the  effect  of  the  Englitfe 
outlawry. 
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tlons,  merely  to  get  the  better  of  the  principle  of  the  ancient  com- 
mon law,  which  denied  perfonal  execution  at  the  inftance  of  one 
fubjedl  againft  another,  for  a  debt  merely  civil.  Judge  Blackftonc 
apologifes  for  them  by  faying,  *  That  they  are  beneficial  to  all  par- 

•  lies  readily  acquiefced   in,   being   illuftrations  of  that  maxim  of 

*  law,  that  in  f^ lone  juris  confijlata  equitas^  Thus,  during  the  de- 
pendence of  a  civil  debt  la  England,  the  defendant  nuift  cither  be 

aftually  a  prifoner,  or  a  prifoncr  out  upon  bail.  If  he  never  ooadc 
appearance  of  any  kind,  he  is* rendered  an  outlaw,  by  the  procefs 
formerly  dcfcribed,  and  his  effeds  forfeited  to  the  King. 

The  compulfitors  hitherto  mentioned,   are  all   intended   to  bring 
the  defender  into  Court,  in  order  that  the  fuit  may  be  proceeded  ia 
and  determined,  and  to  enfure  obedience  to  the  decree  there  given. 
We  are  now  to  take  notice  of  the  execution,  which  iflucs  upon  the 
decree  when  given  in  order  to  enforce  obedience.     By  the  old 
maxim  of  the  common  law,  no  other  execution  could  go  out  after 
the  decree  had  been  awarded,  than  had  formerly  iflued  to  enforce 
the  appearance  of  the  debtor  in  the  procefs  itfelf.     At  that  period, 
lands  were  not  open  to  attachment  for  debt,  and  the  debtor's  perfbn 
was  fafe  by  the  law ;  nothing,  therefore,  remained  to  be  taken  in  exe- 
cution but  the  moveables  J  fo  that,  if  thefe  were  infufficient,the  credi* 
tor  had  no  benefit  by  gaining  his  plea.     When  damages,  however, 
were  given  for  crimes  or  injuries,  thefe  were  confidered  as  a  punifli* 
ment  which  it  behoved  the  debtor  to  fuffer.     And  fo  when  debtors 
came  by  the  fidion  of  the  law  to  be  charged  with  a  pretended  in- 
jury or  breach  of  the  peace,  in  the  cafe  of  aflions  for  debt,  or  in  the 
cafes  where  perfonal  execution  was  awarded  by  particular  ftatutes* 
then  execution  was  iflfued  by  attachment  of  the  perfon,    as  well  as 
the  property  of  the  debtor,  againft  whom  a  judgment  of  Court  had 
been  given.     Sir  William  B'ackftone  informs  us:  *  That  the  firft  of 
*  thefe  fpecies  of  executions  is  by  writ  of  capias  ad fatisfaciendum  ; 

*  which 

♦  Vol.  ill.  p.  283. 
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•  which  diftinguiflics  it  from  the  former  capias  ad  refponJendum^ 
^  which  lies  to  compel  an  appearance  at  the  beginning  of  a  fuitr 

•  And,  properly  fpeaking,  this  cannot  be  fued  out  againft  any,  but 

•  fuch  as  were  liable  to  be  taken  upon  the  former  capias.  The  in- 
^  tent  of  it  is,  to  imprifon  the  body  of  the  debtor,  till  fati&fadion  be 

•  made  for  the  debt,  cofts,  and  damages*.*     The  writ  of  capias  ad 
fatisfaciendumy  is  an  execution  of  the  higheft  nature,  in  as  much  as 

it  deprives  a  man  of  his  liberty,  tiH  he  makes  the  fatisfadlion  award- 
ed ;  and,  therefore,  when  a  man  ib  once  taken,  in  execution  upon 
ihia  writ,  no  other  procefs  can  be  fued  out  againft  his  lands  or 
goods. 

Such  is  the  hiftory  of  execution  againft  the  perfons  of  debtors  in* 
England.  Our  ancient  law  agrees  with  it  almoft  in  every  particu- 
lar ;  to  be  (atisfied  of  this,  no  more  is  neceflary  than  to  read  the 
firft  chapter  of  our  ancient  book,  termed  ^oniam  attachiamenta^  or 
the  Baron's  law^.  This  chapter  refpeds  the  procefs  itfelf,  and  the 
writs  neceflary  to  force  the  appearance  upon  the  part  of  the  de- 
fender. The  attachment  upon  the  goods  and  gear  there  mentioned, 
anfwers  to  the  Englifh  difiringasj  which  was  competent  in  pleas  of 
debt,  convention,  or  moveable  goods.  Arreftment,  we  find,  could 
not  be  made  upon  the  body  of  a  man,  but  in  pleas  of  tranfgreflion 
or  crimes.  This  laft  writ  then,  is  the  fame  as  the  Englifh  capias  ad 
refpondendum.     *  Attachment   (fays  Skene)  in  his  notes  upon  tlie 

•  Latin  copy,  is  a  Gallic  word  for  a  kind  of  perfonal  citation,  for 
^  attacker  is  to  bind,  to  tie  ;.  and^  therefore,  attachment  is  a  tie  by 

•  which  we  are  cited  to  juftice  ;  obliged,  or  as  it  were  bound  to  ap- 

•  pear  in  judgment. — Wrong  h  diW  \u]\iry  \  an  unlaw  means  fome* 
^  thing  without  or  againft  the  law  ;    thefe  are  purfued  by  Jicker 

•  burgb^  i.  e.  by  fecure  pledges  or  cautioners.*  With  regard  to  the 
execution,  our  old  law  is  equally  confonant  to  that  of  England  f* 

In. 

^  BUckftoue,  VoL  iii*  p.  414.- 

f;  Vide  Quoniain  Attachiamenta,  chap..vu; 
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In  thefe  laws,  we  find  no  trace  of  the  fidions  which  were  after- 
wards devifed  in  England,  to  deceive  the  common  law ;  by  ftretch- 
ing  the  execution  competent  only  in  real  injuries,  or  criminal  mat- 
ters, to  cafes  of  civil  debt.  On  the  contrary,  from  the  39.  cap. 
of  the  Quon,  Attach,  we  learn.  That  a  freeman  fhould  not  be  im- 
prifoned  upon  a  complaint  of  another^  *  fwa  that  he  find  fufficient 

*  pledges  to  anfvvcr  as  law  will  to  the  party  complaining  upon  him, 

*  excepting  in  the  crimes  therein  mentioned,  in  which   bail  cannot 

*  be  received.*  By  the  laws  too  of  Robert,  William,  and  Alexander, 
we  find  a  fpecificalion  of  public  crimes,  for  which  the  perfons  guilty 
were  fubjeft  to  incarceration  ;  but  none  of  them  refpeds  civil  debts, 
excepting  one  of  Robert  I.  which  will  afterwards  be  noticed. 

It  is  here  neceflary  to  (lop,  and  to  introduce  to  your  acquaintance 
another  jurifdidion,  from  which  an  execution  arofe  againft  the  per- 
fons of  debtors,  more  univerfal,  and  more  fevere  than  any  thing  yet 
mentioned.  In  a  former  treatife,  we  had  occafion  to  take  fome  no- 
tice of  it,  but  it  will  now  be  neceflary  to  be  more  particular ;  be- 
caufe,  without  a  more  fpecial  information  than  has  hitherto  beea 
given,  it  is  impoflible  to  underftand  our  own  ads  of  Parliament  ;  or 
to  conneG  the  hiftory  of  perfonal  execution  with  the  letters  of 
horning  and  other  writs,  which  continue  in  daily  pradice.  The 
jurifdidtion  we  mean  is  that  of  the  Ecclefiaftics,  which  is  foiuided 
upon  the  words  of  our  Saviour :   *  If  your  brother  has  offended 

*  you,  reprove  him  by  himfelf ;  if  he  will  not  hear  you,  call  two 

*  or  three  witnefles ;  if  he  will   not  hear  them,   complain  to  the 

*  church  ;  and  if  he  will  not  hear  the  church,  let  him  be  asa  finner 

*  and  as  a  heathen.'  The  Apoftles  difcharged  Chriftians  to  carry 
their  differences  before  the  Magiftrates  of  the  Gentiles;  and  ordered 
them  to  chufe  arbitrators  among  themfelves.  Chriftian  Emperors 
extended  this  power,  and  the  church  herfelf  was  peculiarly  attentive 
to  lofe  none  of  the,  privileges  beftowed  upon  her.  In  procefs  of 
lime,  the  clergy  withdrew  their  own  members  entirely  from  the 
power  of  the  civil  t)oui  is ;  and  under  mukiplied  pretences,  they  for- 

/  med 
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med  to  themfelves  an  exclufive  jurifdifbion  over  the  greateft  part  of 
the  national  bufinefs  in  Europe.  As  the  notaries  who  formed  the 
writs  of  private  parties  were  all  clergymen,  one  of  the  moft  fucceff- 
ful  devices  fallen  upon,  was,  to  inferi  in  private  contrads  and  obliga- 
tions, a  folemn  oath,  binding  the  performance.  This  oath  became 
a  fixed  claufe  of  ftyle,  and  carried  every  queftion  refpedting  the  per- 
formance to  the  ecclcfiaftical  courts.  If  the  perfon  who  had  bound 
himfelfs  and  made  the  oath  to  performance,  failed  in  doing  fo,  the 
other  party  immediately  made  hi^s  complaint  to  the  bifliop,  and  their 
officials,  who  iflued  confecutive  orders  againft  them  to  the  number 
of  three,  requiring  them  fpecifically  to  perform  their  obligations ; 
whether  fuch  performance  confided  vaJaSia  praeftanda^  or  in  pay- 
m«:nt  of  liquid  debts.  If  after  all  the  party  refufed  or  delayed,  the 
ecclefiaftics,  without  confidering  the  circumftances  of  the  caie,  iffued 
out  ch6  terrible  fentence  of  excommunication  ;  excluding  the  un- 
happy debtor  from  the  facraments  of  the  church, — cutting  him  off 
from  ChriiUan  fociety,^-difcharging  every  body  from  felling  him 
thf*  necdlaries  of  life,  or  from  holding  intercourfe  with  him  of  any 
kind.  The  churchmen  had  not  the  power  of  inflidling  bodily  pu- 
niihment  upon  the  difobedient,  but  they  reached  that  end  in  the 
moft  fffe£tual  manner,  by  forcing  the  fecular  judges  to  exert  the 
civil  power  againft  the  perfons  excommunicated,  until  they  procu*- 
red  abfolution  from  the  eccledaftical  fentence.  The  frequency  of 
ihefe  fentences,  in  courfe  of  time,  diminiflied  that  refped  due  to 
oaths,  and  to  excommunication  itfelf.  Various  methods  were  put 
in  pradice  to  uphold  their  efficacy.  In  order  to  this,  the  canonifts 
invented  a  claufe,  once  celebrated  all  over  Europe,  and  now  funk  in 
oblivion  ;  it  was  termed  the  claufe  de  nifu  The  purpofe  was,  that 
in  place  of  delaying  the  excommunication  until  an  adual  breach  of 
faith  took  place,  it  was  confented  to  by  the  contrad  ;  and  fulminat- 
ed  immediately  after  executing  the  deeds  againft  fuch  of  the  parties, 
as  might  thereafter  happen  to  fail  in  performance.  The  biihop  de- 
clared that  he  did  *  jx  nunc^  prout  ex  tunc^  et  ex  tunc  prout  ex  nunc^ 
Vol.  It  I  i  ,  •  now 
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*  •  • 

^  now  as  then,  and  then  as  now,  {Publicly  excommunicate  and  ana* 
'  •  thcmatife  the  parly  who  fhould  fail  in  good  feith  and  perform- 

•  ance  to  each  other.*     The  claufe  de  nifi  came  to  be  inferted  in  . 
deeds  as  common  ftyle,  and  the  terms  of  it  were,  ^  obligamus  nos 

•  fub  poenis  camerae  apoftolicae  et  per  obligationem  de  ntfi! 

We  have  faid  that  the  ecclefiiftical  jurifdidion  eftablifhed  itfelf  in 
France,  in  England,  and  in  Scotland.    During  the  Anglo*Saxon  go- 
vernment,  as  formerly  mentioned,   the  bifliop  and  the  Oieriff  a£led 
jointly,   and  aided  one  another;   but  upon  the  Norman  Conqueft, 
William   feparated   the   two   courts,   and  afligned  them  refpeftive 
jurifdidions.     From  that  time  the  ecclefiaftics   bent  theh*  whole 
power,   influence,   and   attention,  to  draw  to  themfelves  the  civil   _ 
bufinefs  of  the  nation.     The  great  engine  made  ufe  of  for  this  pur- 
pofe,   was  a  method  which  they  termed  the  proroguing  of  their 
jurifdidion  by  making  parties  to  fuits  confent  to  accept  of  their  de- 
termination.    From  being  arbiters  in  particular  cafes,  their  notaries 
inferted  claufes  of  confent  in  all  private  deeds  which  they  were  cal- 
led upon  10  make  out ;  fo  that  in  Scotland  and  in  France,  they  may 
be  faid,  at  a  certain  period,  to  have  made  their  point  good.     The 
Englifh  oppofed  them  with  more  fpirit. than  any  other  people.     It 
does  not  appear,  that  in  England,  the  bifiiops  were  ever  allowed  to 
ilTue  writs  by  their  own  authority,  for  imprifoning  the  perfcns  of 
thofe  who  lay  'jnder  excommunication  ;  they  were  obliged  to  re- 
quire the  aid  of  the  civil  power  to  fupport  their  ftntences.    Though 
the  ecclefiaftical  jurifdidion  has  been  long  confined  to  what  they 
term  its  proper  bounds  ;  yet  ftill,  the  fentence  of  excommunication 
may  be  inflided  upon  various  occafions ;  and  ftill  a  man  may  be 
imprifoned  in  England,  for  difobedience  of  the  order  of  the  church 
The  church  of  England  receded   to  a  lefs  diftance  from  that  c 
Rome  than   any  other  of  the  reformed  religion.     To  usVho  g 
quit  of  its  fetters  altogether,  it  muft  appear  to  be  paffing  ftran? 
that  a  people  fo  enamoured  of  political  liberty  (hould  fufier  a  po^ 
of  this  kind  to  fubfift  in  thefc  times  ;  and  that  Sir  William  Bb 

{ 


Perfonal  Diligtnce.  2$l 

ftone  ihould  call  the  interpofition  of  the  civil  power ;  ^  the  kindly 

*  lending  a  fupporting  hand  to  a  tottering  authority/  This  can 
only  be  accounted  for,  by  the  gentle  ufe,  which  it  feems,  is  made  of 
this  formidable  power  by  the  Englifli  clergy,  by  the  natural  effe<5 
of  long  eftablilhed  cuftom.  We  would  term  the  hand  that  en* 
forced  the  excommunications  of  our  ecclefiaflic  courts,  officious  and 
tyrannical ;  and  we  would  perhaps  confider  it  to  be  the  mod  dan* 
gerous  encroachment  upon  the  liberties  of  this  part  of  the  United 
Kingdom.  This  liberty,  unknown  to  the  fouth  part  of  the  ifland, 
we  owe  to  the  famou^  fl^tute  loth  Anne  cap.  6.  §  lo.  which  ena^s, 

*  That  no  civil  forfeiture  pr  difabiiity  (hall  be  incurred  by  reafon  of 
*'  any  excommU'Uication  or  prpfecution,  in  order  to  excommunica- 

*  tipn  by  the  church  judicatures  in  Scotland  ;  and  all  civil  magi« 

*  Urates,  are  prohibited  to  compel  any  perfons  to  appear  when  fum- 

*  moned.;  or  to  give  obedience  to  fuch  fentence  when  pronounced/ 
Thus  fell  tp  the,  ground  the  ecclefiafti.cal  power  of  the  Church  ot 
Scotland  over  the  perfons  of  the  fubje£t. 

After  the  hiftory  of  clerical  imprifonment  in  England,  it  wull  be 
proper  tp  attend  to  the  progrefs  it  once  made  in  our  own  country* 
Amqngft  the  laws  of  Fordun,  Bpethius,  and  other  writers  of  the 
Scot's  Ghronicles,  we  find  the  following,  and  a  number  of  fimi« 
lar  inftitutions,  which  according  to  them,  are  of  the  higheft 
antiquity.  —  *    Item^    That    all    bifhops    of    this   realm    fall    have 

*  powar  to   decide ,  before   them,    all   adions   pertaining   lo   faith 

*  of  body,  with  povvar  to  caufe:the  pepell  keep  their  faith,  pi  omit- 

*  tit  to  their  neighbours,  and  to  punifh  them  for  violation  thereof.' 
We  have,  however,  more  pofitive  authority  for  our  diredion  in 
this  matter;  by  chap.  6.  of  the  ftatutes  of  Robert  111.  it  was  ordain- 
ed, *  That  all  jufticiars,  flieriffs,  and  others,  the  King's   minifters, 

*  fall  aw^it  upon,    4nd  anlwer  to  all  letters  of  caption  to  be  dire^ 

*  to  them,  be  all  bifhops  and  their  officials;  and  fall  caufe  mak  law- 

*  fd  execution  of  the   famin,   confjrm  to  the  old  form,  notwith- 

*  (landing  any  appellations  oi  reifons  alledged  or  preponeJ   to  the 

1  i  2  *  contrane/ 


25^  Perfonal  Diligence. 

•  contrarie  *.'    From  this,  it  appears,  that  in  the  days  of  Robert  III. 
letters  of  caption  for  imprifoning  the  perfon  of  the  fubjedi,  were 
directly  granted  by  the  bilhops  and  their  officials  themfelves  ;  and 
that  the  civil  judges  a£ted  under  them  as  minifterial  officers.     Thefe 
letters  are  here  faid  to  be  *  conform  to  the  anldform  ;   fo  that  this 
branch  of  the  ecclefiaftical  jurifdidlion  muft  have  been  eftablifhed  at 
a  period  too  remote  to  be  afcertained  by  any  hiftory  or  record  we 
are  now  poflefled  of.     At  the  period  when  this  ftatute  was  enaded^ 
excommunication  in  the  other  countries  of  Europe  had  been  at- 
tended to  perfonal  debts,  and  to  the  purpofe  of  enforcing  all  man- 
ner of  private  contrads  ;  fo  that  we  cannot  entertain  a  doubt,  that 
the  caption  here  mentioned  proceeded  for  perfonal  debts,  the  pay- 
ment whereof  was  enjoined  by  ecclefiaftical  c^nfures.     By  another 
article  of  the  fame  ftatute,  fuch  as  eonfidered  themfelves  wronged  in 
the  matter  of  excommunication,  are  allowed  an  appeal  to  the  con- 
fervator  of  the  clergy  at  any  time  within  forty  days.     This  waa  an 
officer  eleded  within  the  kingdom,  for  determining  all  clerical  di& 
putes,  upon  account  of  the  great  fchifm  which  at  that  time  fubfift- 
ed  in  the  church,  in  confequence  of  the  contefted  eledion  of  the 
two  Popes,  Urban  and  Qement.     At  this  time,  people  apprehended 
for  lefler  crimes,  and  for  contumacy  in  civil  adions,  were  liberated 
upon  finding  pledges  and  caution,  as  they  continue  to  be  at  this  mo- 
ment.    The  14th  ftatute  of  Robert  III.  points  out  thofe  high  crimi- 
nals for  whom  no  caution  could  be  received  ;  fuch  as  murderers,  no- 
torious thieves,  wilful  fire  raifers,  and  amongft  thefe  we  find  perfons 
excommunicated,  taken  by  the  command  of  the  bifhop.    No  further 
light  is  thrown  upon  this  matter  by  our  more  ancient  written  laws  ; 
but  the  fubje^t  is  immediately  taken  up  by  our  Statute  Book,  which 
begins  with  James  L 

Lord  Kaimes  favoured  the  public  with  a  very  ingenious  tTz€t 
upon  perfonal  execution  for  payment  of  debt,  to  which  the  prefent 

fubjea 

*  Balfour,  p.  682. 
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fubjeil:  will  oblige  us  frequently  to  refer.   *  The  firft  ftatutc  (fays  thi« 

*  rcfpciflable  author)  in  this  ifland,  introducing  perfonal  execution,  is 

*  the  nth  of  Edward  I.  which,  as  appears  from  the  preamble,  waa 

*  to  fecurc  merchants  and  encourage  trade*.'  His  Lordfliip  haa 
here  been  led  into  a  miftake,  the  firft  ftatute  that  introduced  per- 
fonal execution,  is  that  of  Marlcbridge,  in  the  5 2d  year  of  Henry  llf. 
the  father  of  Edward  I.     The  adl  provides,  *  That  if  bailiffs,  wha 

*  ought  to  make  account  to  their  Lords,  do  withdraw  themfelves, 

*  and  have  no  lands  or  tenements,  whereby  they  may  be  diftrained, 

*  then  they  fhall  be  attached  by  their  bodies  ;  fo  that  the  fheriff,  iti 
^  whofe  bailywick  they  may  be  found,  fhall  make  them  to  come  ta 

*  make  their  account.'  This  aft  was  afterwards  almoft  literally  a- 
dopted  in  Scotland,  This  appears  by  the  ad  of  Robert  HI.  chap. 
14.  already  mentioned;  for  among  thofe  prifoners  who  could  not  be 
admitted  to  bail,  particular  mention  is  made  of  baillies,  ^  wha 
^  maks  not  juft  count  to  their  mafters,  but  at  foot  of  the  account 

*  refls  owing  to  them  arrearages  or  certain  fums.'  Edward  L  was 
the  next  Prince  who  introduced  perfonal  execution  by  exprefs  fta- 
tute. The  great  body  of  the  people,  neglected  and  opprefted:,  came 
at  that  time,  from  certain  political  caufes,  to  be  held  in  more  efti* 
mation.  The  advantages  of  commerce  began  to  be  felt,  and  the 
good  policy  of  Edward  gave  it  every  encouragement.  Without  ai> 
alteration  of  the  law,  the  progrefs  of  mercantile  people  muft  have 
ftopt,  becaufe  it  afforded  them  no  method  fufficiently  effedual  for 
the  recovery  of  their  debts.  Edward,  therefore,  in  the  i  ich  year  of 
his  reign,  obtained  the  famous  a  A,  called  Statute  Merchant,  h 
narrates  that  many  merchants  had  fallen  into  poverty,  for  want  of  a 
fpcedy  remedy  for  recovering  their  debts ;  and,  therefore,  after  fub- 
jeding  the  moveaUe  goods  for  payment,  it  provides,  *  That  failing 
^  goods,  the  body  of  the  debtor  is  to  be  taken  and  kept  in  prifon  till 

*  he  agrees  with  bis  creditor.'    This  ad  was  extended^  and  in  many 

refpeds 

•  Law  TraAs,  jf.  345* 
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rcfpeds  Improved,  by  another  ftatute  pafTed  ia  the  13th  year  of  the 
fame  Prince,  Whatever  enmity  fubfifted  at  this  period,  between  the 
nations  of  England  and  Scotland^  fuch  was  the  fimilarity  of  their 
laws  and  ufages*  that  Robert  Bruce,  fuperior  to  national  prejudices, 
did  not  hefitate  to  borrow  good  laws  from  Edward,  the  determined 
enemy  of  his  family.  By  him  the  Statute  Merchant  was  tranfplant- 
cd,  almoft  verbatim,  into  Scotland*.  • 

The  ftatute  of  Edward  eftabliQies  a  record  of  recognifancet  1.  e.  it 
fuppofes,  that  the  debtor  acknowledges  the  debt,   which  therefore 
renders  the  common  trial  by  jury  quite  unneceflary.     The  recog- 
nifance  is  held  as  a  judgment ;  and  the  imprifonment  was  a  diredt 
execution  of  that  judgment.     The  Scottifh  a£t  does  not  appoint  a 
recognifance,   it  fuppoles,   that  the  debt  is  owing  by  judgment  of 
afliizei  or  by  any  other  manner^  fo  thai  the  imprifonment  awarded  is 
alfo  an  execution  of  the  decree.     This  is  the  firft  Ratute  which  ia 
this  kingdom  introduced  the  dired  imprifonment  of  the  perfon  of 
the  debtor  for  a  civil  debt  j  but  the  eflfedl  of  it  with  us,  was,  as  in 
England,  limited  to  debts  due  to  merchants.     In  all  other  cafes,  the 
ancient  law  of  the  realm  fubfifted.     Lord  Kaimes  fuppofes,  that  the 
ftatute  of  Robert  I.  is  the  real  foundation  of  the  a£l  of  ^warding  pe- 
culiar to  our  royal  boroughs.     This  conjedlure  of  his  Lordfliip,  ig 
equally  ingenious,  as  it  is  in  the  higheft  degree  probable.  ^From   a 
variety  of  laws  in  our  old  capitulary,  we  find  that  the  difficulty  of 
recovering  debts  from  ftrangers  and  country  people,  due  to  the  traf- 
ficking inhabitants  of  our  towns,  introduced  a  number  of  fhort  pro- 
cefles,  both  in  the  matter  of  poinding  and  moveables,   and  attach- 
ment of  land  within  borough.     The  ftatutes  of  Edward  arid  of  Ro- 
bert, are  both  direded  to  the   magiflrates  of  towns,   calculated  for 
fupporting  their  commerce,  and  expediting  their  payments.     It  is 
therefore,  moft  realbnable  to  fuppofe,  that  our  boroughs  gladly  ac- 
cepted the  benefit  of  this  law. 

Excepting 

•  Vide,  ad  Stat,  of  Robert  I.  cap.  19. 
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Exeepting  the  caption  iflued  by  the  ecclefiaftics  againft  perfons 
excommunicated,  the  a£t  of  warding  is  not  only  the  earlieft,  but  what 
is  ftill  more  worthy  of  obfervation,  it  continues  at  this  moment,  to  be  ^ 
the  only  diredl  and  reafonable  execution  for  payment  of  debt  in  this 
kingdom  ;  all  the  reft  are  indiredt,  or  properly  fpeaking,  fidions  of 
the  law.  The  common  execution  of  a  burgal  decree,  is  by  poinding 
and  imprifonment.  It  correfponds  to  the  ftatute  of  Robert  I.  with 
this  variation,  that  the  ftatute  appoints  the  body  of  the  debtor  firft 
to  be  feized,  and  then  his  goods  comprifed  and  delivered  for  pay- 
ment ;  whereas  the  pradtice  in  the  afit  of  warding,  agreed  with  the 
original  law  of  the  ifland,  which  directs  the  moveable  goods  of  the 
party  to  be  applied  to  payment  of  the'debt,  before  the  pe.rfon  could 
be  touched.  According  to  the  prefent  pradice,  the  town-officers  in 
Edinburgh,  at  leaft,  never  give  themfelves  the  trouble  of  fearching 
for  moveables ;  but  they  fcrnple  not  to  certify  with  great  folemnity, 
that  they  have  done  fo.  The  ad  of  warding,  therefore,  is  a  dired 
execution  againft  perfons  within  borough,  fimple  in  its  principles, 
and  prompt  in  execution.  It  is  to  be  remembered,  however,  that 
by  thefe  principles,  and  by  the  form  of  the  warrant,  it  can,  or  at 
leaft,  ought  to  be  iflued  only  for  Kquid  debts  j  and  not  ad  faSia 
praefianda. ;  becaufe  no  poinding  or  apprifement  of  moveables  can 
proceed,  but  upon  a  clear  and  fpecial  debt,  as  merchants,  debts  for 
the  recovery  of  which  the  execution  was  originally  rntended. 
Warrants  of  this  kind  can  only  be  iflued  againft  inhabitants  of 
boroughs  fubjeft  to  the  jurifdidion  of  the  magiftrates,  which  all 
perfons  are,  who  have  refided  forty  days  within  the  royalty. 

The  ad  of  warding  iflues  upon  all  writs  regiftered  rn  the  hooka 
of  Royal  boroughs,  becaufe  thefe  regiftrations  are  decrees  of  their 
magiftrates.  It  is  here  neceflary  to  mention,  that  the  advantage 
and  convenience  of  this  mode  of  execution,  brought  on  a  very  great 
abufe  in  the  matter  of  regiftraiion  within  borough ;  bonds,  bills, 
and  other  writings,  were  regiftered  without  the  leaft  regard,  either 
to  the  relidence  of  the  parties,,  or  even  to  any  confent  in  the  claufes 

of 
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of  regiftration.  This  bad  pradicc  was  corre^ed  by  an  afit  of  fedc- 
dcrunt  loth  December  17 13.  *  The  Lords  of  Council  and  Seflion, 
^  prohibit  and  difcharge  all  execution  by  charge,  poinding,  or  ar- 

*  reftment,  to  pafs  upon  writs  regiftered  in  the  town  court  books  of 

*  Edinburgh,  or  in  any  other  town  court  books  within   Scotland, 

*  from  the  firft  day  of  January  next  in  all  time  thereafter ;  unlefs 
^  fuch  extrad:  or  writ  bear  a  fpecial  warrant  for  that  effect ;  and  or- 

*  dain  thefe  prefents  to  be  printed  and  publiflied,  and  a  copy  there- 
'  of  to  be  given  to  the  magiftratcs  of  the  good  town  of  Ldinburgh^ 
'  that  they,  and  all  others  concerned,  may  obferve  the  fame,  as  they 
^  (hall  be  anfwerable/  In  all  writs^  therefore*  which  are  to  be  re- 
giftered in  the  books  of  royal  boroughs,  the  claufe  of  regiftratioQ 
ought  to  bear  a  fpecial  coafent  for  the  purpofe, 

Wc  now  return  to  the  ftatute  of  Robert  L  from  which  this 
branch  of  our  perfonal  execution  originated.  Lord  Kaimes  fpcakiog 
of  the  ftatute  merchant  of  Edward  111.  proceeds  in  the  following 
words  :  *  As  this  was  found  a  fuccefsful  expedient  for  obtaining 
'  payment  of  debt,  it  was  afterwards  extended  to  all  creditors,  by 
^  the  25th  Edward  III.  cap.  17.  And  thus  in  England,  the  creditor 
^  may  begin  with  attaching  the  perfon  of  his  debtor,  by  a  writ 
'  named  capias  ad fatisfaciendum ;  the  fame  with  an  ad  of  warding 

*  in  Scotland,  againft  inhabitants  of  royal  boroughs.    But  as  this  adk 

*  of  Edward  III.  was  not  adopted  by  our  Legiflature,  there  is  to 
^  this  day  with  us  no  authority  for  a  capias  ad  Jatisfaciendum^  ex«» 

*  cept  in  the  fingle  cafe  of  an  ail  of  warding*.' 

The  vivacity  of  his  Lordihip's  genius,  in  reafoning  too  quickly 
from  flight  analogies,  has  led  him  into  a  miftake.  The  ad  23 tb  of 
Edward  III.  did  not  extend  the  arreftment  of  the  perfon  to  all  ere* 
ditors.  This  did  not  happen  till  the  19th  of  Henry  VII,  cap.  9^. 
In  England,  the  creditor  at  no  period  could,  nor  can  now,  begio^ 
by  attaching  the  perfon  of  the  debtor,  by  a  capias  ad  fatisfaciendum. 

Ic 

*  Trafls^  p.  346.  t  S^  Blackftone's  Commentaries,  vol.  iii.  p.  28i» 
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It  18  the  capias  ad  refpondenJum^  with  which  all  fuits  begin  ;  and  no 
ad  of  Pariiament  of  this  ifland,  nor  no  ufage  ever  allowed  any 
aflion  to  be  begun  by  a  capias  ad fatisfaciendum.  This  laft  writ  has 
no  doubt  the  fame  effeft  with  an  a£k  of  warding  in  Scotland }  but  an 
aft  of  warding  is  not  the  beginning  of  the  adtion,  it  is  a  writ  for 
executing  a  fcntence  already  given  by  the  magiftrates  of  a  borough, 
juft  as  an  ordinary  caption  proceeds  on  a  decree  of  the  Court  of 
Seflion  ;  for  no  adt  of  warding  is  ever  iflu^d,  without  a  previous 
diarge  upon  fifteen  day« ;  or  fuch  a  number  of  days  as  are  men- 
tiooed  in  the  claufe  of  regiftration. 

Having  thus  developed  the  more  remote  manners,  and  pofitive 
laws  of  both  jparts  of  the  tfiand,  in  the  matter  of  perfonal  execu- 
tion, from  the  earlieft  periods,  down  to  the  commencement  of  our 
own  regular  Parliaments  j^  we  are  prepared  for  the  remainder  of  our 
journey,  through  the  reigns  of  the  five  Jatn,e(es ;  and  for  difioveiing 
the  fundamental  principles  of  the  real  progrefs  of  our  perfonal  ex- 
:ecution,  and  the  writ«  authorfing  it,  prefently  in  pra£i;ice. 

The  weak  irregular  government  of  the  Duke  of  Albany,  and  the 
factions  of  the  Nobles,  during  the  long  abfence  of  James  I.  had 
iilled  the  country  with  enormities,  and  heightened  the  barbarity  of 
the  inhabitants  to  a  degree  altogether  incompatible  with  any  idea  of 
civil  government.  The  power  of  the  law  was  very  little  felt  even 
in  the  centre  of  the  kingdom  ;  but  the  Highlanders  and  Borderers 
were  in  a  ftate  of  abfolute  ferocity,  divided  among  themfelves,  and 
fubfifting  entirely  upon  depredations  on  the  middle  counties.  Upon 
the  return  of  James,  who  by  long  refidence  at  the  Court  of  Eng- 
land, had  been  the  fpedator  oi  (comparatively  fpcaking)  a  regular 
and  advanced  government ;  he  bent  his  wholt  power  and  attention 
to  corred  the  barbarous  manners  of  his  people,  and  to  reduce  them 
under  law  and  order.  For  this  purpofe,  he  was  obliged,  contrary  to 
his  nature,  to  make  large  facrifices  to  juftice ;  and  we  find  the 
greateft  part  of  the  flatutes  of  that  reign  made  and  diredled  to  that 
great  end*     The  86th  chap,  of  his  6th  Parliament,  determines  the 

Vol.  I.  .  K  k  form 
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form  of  procefs  in  the  Spiritual  Court.  It  is  extremely  curious,  and 
throws  light  upon  our  fubjeA.  This  is  one  of  the  few  a&s  of  our 
Statute  Book,  which  were  drawn  up  in  Latin ;  and  is  a  certain  mark, 
that  the  churchmen  predominated  in  the  Parliament,  framed  the 
laws  and  exprcffed  them  in  their  own  manners.  It  is  a  (latute  of 
the  utmoft  importance  in  the  hiftory  of  our  law.  It  affords  us  per^ 
fed  evidence,  that  in  the  reign  of  James  I.  the  fentencea  of  the 
church  courts  both  in  civil  and  profane  caufes,  were  enforced  by 
excommunication  ;  nay,  we  learn,  that  the  defenders  were  oblig- 
ed to  anfwer  under  the  fame  pain,  and  to  pay  the  moocy 
decreed  within  fifteen  days  after  the  date  of  the  decree, ,  or 
fubmit  to  be  excommunicated.  We  have  already  feen,  that  in  con* 
fcquence  of  each  of  thefe  fentences,  a  writ  of  caption  went  out 
againft  the  debtor,  which  the  flieriff  of^  the  county  was  obliged 
to  execute.  From  the  fame  adl  we  have  undeniable  evidence  of 
another  very  curious  circumftance,  viz.  that  the  procedure  in  the 
courts  of  common  law,  and  in  the  church  courts^  were  precifely  the 
fame.  The  excommunication  for  non-appearance^  anfwers  to^the 
eapias  ad  refpondendum ;  and  the  excommunication  for  non-payment, 
to  the  capias  adfatisfaciendum.  There  cannot  remain  a  doubt  then, 
that  the  forms  of  the  common  law  have  been  originally  copied  from 
thofe  of  the  church  courts.  Several  other  afis  of  James  I.  are  em- 
ployed in  direding  the  method  of  purfuing  murderers,  felons,  and 
other  crirpinals.  The  adl  89th  of  the  fame  Parliament,  direds  the 
flieriff  to  ufe  the  Kings  hern  on  the  .flayers;  and  to  raife  the 
country  in  his  fupport ;  and  fo  to  take  them  or  fugitate  them  forth 
of  the  realm.  The  99th  adl  of  the  fame  Parliament  orders  the 
King*s  officers  to  be  diftinguiflied  by  particular  marks,  which  are  re- 
tained to  this  day  :  Mt  is  ordained  that  ilk  officiar  of  the  Kingis^ 

*  as  Mair  or  K'xngxs /crje and ^  and  Baronne  ferjeand,  fall  not  pafs  in 

*  the  countrie,  nor  Baronne  ferjeand  in  the  baronnie,  but  ane  home 

*  and  his  ivand'    At  this  period,  the  kingdom  was  divided  into  three 
civil  jurifdidlions.     The  fheriffdoms  under  the  King,   the  regalities 

under 
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under  the  feveral  lords  thereof,  and  the  boroughs  under  their  magif- 
trates.  Mair  is  a  title  of  high  antiquity. — In  France,  it  was  an 
office  of  importance,  and  always  meant  a  judge.  The  Mair  du  Palais 
was  the  firft  officer  of  ftate  ;  and  the  Mair  dc  la  Villc  or  Prevot^ 
18  the  firft  magiftrate  of  a  city,  as  the  Lord  Mayor  ftill  is.  In  the 
capitulary  of  our  elder  Princes,  we  find  the  word  mair  or  manis^ 
was  an  officer  of  court,  who  executed  the  citationst  and  other  orders 
of  the  judge;  and  ic  is  probable,  that  he  had  a  command  over  the 
reft  of  the  officers*.  Our  macers  of  Seffion  and  Jufticiary,  are  the 
lineal  defcendants  of  thefe  officers.  The  officers  of  the  different 
jurifdidions,  are  by  this  ad  ordered  to  be  furniOied  with  ivands  of 
different  colours  to  diftinguifti  them.  Wands^  or  rods,  among  the 
northern  nations,  were  held  to  be  enfigns  of  authority ;  and  ia  the 
£ngli(h  ftatutes,  we  find  feveral  officers  appointed  co  attend  the 
King's  courts  with  painted  ftaves,  to  take  into  cuftody  fuch  as  were 
committed  by  the  court.  One  of  the  wardens  of  the  Fleet  prifon  is 
termed  bajian^  the  French  word  for  a  ftaff,  a  term  familiar  in  ano- 
ther part  of  our  forms.  The  bearing  of  painted  wands  by  the  mef- 
fengers,  ordered  by  this  ad,  is  evidently  one  of  the  cuftoms  which 
our  James  I.  borrowed  from  the  Englifh  courts,  where  he  had  been 
accuftomed  to  fee  them.  The  officers  are  alfo  to  be  provided  with 
horns  to  alarm  the  country  ;  and  to  proclaim  the  fugitives  from 
juftice  to  be  rebels  or  outlaws.  Though  the  trumpet  be  one  of  the 
moft  ancient  inftruments  of  martial  mufic»  it  was  only  an  improve* 
ment  upon  the  horn,  the  undoubted  original.  Among  the  Saxons 
and  the  Normans,  the  horn  was  an  implement  of  the  greareft  ufe  and 
confequence.  Ev^n  Caefar  takes  notice  that  the  Germans  adorned 
them,  and  ufed  them  in  their  feaftsf. 

K  k  2  We 

•  Vide  Skene  dc  Verb.  Sig. 

f  Among  the  Saxons,  the  gift,  and  fometimes  the  Tale  of  land?,  were  made  by  de- 
livery of  an  inftrument  in  that  fljape.  The  famous  horn  prcferved  in  the  Cathedral 
of  York,  is  made  of  ivory.  Ulphus  the  proprietor  filled  it  with  wine ;  and  kneeling 
before  the  altar,  «  Deo  et  Sanilo  Petro,  omnes  terras  ct  reditus  propinavit/ 
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We  now  proceed  to  the  hiftory  of  the  legal  diligences.  By  thcr 
loth  a£l  5th  Parliament  James  II.  the  flierifls  are  ordained,  to  arreft 
the  perfons  of  fpoilers,  and  charge  them  to  reftore  the  goods  taken 
away,  under  the  pain  of  *  blawing  them  to  the  King's  horn  as 
•  rebels.'  This  adl  regards  the  criminal  law.  Difobedience  in  this 
cafe  was  certainly  a  rebellion,  and  was  a  proper  objeft  for  outlawry. 
The  firft  ad  of  the  next  Parliament  is  of  a  different  nature, — it  is 
intended  to  fupport  the  ecclefiaftical  jurifdidlion  ;  and  in  general,  it 
may  be  obferved,  that  in  thefe  days,  our  Plarliaments  opened  with  a 
ftatute  rn  favours  of  the  powers  and  prrvileges  of  the  church*. 
The  oM  law  referred  to  in  this  ftatute,  refers  to  chap.  6th  of 
Robert  III.  already  mentioned  ;  and  the  only  difference  is»^ 
that  by  tbis  time,  in  imitation  of  the  Englifh,  the  direct  power 
of  ilFuiog  the  caption,  whicfi  in  RobertV  time  belonged  to  the 
biihop  or  his  official,  had  now  reverted  to  the  Crown.  The  fecond 
alteration  i8»  that  befides  the  dSigence  by  caption  againft  the  perfon, 
the  lands  and  goods  of  the  debtor  are  to  be  arretted  and  appriied  10 
the  party,  ItkiOiJor  other  debts ;  whkh  clearly  proves,  that  the  ex* 
communication  and  caption  amhorifed  by  this  ad,  were  meant  of 
debts  purely  civil r  which  could  be  latisfied  by  lands  and  goods.  But 
the  goods  are  only  to  be  attached,  in  cafe  the  debtor  fly  from  the 
caption,  fo  that  the  clerical,  as  well  as  the  civil  law,  dilicharged  the 
attachment  both  of  body  and  eftate  at  once  ;  if  the  one  was  taken^ 
it  behoved  the  other  to  be  free.  The  next  alteration  is  that,  befides 
being  excommunicated  by  the  church,  debtors  were,  in  the  cafe  of 
abflrading  their  perfons  and  leaving  no  property  behind  them,  to 
be  made  rebels  to  the  King,  by  being  proclaimed  otttlawa  or  put  to 
the  horn  f. 

This 

*  6th  Parliament  James  IT.  c.  12. 

f  The  form  of  the  caption  ifliied  by  the  King,  againft  perfons  exconvmunicatcd,  la 
confequence  of  the  aA  of  Parliament  above  mentioned^  was  difcoTered  annexed  to  an 

old 
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This  executive  writ  is  prccifely  in  the  ftyle  of  the  Englifh  writ  de 
eMCommuni^aio  capiendo ;  as  may  be  found  from  the  new  Natura 
Brevium^  and  proves,  that  oui"  ecclefiaftical  forms  over  all  Bri* 
tain,  carried  the  fame  titles,  and  were  attended  with  the  fame  ef- 
feds.  The  rebellion  declared  by  this  ad  might  have  been  avoided^ 
either  by  the  furrender  of  the  debtor's  perfon  or  moveable  eftate ; 
and,  therefore,  did  not  appear  to  be  rigorous  at  the  time. 

By  the  j^oth  ad  of  the  6th  Parliament  of  the  fame  Prince,  the 
method  of  forcing  defenders  to  appear  before  the  King  and  Council 
13  fet  down  ;  the  form  is  exadly  the  fame  with  the  £ngli(h  a&ion  at 
common  law,  already  defcribed ;  there  are  three  different  diets  of 
appearance,  and  three  different  fines  leviable  by  diftrefs  upon  the 
goods  o£  the  defendant,  precifely  in  terms-  of  the.  Englifh  writ  of, 
Dtftringas^  If  after  all  the  defender  continues  abfent,  then  the 
caufe  is  to  be  given  againft  him,,  and  his  lands  and  goods  feized  for 
the  payment ;  ^  and  gif  (continues  the  adt)  he  has  no  lands  nor 
*  goods,  then  fhall  he  be  outlawed,  and  put  to  the  King^s  boro.' 
Here  is  an. outlawry  provided  in  civil  cafes  by  flatute,  which  did  no  * 
more  than  confirm  the  common  law  }.it  might  alfo  be  avoided  by 
furrender  either  of  goods  or  perfon.  No  other  ad  upon  the  fubje^l 
occurs  in  the  reig;n  of^James  IL  who  died  in  the  1457>    From  thefe 

flattttes^  > 


old  manufcript  copy  of  tlfe  Regiam  Majeftateik  ^  Jdcobiii,  Sec.  Vicecomfti  ct  balivfe 
<  fois  de  Aberdeen,  nee  non  dile£lis  noftris  A.  B.  C.  ac  eomm  cnilibtt  oonjandim  et 
^  divtfim  vicecoinitibus  noftris  in  hac  parte  falutem.  Sigoificaiil  nebb  Reverendut  in 
Chrifto  Pater  W.  L.  Epifcopus  Aberdoncnfis  per-foai  fiteras  patentes  in  labfidhiai 
SanAae  Matrit  Ecclefiae,  nofirae  Regiae  Ma^eftatis,  brachhiv  invocaiido.  Quod  G.  F» 
el  R.  D.  &c.  (Here  the  debt  and  decreet  have  been  recited)  (^propter  di&ia  Rere^ 
rendus  Pater  fuam  proceflum  excommunicatlonis  et  aggraratioab  contra  eoMeoi  fiil* 
minavit  et  ipfos  tanquam  tales  publican  et  denuociari  fecit>  Q^ure  vobis-  precipimtls 
et  mandamus  qnatenos  diflos  R.  C.  D.  nbicunque  poterint  inveniri  per  captlonem  et 
incarcerationem  corporum  eonindem  ad  fatisfactendum  Deo  et  Saofiae  Matri£ccle- 
iiae,  ita  celeriter  compellatis  quod  pro  vefiro  defedu  amplius  inde  juftam  qqercmo* 
niam  non  audiamns.     Ad  quod  faciendum  vobis/  &c. 


^62  Tcrfonal  Diligence. 

ftatutes,  we  begin  to  fee  the  foundation  of  the  extraordinary  cir- 
cumftance,  which  afterwards  eftablifted  itfelf  in  the  law  of  Scot* 
land  ;  I  mean  that  of  making  rebellion  to  the  Prince  the  univerfal 
confequence  of  difobedience  of  his  commands  in  the  matter  of  civil 
debts  as  well  as  crimes.  A  more  unrcafonable  and  cruel  ufage  nerer 
took  place  in  the  jurifprudence  of  any  country.  This  barbarity  did 
not  fuddenly  contaminate  our  law,  but  crept  in  by  infenfible  degrees, 
grew  familiar,  and  kept  its  footing  even  to  our  own  times. 

No  other  a£t  appears,  relative  to  this  fubjedl,  during  the  reignt 
of  James  III.  and  James  IV.  excepting  that  the  procefs  of  out- 
lawry afid  horning  continued  to  be  awarded  by  fundry  ftatutes 
againft  criminals  of  various  denominations.  The  opinions  of  the 
reformers  began  to  fpread  in  the  reign  of  James  V.  the  clergy  ima* 
\  gined  that  rigorous  meafures  were  the  moft  proper  for  fupporting 

an  authority  which  began  to  (hake  to  the  center.  Thcfe  fentiments 
produced  the  Qih  aft  of  the  4th  Parliament  of  James  V.  It  fliews 
the  degree  of  paffion  and  terror,  which  the  clergy  of  the  old  church 
.allowed  themfelves  to  be  betrayed  into  by  the  times.  To  this  fta- 
tute,  however,  we  (hall  be  obliged  for  certain  information,  in  the 
hiftory  of  execution  of  all  kinds  for  debt,  and  particularly  in  our 
prefent  fubjed,  the  execution  againft  the  perfon.  Many  people, 
it  feems,  held  the  horrible  fentence  of  curfing  in  contempt,  {o 
much  fp,  that  even  the  caption  granted  by  the  old  law,  did  not 
force  them  into  obedience.  Thefe  captions  were  indifcriminately 
.granted,  both  for  payment  of  liquid  debts,  and  for  performance  of 
fads  and  deeds.  Before  this  jime,  the  execution  of  the  church  de- 
crees were  limited  to  the  imprifonment  of  the  body,  except  in  the  cafe! 

where  the  party  fted,  and  had  no  lands  and  goods  ;   in   which  cafe 

*  * 

alone,  by  the  aft  of  James  11.  he  could  bs  denounced  rebel ;  but  by 

this  ftaiute  of  his  fucccflbr  James  V.  letters  were  to  ifTue  for  poind- 
ing and  apprifing  their  goods,  moveable  and  immoveable  j  and  if 
the  debt  was  not  thereby  paid,  and  that  the  perfons  had  been  cuffed 
for  not  doing  or  fulfilling  of  any  aft  or  deed,  letters  were  to  be 

direfted 
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direded  ^  in  the  Gt^,  fecosdi  thirds  and  fourth  forms,  conform  to  the 
'  ordinary  letters  of  cUrdng.'  Befides  all  this,  if  the  creditor  chofe, 
he  might  have  the  old  letters  of  caption.  Formerly,  by  the  aft  of 
James  IL  if  a  man  had  property  in  moveables  and  land,  his  body 
could  not  be  imprifoned  by  the  caption  for  liquid  debts ;  and  though 
he  wilfully  abfented,  he  oould  not  be  put  to  the  horn ;  but  by  this  laft 
ftatute^  his  body  .might  at  once  have,  been  imprifoned,  and  his  pro- 
perty, moveable  and  immoveable,  feized  upon  at  the  fame  time.  If 
the  church  decree  pfdaioAd  him  to  do  or  perform  any  aft  oir  deed, 
letters  of  four  forme  were  10  iflue  againft  him,  not  in  the  com- 
mon ftyle,  but  in  JtCicms  of  th?  letters  of  curfing,  fo  thai  it  behoved 
him  either  to  obey  the  church  fentence  in  terminis^  or  be  denounced 
rebel  to  the  King^  aod  thereby  forfeit  his  whole  moveables  in  the 
firft  place,  and  his  land  in  the  next.  This  vengeful  ftatute  of  the. 
headftrong  churchmen  of  James  V.  was  the  firft  which  introduced 
in  Scotland  the  attachment  both  of  body  and  goods  for  liquid  debts 
at  the  fame. time,  and  denounced  rebellion  for  non- performance  of 
fafts  and  deeds^  without  any  inquiry  whether  the  di.fobedience  pro« 
ceeded  from  want  of  ability  or  want  of  will.  This  aft  is  alfo  the 
firft  of  our  ftatutes,  which  makes  mention  of  letters  of /ojir /arpis ; 
we  fhall  fpeak  to  the  ftyle  of  them,  *fter  carrying  down  our  ftatute 
law  upon  the  fubjeft>  the  length  of  the  Reformatipn* 

Theadminiftratipn  ip  the  minority  of  Mary,  .^ding. the  refojm- 
era.gcowijig  in  ftrength  aind  number,  applied  the  old  remedy  of  in- 
ereadng  ihs  penakies  of  the. church  cenfuies.  To  this  purpofe,  an 
aft  pafted  Uj^  ber  4th 'Parliament  c.  7.  anno  1541J  ordaining  that  all 
perfons  lyjuig  under  excommunication  for  a  year  and  a  day,  (hould 
forfeit  or  efcheat  their  whole  moveables  to  the  Queen,  to  be  dif- 
pofed  of  at  her  Grace's  plcafure,  after  payment  of  the  debt  con- 
tained ill  the  diligence.  By  this  fecond  oppreffive  ftatute^  we  find 
that  no  diftinftion  was  made  by  the  churchmen,  between  liquid 
debts,  or  performance  of  fads  and  deeds.  All  were  fubjefted  alike  to 
the  ,heavieft  cenfures  the  church  could  inflift  j  and  the  fame  confe- 
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qiiences  provided  to  follow  rebellion  to  the  church,  as  followed  re- 
bellion to  the  King,  without  any  outlawry^  denunciation,  or  other 
form,  than  the  excommunication  ittclf. 

During  all  the  reigns  preceding  this  period,  no  provifion  appears 
for  imprifoning  the  bodies  of  debtors  for  non-payment  of  civil 
debts,  excepting  thefc  debts  were  conftituted  by  the  eccfefiaftical 
judges.  From  this  we  may  moft  aflliTedly  infer,  that  the  greateft 
part  of  the  civil  bufmefs  of  the  nation  had  been  engroffed  by  the 
bifhops  and  their  officials ;  and  that  very  lillle  waa  left  to  the  other 
judges  ordinary,  but  the  cognrfance  of  crimes  and  mirdemeaoours. 
Accordingly,  the  whole  tenor  of  our  ftatutes  points  OHt»  that  they 
were  principally  To  employed. 

We  now  arrive  at  an  adt  of  Parliament,  which  difeovers  a  third 
cafe,  in  which  the  penalty  of  rebellion  was  madeihe  confequence  of 
non-payment  of  money.  It  was  formerly  mentionedf  that  as  early 
as  the  monarchy  itfelf,  the  King  aflumed  the  power  or  prerogative 
of  imprifoning  his  fubjeds  for  debts  due  to  the  Crown.  That  the 
fame  power  was  exercifed  in  Scotland,  no  doubt  can  remain.  Ac- 
cordingly, *by  <he  55th  ad  of  the  6th  Parliament  of  Queen  Mary, 
we  findt  that  taxes  granted  by  Parliament,  were  levied  by  letters  of 
horning  iflued  by  the  Privy  Council,  commanding  the  fubjeds  to 
ma^e  payment,  under  the  pain  of  rebellion.  The  <:hurchmeQ9  it 
feems,  did  not  reltfh  this  method,  when  put  in  pradice  upon  them<« 
felves,  and  remoifftrated  to  the  Queen.  They  found  imaiediace  i^ 
dreia.  The  a£t  declares,  *  That  nae  procefs  of  horning  pais  agataft 
*  Icirkmeo,  if  the  Lords  of  the  Spirituality  find  fome  #iher  reafon- 
^  able  method  for  the  payment  thereof.'  Since,  then,  the  public 
taxes  were  raifed,  under  the  pain  of  rebelliQn,  the  exceflive  feverity 
of  involving  the  fubjeds  in  the  fame  confequence,  for  not  payoMnt 
of  fums  of  money,  muft  have  before  this  period  difappeared  in  the 
eyes  of  the  people,  merely  by  the  effedl  of  cuftom.  Whether  the 
horning  mentioned  in  this  (Isitute,  proceeded  upon  four  forms,  f.  c. 
four  charges,  or  upon  one  charge  only,  cannot  with  certainty  be 

known 
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known ;  the  words  of  the  ftatute  feem  to  point  out  one  charge 
only.  At  this  remarkable  acra,  both  of  our  hiftory,  and  our  law, 
I.  e.  the  reign  of  Mary,  it  appears,  that  the  procefs  of  horning  and 
outlawry  had  become  the  fole  compulfitor,  or  writ  of  execution  in 
all  cafes  civil  and  criminal  without  exception. 

The  courts  in  England  were  ellablilhed  at  an  early  period,  and 
their  executive  writs  fixed  in  the  beginning  of  their  jurifprudence, 
continued  through  ages,  and  dill  continue  in  their  original  form,  al* 
terableby  the  fupreme  power  of^the  King  and  Parliament  alone.  In 
this  country,  the  Supreme  Courts  had  no  ttability,  until  the  efta- 
blifhment  of  the  College  of  Juftice.  During  thefe  changes,  the 
King  and  Privy  Council  iflued  executive  writs  upon  all  emergencies, 
in  which  exercifing  the  powers  of  government,  apparently  abfolute, 
they  changed  the  flyle,  fhortened  the  legal  days  of  appearance,  and 
enforced  their  commands  by  fuch  penalties,  as  to  them  feemed  pro- 
per. In  this  our  government  exaQly  copied  that  of  France,  whofe 
orders  are  all  executed  by  letters  under  the  Roj^al  Cachet  or  Signet,, 
made  out  by  the  Secretaries  of  State  and  their  clerks,  anfwering  to 
our  Clerks  \o  the  Signet.  Letters  in  the  fame  (lyle  are  alfo  ifTued 
by  the  Court  of  England,  but  they  are  entirely  limited  to  matters, 
of  ftate,  and  to  the  exercife  of  the  royal  prerogative.  By  the  Eng- 
liQi  procefs,  to  which  our  ancient  form  for  ages  correfponded,  it  be* 
hoved  every  defendant  to  appear  in  perfon,  or  10  give  fufficient  bail 
for  his  appearance ;  and,  thereafter,  to  find  fecond  bail  for  paying, 
obedience  to  the  decreet  when  given.  The  inattention  of  our  in« 
ferior  judges,  the  changes  and  irregularities  in  the  procedure  of  our 
courts,  brought  about  a  total  negled  of  the  preliminary  forms. 
The  ancient  brieves,  or  fixed  writs  of  our  courts,  upon  which  all 
anions  commenced,  were  dropped ;  complaints  and  fummonfes  fuc- 
ceeded  ;  and,  confequently,  no  previoub  bail  was  demanded  from 
the  defendant,  eirher  for  appearance,  during  the  courfe  of  the 
adlion,  or  for  obedience  to  the  fentence  to  be  given.  The  IherifTs^ 
and  inferior  judges^  in  all  events,  poffefled  ouly  the  ancient. power: 

Vol.  L.  hi  of 
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of  diftrefling  the  debtors  or  defendants'iato  obedience,  by  poinding 
their  moveables  ;  and  there  it  behoved  the  matter  to  reft,  if  the  dett 
happened  to  be  liquid  ;  but  if  it  confided  in  the  performance  of 
fadls,  the  party  applied  to  the  Supreme  Court  for  their  warrant  to 
compel  the  defendant  to  obeyt  under  the  penalty  of  being  denoun* 
ced  a  rebel ;  and  in  this  manner  the  procefs  of  outlawry  came  to  be 
applied  with  us  as  the  fole  executive  writ  againft  the  peifons  of 

debtors. 

*  It  is  probable  (fays  Lord  Kaimes)  that  the  charge  neceflfary  to  be 
^  given   upon  decrees,  did  originally  proceed  upon  four  diftind 

*  letters  or  warrants  ;  but  it  being  found  that  one  letter  or  warrant 
^  being  a  fufficient  authority  for  the  four  charges,  the  form  was 
'  changed  according  to  the  model  of  the  letters  of  four  forms  lateft  in 

*  ufe/  Lord  Kaimes  conjectures  rightly.  Our  Scott i(h  letters  of  four 
forms  are  nothing  elfe  than  the  writs  of  alias^  pluries^  and  exegi 

facias^  of  which  the  Englilh  outlawry  confifted,  put  together  in  one 
writ.  Anciently  the  Scotti(h  outlawry  was  executed  by  the  (heriff 
of  the  county,  and  differed  in  nothing  from  the  English  ^.  The 
fheriS*  in  England  returns  that  he  has  fought  the  party  «four  feveral 
times ;  and  that  as  he  did  not  appear  in  court,  therefore  he  had 
been  outlawed,  according  to  the  law  of  the  kingdom  of  England. 
The  writs  of  outlawry,  therefore,  anfwer  precifely  to  our  old  letters 
of  four  forms  ;  and  the  return  of  the  (heriff  agrees  with  the  four 
executions  of  the  meffenger,  who  in  Scotland,  is  the  (heriff  in  that 
part.  Both  of  thefe  forms  are  originally  derived  from  the  writ  of 
excommunication  ;  which,  anterior  to  the  final  fentence,  contained 
four  requifitions.  Each  of  thefe  was  executed  and  publifhed,  and 
returns  made  of  the  fad  by  priefts  commifTioned  for  the  purpofc  ; 
fo  that  from  the  church  forms,  we  had  the  direA  pradice  of  ma- 
king of  (herif&  in  that  part.  This  was  the  method  when  excom- 
munication had  been  pronounced  by  the  bi(hops  of  the  diocefe  upon 

the 

*  Vide  the  procefs  c.  59.  of  the  Quonitm  Attaclilamenta. 
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the  fpot.  Rome  was  at  a  diftance^  andt  therefore^  wlien  the  Pope 
ifTued  an  excommunication,  the  whole  was  contained  in  one  buU, 
which  contained  four  different  progreiEve  requiiitionSi  rifing 
in  importance  above  one  another*.  Our  Judges  in  Scotland, 
who  upon  every  occafion  copied  the  forms  of  the  Court  of  Rome, 
modelled  their  letters  of  outlawry  upon  tliat  of  the  Roman  bull,  and 
inferted  the  four  forms  in  one  letter.  Lord  Kaimes  fuppofes  that 
this  change  took  place  upon  principle,  after  the  progrefs  of  induftry 
tended  to  fliorten  the  multiplicity  of  legal  fteps.  This  circumftance^ 
however,  had  not  the  leaft  influence  upon  the  matter.  The  firft  al- 
teration was  introduced  from  the  practice  of  government,  which 
has  been  defcribed  by  the  ads  of  Parliament  preceeding  this  period 
of  our  hlftory,  in  iflutng  letters  againft* criminals,  for  furrendering 
their  perfons  to  trial  upon  (tngle  charges  of  ten  and  (Ix  days.  It 
was  formerly  mentioned  in>  what  manner  creditors  in  obligations  for 
civil  debts,  copying  after  thofe  fhort  formsi  made  their  debtors  con- 
fent,  that  letters  of  homing  upon  a  (ingle  charge  of  fix  days,  (hould 
pafs  againft  them  for  payment  f-  Creditors  have  always  dilated, 
and  debtors  obeyed.  And  it  is  not  in  the  lead  furprifing,  that  the 
latter  (hould  have  firil  confented  to  abridge  the  number  of  chargea 
from  four  to  one^  f.  e.  to  agree  that  letters  of  horning  (hould  pafs 
againft  them,  in  place  of  four  forms;  and  alfo  to  agree  to  a  charge  of 
fix  days,  in  place  of  the  ordinary  days  of  law,  which  were  fifteen. 
The  next  change  is  ftill  more  deferving  of  attention.     *  In  hand- 

•  ling  this  curious  fubjed  (fays  Lord  Kaimes)  we  muft  be  fatisfied 

•  to  grope  our  way  in  the  dark  paths  of  antiquity^  almoft  without 

•  a  guide.     And  the  firft  thing  we  difcover,  is,  that  letters  of  four 

•  forms  were  not  the  only  warrant  for  execution  in  fa6ia  praejian^ 
^  daX^     His  Lordfhip's  earlieft  proof  of  this  is  an  adk  of  Parlia- 

L  1  2  ment 

^  Vide  the  celebrated  bull  of  damnation  and  excommunicationy  fulminated  by  Pope 
Paul  III.  againft  Henry  VIII.  of  England,  in  Bifliop  Burnet's  CoUcdiion  of  Recordsj^ 

No.  9. 

\  Vide  Claufi:  of  Regiftratioo.  %  Elucid.  p%  350^ 
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mcnt  in  the  1572,  pofterior  to  all  the  laws  and  hiftorical  fa£ts  which  wc 
have  derailed.  His  general  reafoning  and  conjedures,  however^  on 
this  pointf  arc  both  ingenious  and  juft.  And  we  have  fupported 
them  by  proving,  that  perfonal  execution  fubfifted  in  Scotland  for 
payment  of  debts,  by  means  of  the  ecclefiaftics,  beyond  the  period 
of  any  written  law  or  cuftom  we  are  pofllfled  of.  We  conclude 
this  period  of  our  hiftory,  with  an  authority  from  Balfour,  which 
has  efcaped  Lord  Kaimes,  who  fuppofes  chat  letters  of  four  forms, 
impofed  no  other  hardship  upon  the  debtor,  than  to  oblige  him  to 
furrender  his  perfon  in  ward,  if  he  did  not  pay*  In  drawing  this 
conclufion,  his  Lordihip  trufted  to  the  letter  of  the  writ ;  but  the 
law  it  feems,  at  that  period,   put  a  different  coaftrudion  upon  it. 

*  Letters,  (we  are  told  by  BalfourJ  of  four  forms,  gevin  conform  to 
^  ane  decreet>  aganis  ony  perion,  and  beand  execute  againft  him  in 
^  all  the  four  charges,  be  reflbune  of  his  difobedience  or  contu- 
^  macy,  it  is  not  leafum  to  him,  aher  the  ifche  and  end  of  the  days 

*  whereupon  he  is  charged,  purgare  moram ;  and  thereby  to  efchew 

*  the  pane  of  the  letters  ;   and  mairover,   albeit  he  after  the  fierd 

*  charge,  had  obeyit  the  letters,  yet  the  King,  be  reflbune  of  his 
^  contumacy  and  contemption,  may  juftly  cauie  him  to  be  denunced 
^  lebel,  and  confifcat  of  all  his  moveabeii  gudes;  becaufe,  in  deci* 

*  foriis  judiciorum^  fic  as  execution  of  fentence,  and  in  criminal  treC- 
^  pafles,  fic  as  contumacie,  dilobedience,   and  contemption  of  the 

*  King's  authorhy  j  or  yet,  quhair  ane  certain  day  is  affixt,  or  ane 

*  fpecial  pane  enjoynit,  as  ufe  is  in  letters  of  four  forms.     Non  ad^ 

*  viittitur  purgatio  moraCy   18th  February  1546.     Lord  Lindfay  a- 

*  gainft  Alexander  Keyninmouth*.' 

Here  feveral  of  the  diftinSions  which  we  are  apt  to  make  at  this 
diftance  of  time,  are  all  blended  together.  The  difobedicnt  debtor 
is  ranked  with  the  criminal ;  and  though  he  obeyed  at  laft  by  furren* 
dering  his  perfon,  yet,  when  in  prifonf  he'lay,  it  feems,  at  the  King's 

mercy 

*  Balfour,  p.  390. 
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As  the  ancient  compulfitor  of  their  fentences  coold  no  more  be 
ufed,  it  appears  from  their  books  of  federunt,  that^  in  order  to  fup- 
ply  the  defeftf  Queen  Mary»  the  next  year,  wrote  a  letter  to  the 
Lords  of  Seilion*  deilring  them  to  award  letters  of  horning  upon 
the  decrees  of  commiflaries,  where  the  fentences  confided  in  faSlo^ 
and  of  poinding  where  it  was  given  for  a  civil  debt.  The  Lords  of 
Seflion,  it  feems  complied  with  this  requeft,  and  a  recommendation  of 
the  fame  kind  was  alfo  inferted  in  the  inftrudtioris  to  the  commif- 
faries.  The  application  was  made  to  them  by  way  of  a  bill  or  peti- 
tion, which  was  produced  with  the  decree  of  the  commiflfaries,  and 
the  precept  duly  executed.  This  is  the  origin  of  our  prefent  hills 
for  diligence.  The  commiflaries  followed  the  praAice  of  their  own 
court,  in  which  actions  were  brought  in  the  ftyle  of  the  civil  law, 
per  modum  querclae^  and  not  by  brieves  ;  and  from  this  time  for* . 
ward,  the  Court  of  Seflion  were  accuftomed  to  grant  homings  m 
faSio^  and  letters  of  poinding  for  liquid  debts,  upon  bare  produc- 
tion of  the  commiflaries  decrees.  Thus  the  commiflaries,  the  reprew 
fentatives  of  the  church  courts,  who  had  poflefled  and  been  fudden* 
ly  deprived  of  the  moft  complete  and  perfect  modes  of  execution  of 
their  fentences,  were  by  a  kind  of  juftice  preferred  to  alt  inferior 
court8>  and  indulged  with  an  execution  more .  expeditious,  and  lefi 
expenfive,  than  any  other  judges  of  the  kingdom.  To  underftand 
this  more  perfedly,  it  is  neceflary  to  recoiled^,  that,  when  the  de«* 
crees  of  (herifis,  magiftrates  of  boroughs,  or  other  inferior  judges,^ 
were  to  be  executed  out  of  their  own  jurifdiftion^  parties  were  un« 
der  the  neceflity  of  bringing  a  new  a£tion  before  the  Court  of 
Seflion,  libelling  upon  the  decree  of  the  lower  houie,  and  conclud** 
ing  to  have  a  judgment  of  the  Court  of  Seflion,  in  the  precife  terms  of 
the  former.  This,  when  obtained,  was  termed  a  decreet  cmfarm;^ 
and  warranted  diligence  in  any  part  of  the  kingdom.  The  prin- 
ciple of  the  form,  was,  that  the  king  was  underflood  to  be  prefent 
in  the  Supreme  Court,  and  to  execute  its  judgments  ;  but  he  was 
not  underflood  to  be  prefent  in  inferior  courts,^  or  of  confequence  to 
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execute  the  decrees  pronounced  by  them.  This  fecond  decree  was 
an  expenflve  and  dilatory  form ;  and  it  was  firft  difpenfed  with  in 
favour  of  the  commifTaries,  the  reprefentatives  of  the  old  ecclefiafti- 
ca!  judges.  Thus  the  ads  of  the  irregular  convention  i  j6o,  came 
to  be  carried  into  execution  ;  inter  alia^  it  is  there  faid,  •  That  or- 

•  dinances  are  made  in  what  manner  fupplications  per  modum  que^ 

•  relae  fliould  be  purfued  before  the  temporal  judge,   and  nae  mair 

•  before  the  fpiritual  judge/ 

During  the  preceeding  reigns,  we  have  found  no  laws  authorifing 
the  execution  againft  the  perfons  of  debtors,  but  fuch  as  pafled  in 
aid  of  the  church  courts,  or  for  non-payment  of  the  public  taxes, 
and  ad f alia  praefiandft.  Thefc  executions  were  held  fufEcient  for 
the  purpofes'of  the  kingdom  ;  and  our  writers  arc  greatly  miftaken, 
when  they  fuppofe,  that  perfonal  execution  for  payment  of  liquid 
fums  took  place  only  after  the  Reformation.  In  the  latter  reigns 
of  James  V.  and  Mary,  we  have  feen  the  churchmen  call  into  their 
fupport,  the  whole  civil  compulHtors  againfl:  the  goods  and  lands  of 
debtors  for  liquid  debts,  and  even  letters  to  make  them  rebels  to 
the  king.  All  thefe  dreadful  powers  fell  at  the  Reformation ;  the  ec* 
clefiaftical  courts  were  new  modelled,  and  entirely  dripped  of  the 
terrible  weapons  wielded  by  their  predeceflbrs.  Since  people  could 
no  longer  be  excommiwicated  for  not  payment  of  their  debts,  and 
fince  the  whole  ecclefiaftical  compulfitors  were  fallen  to  the  ground, 
it  is  natural  to  fuppofe  that  it  behoved  a  fet  of  new  diligences  or 
executorials  to  be  entrufted  in  different  hands  ;  and  that  rebellion  to 
the  King  would  be  quickly  fubftituted,  in  place  of  the  excommuni- 
cation. While  the  ecclefiaftical  courts  had  fuch  weapons  in  their 
hands ,to  enforce  the  recovery  of  civil  debtst  the  defeat  of  execution 
in  the  other  judges  ordinary  were  not  much  felt  or  regarded.  The 
afts  of  Parliament,  which  we  are  now  to  confider  in  their  order,  are 
a  clear  proof  of  this.  They  reftore  perfonal  diligence  in  another 
fhape  ;  which  reftoration  has  been  miftaken  by  our  writers  for  the 
original  introdutlion  of  it.  Whatever  reformation  religion  under- 
went 
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went  at  this  period,  it  cannot  be  faid  that  the  morals  of  the  people 
were  much  mended.  So  frequent  had  denounciations  of  rebellion 
become  for  civil  debts,  that  the  efcheats  and  forfeitures  following 
upon  them,  proved  to  be  a  conftant  fubjedl  of  avarice  and  rapacity 
to  the  people  in  power,  and  their  creatures.  The  praftice  was 
ihameful  to  governments  and  deftrudive  of  narional  manners  ;  yet 
to  fuch  a  mondrous  length  was  it  carried,  that  gifts  of  the  efcheats  of 
individuals  were  applied  for  and  obtained,  to  take  place,  when  they 
might  atterwards  Happen  to  be  denounced  rebels*.  Th^  hint  of 
this  infamous  pradice  was  evidently  taken  from  the  eccleliaftics* 
They  folicited  the  benefices  of  their  brethren,  when  living  and  ia 
good  healthy  as  we  do  offices  now,  and  the  claufe  in  the  gift 
is  verbatim  copied  from  the  claufe  de  nifi^  foimerly  explained^ 
which,  by  a  forehand  ceremony,  excommunicated  people^  when  they 
ihould  happen  to  fail  in  their  contra£ts.  It  is  no  wonder  that  this 
tranfadion  (hould  be  difcharged  by  ftatute ;  for  how  many  fnares 
mud  have  been  laid  in  the  way  of  innocent  men,  at  the  inftance  of 
thofe  who  had  fo  much  intered  in  betraying  them  into  rebellion  ^ 

The  reformed  clergy,  in  abolifhing  the  powers  of  the  church 
courts,  had  been,  as  they  were  in  every  thing,  rafli  and  precipitate. 
They  made  no  diftindion  between  perfons  curfed  for  civil  debtSi 
and  thofe  curfed  for  difobedience  to  the  private  didates  of  the 
church,  in  matters  of  religion.  The  new  clergy  foon  found  out 
their  miftake,  and  correded  it  by  procuring  to  themfelves  the  re- 
ftoration  of  the  whole  cenftires  of  the  old  church  in  its  utmoft  feve- 
rity.    This  was  done  by  the  jjd  of  the  3d  Parliament  of  James  VL. 

anno  1572. 

By  this  ftatutCi  the  whole  ancient  pov^r  of  the  Roman  Church 

was  reflored  to  the  Church  of  Scotland,  in  matters  of  their  own 
difcipline,  with  this  difference  only,  that  the  letters  of  caption,  iq: 
place  of  proceeding  4ipon.  the  warrant  of  excommunication,   as  in 

the: 

*  Vadathe.2i^  aft  of  the  ift.Earliamcnt  of.  James  VI.  anno  1567?. 
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the  days  of  James  V.  i.  e.  for  imprifoning  the  body  of  the  debtor  as 
a  rebel  to  God  Almighty,  proceeded  upon  the  letters  of  four  forms 
for  imprifoning  him  as  a  rebel  to  the  King ;  and  ever  fince  the  Re- 
formation, rebellion  againft  the  King»  has  been  the  fole  foundation 
m  this  country  for  execution  againft  the  perfon  in  all  cafes  civil  and 
ecclefiaftical.  It  has  the  fame  effe<a  in  criminal  matters,  where  par- 
ties fly  from  juftice. 

The  next  ftatute  enafled  in  behalf  of  this  branch  of  the  law,  is  the 
75th  of  the  6th  Parliament  of  James  VI.  This  ftatute  is  of  very  great 
importance,  and  remains  partly  in  force  at  prefent.  The  difobediencc 
which  the  ftatute  complains  of,  was  a  natural  and  unavoidable  con- 
fequence  of  debafing  the  Sovereign's  authority,  rendering  it  the  fole 
ground  of  common  and  mean  execution  of  the  recovery  of  petty 
debts  between  the  fubjedls.  When  punifhment  is  totally  difpro- 
portionate  to  the  crime,  the  common  fenfe  of  mankind  will  bring 
them  to  a  level,  and  muft,  in  the  end,  get  the  better  of  pofitive  in- 
ftitutions.  This  adl  makes  no  diftindion  between  rebels  for  crimes, 
and  rebels  for  not  payment  of  debts  ;  but  the  people  foon  faw  and 
acknowledged  the  folid  and  true  diftindion.  The  real  crime  came 
to  be  termed  rebellion^  and  the  other  only  civil  rebellion.  The  laft 
was  often  innocent  and  unavoidable  j  for  by  this  time,  people  were 
denounced  principally  by  means  of  regiftrations  of  confent  for  not 
payment  of  liquid  debts,  without  any  alternative  of  faving  them- 
felves  by  furrender  of  their  perfons  to  prifon.  Inftead  of  altering 
the  mode  of  the  perfonal  execution,  for  which  they  had  a  dircdt 
model  in  the  ads  of  warding  of  royal  boroughs,  government 
were  pleafed  to  increafe  the  very  caufe  of  the  evil,  and  involve  in- 
nocent debtors,  criminals,  and  rebels  in  the  very  fame  punifliment. 
The  Lords  of  Seflion,  it  feems,  In  order  10  heighten  their  own  au- 
thority, had  been  the  firft  authors  of  this  cr^iel  and  impolitic  mea- 
fure  J  *  and  government  were  weak  enough  to  adopt  it  from  them. 
This  ad  explains  the  claufe  in  the  letters  of  four  forms,  which  was 

Vol.  I.  M  m  immediately 

*  Vide  the  Aft. 
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immediately  inferred  in  confequence  of  ihc  ftatute,  viz.  *  and  im- 

*  mediately  after  your  faid  denunciation,  that  yc  make  intimation 
to  the  flieriff  of  our  fhire,  where  our  faid  rebel  is,  and  (icklikc  to 

*  thefaury  and   his  clerk,   conform  to  our  adt  of  Parliament  made 
thereanent.'      To    make    the    matter   perfedly   fure,    a   regifter 

of  hornings  is  appointed.     From   this  we   fee   the  cruel  and  im- 
politic origin  of  this  regifter.      It  was   merely  to  fupply  the  dc- 
it€i  of  private  information  given  to  the  Crown,  which  had  been  or- 
dered  by   the  Lords  of  Seflion,  and  by  the  tenor  of  the  diligence. 
This  record,   unlike  the  reft  of  our  regifters,   was  founded   lo   in- 
creafe  the  mifery,  and  not  to  be  fubfervient  to  the  utility  of  the  peo- 
ple ;  nor  has  it,  from  the  date  of  this  zCt  to  the  prefent  moment^ 
been  of  any  material  fervice  to  the  national  bufinefs.     It  is  a  dead 
form,  fupported  only  by  the  fees  annexed  to  it.     The  next  claufe  of 
the  ad  eftabliflies  the   mode  of  relaxation,    which  is  likewifc, ap- 
pointed to  be  regiftered,  in  order  to  relax  the  debtors  ;   fo  that  this 
record  formed  a  charge  and  difcharge  of  rebellion  between  the  King 
and  his  fubjeds.     The  a£l  next  proceeds  to  diredl  the  mode  of  levyw 
ing  the  efcheats.     This  extraordinary  ftatute  concludes  with  making 
provifion  for  a  cafe,  which,  confidering  the  nature  of  the  enadment^ 
might  well  be  expected  to  have  happened,  viz.  refiftance  upon  the^ 
part  of  the  fubjed.     From  the  lamentable  weaknefs  of  the  Scotcb 
monarchy,   arofe  the  barbarous  letters  of  fire  and  fword,   which  we 
fee  authorifed  by  this  ftatute.     The  king  was  to  pillage  one  part  of 
his  fubjeds  for  pretended  rebellion,  and  for  not  paying  their  debts  j. 
and  the  execution  of  this  robbery  was  to  be  committed  to  others  of 
the  fubjeds,  armed  with  letters  of  fire  and  fword.     The  trafiic   of 
thefe  efcheats,  and  the  mode  of  their  execution,   tended  greatly  to 
kindle  and  fpread  thofe  deadly  feuds,   which  embittered  the  after 
days  of  this  Prince  ;  and  which  his  better  notions  of  government,  and 
the  real  power  to  which  he  fucceeded,  was  never  able  to  extinguifli.. 
We  obferved,  that,  after  the  Reformation,  the  want  of  the  per- 
fonal  execution,  which  the  church  courts  afforded  for  liquid  debts 
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was  very  foon  felt;  becaufc  no  other  diligence  now  proceeded  upon 
ihem  in  common,  but  letters  of  poinding  againft  their  lands  and 
moveables.  In  this  fituation,  creditors  were  eafily  difappointed  by 
the  debtors  concealing  their  property*  and  holding  it  under  borrow- 
ed names.  Ihe.firft  remedy  attempted  to  be  applied,  was  by  the 
Lords  of  Seffion  in  the  1582,  who  appointed,  '  That  letters  of  horn* 

*  ing,    as  well  as  of  poinding  (hall  be  direded  upon  decreets  for  li- 

*  quid  fumsj   in   the  fame  manner  as  formerly  given  upon  decreets, 

*  ad  faiia  praeftanda  ;*  and  this  ad  of  federunt  is  ratified  by  the  adt 
139.  Parliament  1584. 

It  is  here  to  be  particularly  obferved,  ihat  the  horning  and  poind- 
ing contained  in  the  ftatute,  are  declared  to  be  *  the  ane  not  preju* 

*  dicial  to  the  other.'  Thefe  are  words  that  v/ell  deferve  elucida- 
tion,— they  introduced  into  our  law,  what  was  till  then  unknown, 
execution  againft  the  body,  lands,  and  goods  of  debtors  for  li- 
quid debts,  all  at  once  and  by  one  writ..  We  have  heard,  that  by 
the  ancient  laWf  the  body  could  not  be  imprifoned  for  civil  debt. 
We  have  heard,  that  if  a  man  be  taken  upon  the  writ  of  capias  ad 

fatisfaciendum  in  England,  it  is  held  to  be  an  execution  of  the  high- 
eft  nature,  and  nothing  farther  can  proceed  againft  his  eftate  or 
efFeds.  Even  by  the  ad  of  James  V.  1535,  a  man  excommunica- 
ted for  debt  could  only  be  taken  by  virtue  of  a  caption  j  and,  if  that 
was  done,  no  poinding  could  proceed.  The  civil  courts  never  had 
any  fuch  powers,  and  the  effedl  evenof  the  adl  of  James  V.  as  to  poind- 
ing and  arreftment,  vaniflied  with  the  religion  to  which  it  belonged. 
Letters  of  four  forms  and  decrees  of  confent,  afterwards  proceeded 
for  liquid  debts  ;  but  if  the  debtor  furrendered  himfelf  to  ward  in 
obedience  to  the  letters,  there  the  procefs  muft  have  refted.  A  man 
taken  by  the  capias  ad Jatis faciendum  in  England,  might  have  con- 
tinued in  prilbn,  and  retained  his  property,  as  is  often  done  at  this 
moment.  A  debtor  in  Scotland  might  have  done  the  fame  thing. 
At  laft  the  Court  of  Seflion  found,  that  his  property  might,  not- 
withftanding,  be  poinded  ;    but,  before  this  could  be   done,    it   be- 
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hoved  the  creditor  to  relieve  the  perfon  of  his  debtor  out  of  prifon* 
The  following  clear  and  plain  authority  from  Balfour,  at  once 
proves  and  explains  this  very  material  point  in  our  law  :  *  Decretc 
beand  given  before  ane  judge  againis  ony  perfon  for  payment  of 
ony  liquidate  fum  or  debt,  with  letters  executorials  thereupon  ; 
under  the  pane  of  warding  of  his  perfone,  gif  he  b«iand  denounced 
rebel,  and  put  to  the  horn,  enters  his  perfon  in  ward,  conform  to 
the  faid  letters,  intending  thereby  to  evacuate  and  efchew  farder 
execution  of  the  faiddecrete  aganis  him,  fic  as  poinding  or  cocn- 
prifing  :  the  Lords  at  the  inftance  of  the  party  in  quhais  favours 
decrete  is  given,  may  dire<3;  their  letters  to  poind  and  diftrenzie 
the  faid  perfons  movabell  gudes  and  gear,  againis  whom  the  de- 
creet is  given  ;  and  failzeing  thereof,  to  apprife  his  lands  and  heri- 
tage ;  providing  always  that  the  faid  perfon  be  relievit  out  of  ward, 
and  put  to  liberty,  November  1558,  Gillraith  againft  Kdingtown*/ 
There  is  an  evident  inconfiftency  in  the  ftyle  df  the  letters  of  four 
forms,  which  is  explained  by  the  adt  of  Parliament.  1  mean,  that  an 
inventory  (hould  be  made  of  the  effe£ts  of  the  debtor,  as  the  proper- 
ty of  the  King,  in  confequence  of  the  rebellion,  and  ordered  to  be 
feized  upon,  and  inbrought  to  his  ufe  ;  and  yet  that  the  mcf- 
fenger  (hould  be  the  next  moment  authorifed  to  poind  and  apprife 
them  for  the  debt  due  to  the  complainer  in  the  letters.  The  Writers 
to  the  Signet  did  not  attempt  to  reconcile  this  j  but  retained  the  old 
ftyle  of  the  four  forms,  and  obeyed  the  a6l  of  Parliament,  by  ad- 
ding the  poinding,  the  contradidlion  between  which,  affords  the 
moft  complete  evidence,  that  the  poinding  was  inconfiftent  with  the 
warrant  againft  the  perfon  ;  or,  in  oiher  words,  that  execution  both 
againft  the  perfon  and  effeds  of  the  debtor  in  one  writ,  was  con- 
trary to  the  common  law  of  the  realm,  and  came  to  be  joined  only 
by  the  force  of  the  ad  of  Parliament  laft  mentioned]  and  we  fhal 
afterwards  fee,  that  our  prefent  letters  of  horning  have  continued  t 
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mode  of  putting  their  judgments  into  execution  than  their  infe- 
riors ;  and,  therefore,  upon  the  23d  of  November  1613,  the 
Lords  adopted  the  letters  of  horning,  and  entirely  laid  afide  the  old 
letters  of  four  forms.  From  this  time  the  univerfal  writ,  iffiied  by  the 
Court  of  Seflion  for  the  execution  of  their  own  fentences,  and  of  the 
decrees  of  the  other  inferior  judges,  came  to  be  letters  of  horning  upon 
a  fingle  charge  of  fifteen  days,  which  are  the  ancient  induciae  of  all 
ordinary  decrees  ,  or  upon  fix  days,  in  terms  of  the  confent  of  par- 
ties in  decrees  of  regiftration.  All  the  orders  of  government,  and 
all  the  civil  bufinefs  of  this  nation,  were  alfo  enforced  by  letters  of 
horning  on  fingle  charges.  By  force  of  thefe  alone,  public  taxa- 
tions were  colleded,  fines  were  levied,  and  in  fhort,  the  whole  laws 
of  the  police  of  the  kingdom  were  executed.  We  do  not  mean  in 
this  place,  to  enter  into  the  legal  confequences  of  the  civil  outlawry 
or  rebellion  fo  eftabliftied.  Every  circumftance  of  that  matter  may 
be  found  in  the  decifions  of  the  Court,  during  the  laft  century,  and 
in  our  writers  upon  the  inftitutions  of  the  law.  It  is  enough  to  ob- 
ferve,  that  thele  confequences  were  equally  penal,  equally  terrible,  as 
in  the  outlawry  or  fugitation  for  the  higheft  crimes,  nor  do  our  an- 
cient ftatutes  mark  any  diftindion  between  thefe  cafes.  We  wifli 
only  to  give  the  great  outlines  of  the  progrefs  of  our  forms,  to 
fhow  their  connedion  with  the  national  manners,  and  to  defcend 
into  thofe  particulars  only,  from  which  the  ftyles  and  the  cuftoms, 
which  are  the  proper  objeds  of  pradice,  have  originated. 

In  the  days  of  Mr  Dallas  of  St  Martin,  the  pafling  of  the  gift*  of 
efcheats  conftituted  a  great  part  of  the  bufinefs  of  a  writer,  and  ac- 
cordingly, he  has  made  it  the  fubjed  of  the  fecond  part  of  his  ftyles ; 
an  unqucftionable  proof  of  the  height  to  which  this  corrupt  branch  of 
bufinefs  had  arrived  in  the  reign  of  Charles  II.  tven  in  the  begin- 
ning of  the  prefent  century,  it  continued  to  be  made,  as  Lord  Kaimes 
fays,  a  handle  of  oppreflTion,  and  as  then  underftood,  even  the 
fingle  efcheat  was  a  teriible  prerogative  of  tlie  law  of  Scotland. 
The  liferent   efcheat   belonging  to  fubjed  fuperiors  was  uo  lefs  fo. 
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Nay,  fo  great  was  the  influence  which  this  laft  wasfuppofed  tobeftow, 
that  the  then  adminiftration  from  timidity,  not  from  virtue,  were 
happily  induced  to  abrogate  the  whole  confequences  of  civil  rebel- 
lion by  the  jurifdidlion  adt  1746,  20th  George  II.  c.  50.  §.  n. 
Thus  our  Scots  procefs  of  horning  and  outlawry  was,  notwithftand- 
ing  the  ftyle,  reduced  to  a  warrant  for  perfonal  execution — to  an  a6l 
of  warding  univerfal  over  the  kingdom, — or  10  the  fimple  executive 
writ  of  capias  ad fatisfacieiulum.  After  deviating  in  form  and  prin- 
ciple for  feveral  hundred  years,  the  law  of  both  England  and  Scot- 
land have  in  fubftance  entirely  coincided.  By  the  ancient  and  ori- 
ginal common  law  of  both  kingdoms,  the  body  of  no  fubjedt  could 
be  imprifoned  for  a  debt  merely  civil.  The  Englifli,  to  get  the  better 
of  this  maxim,  feigned  a  crime,  a  breach  of  peace  to  have  been  com« 
mitted  by  the  debtor,  and  hence  arofe  the  writ  of  capias  adfatisfa^ 
ciendum.  We,  in  Scotland,  in  order  to  get  over  the  fame  original 
principle,  feigned  a  very  ferious  crime,  viz.  that  non-payment  of 
debt  was  rebellion  againft  the  King,  and  hence  our  prefent  letters  of 
captioor 
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THE  laws  of  the  Romans  were  promulgated  and  executed  by 
means  of  letters  iflued  in  the  name  of  the  tmperors.  Thefc 
letters  were  fometimes  dneded  to  the  people  in  general,  at  other 
times  to  particular  cities  and  provinces,  and  often  to  the  great  officers 
of  the  empire.  They  began  with  a  lalute  to  the  perfon  or  perfons 
to  whom  they  were  addrefled  ;  then  the  reafons  were  given  which 
induced  the  law  or  regulation,  and  they  concluded  with  the  com- 
mand itfelf,  which  is  the  natural  form  of  all  writs  of  this  kind. 

The  Piinces  of  modern  Furope,  inclined  to  govern  upon  the  fame 
principles,  received  the  Roman  law  into  their  refpedtive  dominions, 
and  ftruggled  to  eftablifli  it  as  the  univerfal  rule,  even  in  preference 
to  their  own  ancient  cuftoms.  In  the  Emperors  they  found  models 
for  every  fituation  which  they  themfdves  wiftied  to  arrive  at»  and 
nothing  could  be  more  enviable  or  flattering,  than  the  power  of 
making  what  laws  they  pleafed,  and  executing  them  by  the  impe- 
rial method  of  ifluing  letters.  Thefe  forms  were  eftabliflied  at  the 
earlieft  periods  of  our  monarchies.  In  France  the  civil  and  criminal 
bufinefs,  the  police  of  the  kingdom,  and  the  affairs  of  ftaie,  have 
been,  and  ftill  continue  to  be,  managed  and  executed  by  letters^  the 
general  ftyle  or  forii  of  which  aie  the  lame,  thou^^h  each  of  thenn 
has  obtained  a  different  title  taken  from  the  particular  fubjedl  upon 
which  it  is  direded.  The  general  title  is  I ettres  RoyauXy  and  thefc 
are  feparated  into  three  kinds,  the  Lettrcs  cC btat^  which  cany  the 

orders 
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orders  of  ftate  and  government ;  Lettres  de  Grace^  fuch  as  pardons^ 
diTpeiilations,  &c.  flowing  from  the  grace,  or  liberality  of  the  So«- 
vereign;  and  Lettres  de  Juftice  founded  upon  the  law  of  the 
kingdom^  and  which  carry  the  orders  of  the  fupreme  power  for  the 
execution  of  the  municipal  law,  at  the  inftance  of  the  fubje^  a- 
gainft  each  other.  In  the  early  periods  of  the  Englifh  monarchy, 
when  one  individual  was  injured  by  another  in  a  matter  of  property, 
he  was  obliged  to  apply  to  the  Chancellor  of  the  realm.  The  Chan- 
cellor heard  the  circumftances  of  the  cafe ;  and  if  the  complainer  was 
entitled  to  a  remedy  in  the  law,  that  officer  formed  a  writ  in  the 
King's  name,  direded  to  the  proper  judge,  requiring  him  to  dojuf^ 
lice  in  that  behalf.  Thefe  forms  were  colleded  into  a  regider  under 
the  title  of  brieves^  and  the  regiftrutn  brevium  is  the  mod  ancient 
book  of  the  law  of  England*  As  the  brieves  for  bringing  parties 
into  courts  were  thus  early  eftabliflied,  the  writs  for  the  execution 
of  their  decrees  when  given,  were  alfo  fixed  to  a  precife  ftyle,  alter- 
able only  by  the  King  and  the  Parliament.  Each  court  has  its  own 
peculiar  writs  of  execution  for  rendering  fentences  given  in  it  ef* 
fedual,  which'  are  all  iflfued  in  the  King's  name,  and  formed  upon 
the  precife  words  of  the  judgment  of  court.  Thefe  anfwer  to  the 
French  letters  of  juftice.  In  matters  of  ftate,  or  in  the  execution  of 
thofe  things  immediately  under  the  royal  prerogative,  the  Kings  of 
England  in  ancient  times  did,  and  continue  ftill  to  ifTue  letters 
in  a  ftyle  and  form  exadly  coinciding  with  the  Lettres  d^Etat^ 
the  abfolute  mandates  of  the  French.  Such  are  proclamations,  war*- 
rants  for  executing  criminals,  holding  courts- martial,  &c. 

In  this  country  the  ancient  brieves  fell  by  degrees  into  difufe, 
leaving  a  few  behind  which  have  continued  in  pradice.  Our  Su- 
preme Courts  at  thefe  times  had  very  little  ftability,— changes  of 
judges,. of  their  judicative  powers,  and  confequently  of  their  mode  of 
procedure,  were  frequent  and  fudden.  In  this  fituation,  the  execu^- 
tive  writs  fuffered  proportionable  variations,  till  at  laft  the  form  of  the 
French  letters  were  adopted  by  the  government,  and  iflued  upon  ail 
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occafions  civil  and  criminal.  With  regard  to  CKecution  agaiaft  the 
perfon,  we  have  heard  that  it  came  to  proceed  upon  difobedieace  to 
one  of  thefe  royal  mandates,  and  that  a  debtor  is  not  imprifoned  for 
refufmg  to  pay  his  debt,  but  for  rebellion  to  the  Ring.  The  hora- 
ing,  therefore,  was  confidered  in  a  light  perfe£kly  different  from  the 
ancient  writs  of  execution,  it  is  a  direct  order  from  the  Sorereign  to 
pay  the  debt  or  be  denounced  rebel  to  the  flate,  and  be  put  out  of 
the  protedion  of  the  law.  It  differs  very  little  from  a  lettre  de 
xachet  of  France,  which  is  a  particular  letter  or  command  of  ftate, 
direded  againft  an  individual  fubjed:.  On  a  former  occadon  we 
pointed  out  the  model,  from  which  our  letters  of  four  forms  were 
copied,  and  we  demonftrated  that  our  prefent  horning  is  exactly  the 
letters  of  four  forms  abridged,  and  reduced  to  one  charge  of  payment, 
without  the  old  alternative  of  furrendering  the  perfon.  After  the 
brieves  and  executive  writs  of  our  original  law  went  out  of  pradlice, 
the  other  mandates  of  government  will  all  be  found  to  be  modelled 
in  the  fame  (lyle,  made  out  by  the  fame  officers)  and  ifffued  by  the 
fame  authority,  viz.  by  the  Clerk  or  Secretary  of  the  Privy  Council 
of  Scotland,  and  his  affiffants,  who  came  to  be  termed  Clerks  to  the 
Signet. 

From  the  cauCes  juft  mentioned,  has  arifen  the  capital  difference 
1>etween  the  executive  writs  of  Scotland  and  England,  and  the  co- 
incidence of  ours  with  the  forms  and  pradice  of  France.  We  know 
very  little  difference  in  the  ftyle  or  form  of  letters  of  ftate  iflued  in 
exercife  of  the  royal  prerogative,  and  letters  iflued  in  execution  of 
civil  juftice,  or  of  the  fentences  of  the  courts;  and  hence,  as  in 
France,  we  have  a  great  variety  of  letters  under  the  general  name  of 
fignet  letters,  diftinguilhed  by  the  fubje£ks  of  their  refpe£kive  direc- 
tion ;  but  in  ftyle  and  form,  there  is  no  difference  between  procla- 
mations and  other  mandates  of  the  ftate,  ifffued  in  exercife  of  the 
royal  prerogative.  Our  Scottifli  Princes  of  the  latter  ages,  fo  far 
from  being  poflefled  of  real  power,  were  themfelves  governed  by 
the  violence  of  the  fadion  accidentally  predominant  at  the  time;  yet 

they 
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they  iffiicd  out  letters  upon  every  emergency  framed  pro  re  nata^ 
without  the  leaft  regard  to  lawy  cuftom,  or  to  the  liberty  of  the 
people. 

Prefident  Montefquieu  obferving,  when  in  England,  the  form  of 
the  Britifh  executive  writs,  and  that  all  of  them  proceeded  in  the 
name,  and  by  the  authority  of  th«  King  alone,  who  he  well  kneiTT 
did  not  poflfefs  the  power  which  feemed  to  -be  thereby  indicated^ 
makes  a  refledlion  worthy  of  the  difcernment  of  fo  great  a  man* 

*  It  may  be  that  this  nation,  (fays  he)  having  been  once  fubjeft  to 

*  arbitrary  power,  has  upon  feveral  occafion?  preferved  the  ftyle  of 
^  it,  in  fo  much  that,  upon  the  foundation  of  a  free  government*  the 

*  the  forms  are  preferved  of  a  government  that  has  been  abfolute*/ 

We  now  proceed  to  confider  the  ftyle  of  the  horning,  and  in 
fo  doing,  the  commcmary  we  are  to  make  will  in  a  great  meafure 
be  applicable  to  the  whole  of  omx  fignet  letters. 

*  Charles  by  the  grace  of^God^  King  of  Great  Britain^  France  and 

*  Ireland^  6*r.— Our  Kings  originally  judged  in  perfon,  and  have 
ever  been  fuppofcd  to  be  prefent,  and  to  fupport  the  excrcife  of  juf- 
tice,  by  means  of  their  royal  prerogative ;  the  nobleft  part  of  which, 
the  executive  power  of  the  realm,  is  lodged  in  the  Crown  for  that 
purpofe.  Some  of  the  Princes  of  Europe  affedled  long  pompous 
titles  in  their  letters  and  writs,  lengthened  by  a  catalogue  of  their 
dominions.  To  thefe  they  were  particularly  proud  of  adding  their 
conquefts.  In  this  they  were  imitated  by  their  nobility,  who  in  their 
writs  vied  with  each  other,  in  a  vain  difplay  of  their  offices,  dig- 
nities, and  names  of  their  lands*  The  tafte  for  this  inflated  ftyle,  is 
juftly  fuppofed  to  have  been  communicated  to  the  Europeans,  by 
the  Princes  of  the  Eaft,  during  the  croifades.  The  title  of  our 
Kings  from  the  earlieft  ages  to  the  union  of  the  kingdoms,  un- 
der James  VI.  was  fimply  King  of  Scots.  We  find,  however,  that 
James  VI.  upon  returning  from  England,  borrowed  the  addition  of. 
the  grace  of  God. 

N  n  2  The 
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The  Kings  of  England  varied  their  ftyle,  as  they  happened  to  be 
ifuccefsful  in  their  war«,  fometimes  adding,  and  at  other  times  omitting 
the  conquefts  they  or  their  anceftors  had  made*  The  reafon  of  the 
addition  of  Defender  of  the  Faith^  adopted  by  Henry  Vlil.  is  vkW 
known.  It  is  an  excellent  fpecimen  of  words  remaining  in  deeda^ 
^hen  the  caufes  for  which  they  were  inferred  are  ho  more.  The 
firft  and  warmeft  wifh  of  our  James  VI.  upon  afcending  the  throne 
of  England,  was  to  bring  about  an  union  with  the  two  kingdoms  of 

m 

England  and  f^cotland,  and  to  exiinguiih  ibr  ever  the  differences 
^hich  had  Aibfiiled  fo  long  between  them.  With  this  view,  he 
iffued  a  proclamation  in  the  year  1604,  giving  his  reafons  at  iarge, 
and  particularly  infifting  on  the  coincidence  of  the  ancient  lawa  of 
both  countries,  and  the  remaining  marks  which  proved  them  to 
have  been  the  fame  people :  *  Wherefore,   (fays  James)  we  have 

*  thought  good  to  difcontinue  the  divided  names  of  England  and 

*  Scotland,  out  of  our  legal  ftyle ;  accordingly,  we  do  by  thefe  pre- 

*  fents,  by  force  of  our  kingly  power  and  prerogative,  affume  to 

*  ourfelf,  by  the  cleamefs  of  our  right,  the  name  and  ftyle  of  King 
^  of  Great  Britain,  France  and  Ireland,  Defender  of  the  Faith,  and 

*  .do  hereby  publicly  promulgate  and  declare  the  fame  ^/ 

•  To  our  Jovitcs J-^The  Pope  addrefled  his  letters  to  princes  and 
great  men,  dileftisfjiisfuis^  or  dile£fo flio fuo.  The  Bifliops  did  the 
fame  in  their  diocefan  letters.  The  Kings  of  Europe  adopted  the 
fame  dyle  in  letters  or  mandates  to  their  fubjeds,  when  commiifioa^ 
ed  to  e;&ecute  any  thing  by  royal  authority.  The  King  of  England 
fays  to  our  beloved^  or  well  beloved.  The  King  of  France,  it  noe 
ames^  or  ^  nos  bien  ames.  And  the  King  of  Scotland  to  our  lo^itee  - 
but  when  vaflals  or  officers  are  addrelTedy  the  King  of  France  (ays 
a  nos  ames  eJfeaux^  and  the  Kings  of  Scotland  to  our  right  trufiy  and 
nvell  beloved.  In  France  the  word  amis  is  general  to  the  whole  fub- 
jeds,  hut  feaux^  or  trufty,  is  only  ufed  to  the  vaffals  of  the  Crowiu 
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The  old  Englifh  brieves  direded  to  the  Iheriffs,  did  not  give  them 
any  epithet,  it  was  *  Rex  vicecomiti  fuo  de  A.'  The  ftyle  of  our 
•old  brieves  was  the  fame.  The  words  dikSJo/uo  were  only  ufed  in 
governmerit  letters,  or  extraordinary  mandates  addrefled  to  indivi- 
dual fubjeas*  Thus  the  precepts  direded  to  fuperiors  to  enter  their 
vaflals,  bear,  *  diledo  noftro  A.  B.  fuperiori  terrarum  infra  fcript.* 
The  reafon  was,  that  the  fuperior,  being  an  immediate  vaflal  of  the 
Crown,  is,  as  fuch,  entitled  to  the  diftindion  here  made. 

When  the  brieves  went  out  of  pradice,  and  were  fupplied  by  let- 
ters under  the  fignet,  in  the  form  of  letters  of  ftate,  the  (herifis  for 
the  firft  time  were  termed  lovites^  and  the  meffengers  who  fucceed* 
-ed  them,  K%Jheriffs  in  that  part^  had  the  title  continued  to  them* 
It  will  be  obfervcd,  that  in  the  horning  of  our  text  book,  it  is  the 
meflengers  who  are  the  lovites^  and  fuch  was  the  (lyle  of  all  the 
diligences  of  thefe  days.  The  reafon  cannot  be  given,  why  for  forty 
^r  fifty  years  paft,  the  Writers  have  transferred  the  expreflion  of  royal 
Jkindnefs  from  the  meffengers  to  their  own  clients.  When  this  hap« 
pens  to  be  a  nobleman,  th^  old  letters  made  the  King  term  him  our 
nvell  btlonxed  coujin  and  counfellor^  all  of  that  high  rank  being  pre- 
fumed  to  be  related  to  the  Sovereign,  befidcs  being  by  birth  hi« 
hereditary  counfellors.  £iit  thefe  fwelling  titles  are  now  often  omit- 
ted, in  fignet  letters  at  leaD:,  and  a  nobleman  is  defcribed  by  his 
tifual  titles  of  honour. 

•  Meffengcr-s^  our/heriffs  in  that  part  eonjunSlly  andjkvcraliy^  fpe- 
*  daily  confiitMtc.^ --^The  ftyle  and  pradice  of  appointing  judges  and 
comjmflTaries  in  that  part,  were  borrowed  from  the  eccJefiaftica,  the 
^reateft  part  of  whofe  bufinefs  was  done  by  thefe  deputations. 
They  vfert  termed  Judices  in  partibus.  At  the  precife  period  that 
we  dropped  the  old  forms  of  our  brieves,  we  began  to  fupply  them 
by  the  forms  of  France,  where  much  bufinefs  was  in  ufe  to  be 
done  by  judges  and  commiffioners  in  that  part.  This  alteration  in 
the  form,  brought  on  feveral  moft  material  changes  and  corruptions 
in  our  law.    It  was  principally  occafioned  by  the  office  of  the  iheriff 
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being  in  the  greateft  part  of  Scotland  hereditary  in  families,  \vho, 
content  with  the  honour,  negledled  the  duty ;  nay,  from  our  fta- 
tutes,  we  fee  that  they  often  refufed  even  to  hold  courts,  or  to  diC- 
tribute  juftice  to  the  lieges,  far  lefs  was  the  minifterial  execution  of 
it  to  be  depended  on.  After  the  brieves  fell,  the  regular  connexion 
between  the  flieiiff,  and  the  chancery,  or  the  fuperior  courts  of  the 
kingdom,  alfo  ceafed.  In  England,  on  the  other  hand,  this  connec* 
tion  gained  Arength  with  time,  and  became  thci  great  engine  upon 
which  the  civil  government  of  the  kingdom  depended.  Hence  their 
forms  have  continued  through  ages  to  be  the  fame,  nor  do  they 
know  any  thing  of  flieriflfe  in  that  part.  The  ftieriflF  of  the  county, 
by  himfelf  or  his  officers,  muft  execute  all  the  writs  of  the  fuperior 
courts,  and  anfwer  to  the  public  and  party  for  his  conduft.  The 
incurable  negligence  and  partialities  of  the  flieriffs  in  Scotland^ 
forced  our  debile  government  to  have  recourfe  to  the  French  me- 
thod  of  conftituting  flieriffs  in  that  part.  Thefe  at  firft  were  not 
meffengers  or  public  officers,  but  any  perfons  who  could  be  got  to 
undertake  the  bufinefs.  At  firft,  the  writs*  were  diredted  to  the 
flieriff  of  the  county,  nominatim^  and  foiling  him,  to  the  other  per- 
fons who  undertook  to  be  flieriffs  in  that  part,  in  order  that  the 
bufinefs  might  be  done  by  them,  if  the  other  delayed  or  refufed. 
Where  fummonfes  were  on  one  diet  even  in  St  Martin's  time,  they 
could  be  executed  by  any  perfon  whatever  *.  But  as  the  meffengers 
increafed  in  number,  they  were  employed  in  exclufion  of  others. 
It  came,  however,  to  be  early  eftabliflied,  that  none  but  meffengers 
could  execute  homings,  becaufe  none  but  the  King's  officer  could 
denounce  any  man  a  rebel.  Upon  this  Balfour  has  preferved  a  dc- 
cifion,  *  gif  ony  perfon  be  chargit  be  our  Sovereign  Lords  letters  to 

*  find   foveriie  to  underlay  the  law  before  the  juftice  and  his  de- 

*  putes,  for  flauchter,  or  ony  other  crime,   the  executor  of  the  let* 

*  ters  aucht  and  fould  be  the  flieriffs  officiars,   or  officiar  of  the 

'  King's 

*•♦  Page  290. 


Letters  of  Homing.  287 

*  King's  Grace,    utherways  glf  the  faid  perfon  be  denouncit  rebel, 

*  and  put  to  the  horn  be  ony  other  ofEciar  or  (heriff  in  that  part, 

*  the  famen  denunciation  is  of  nane  avail*  and  aucht  and  fould  be 

*  reduced.— 25th  Junii  15351   William  Lord  Semple  againft  John 

*  Lord  Leyle  V 

•  Conjun^ly  and f ever  ally  ^fpecially  conflituted^ — For  a  long  period 
the  name  of  the  fheriflfs  in  that  part,  or  the  meflengers,  were  always 
filled  up,  and  if  the  letters  gave  a  warrant  for  poinding,  or  execut- 
ing any  thing  where  refiftance  was  to  be  apprehended  upon  the  part 
of  the  debtor,  three  or  four  meflengers  and  Iheriflfs  in  that  part 
were  inferted  nominating  Therefore  it  was,  that  thefe  perfons  are 
conjuniily  and  federally  empowered,  in  order  that  one  or  all  of  them 
might  a<a  as  neceflity  required.  They  were  ^\[o  fpecially  conjlituted. 
To  underftand  this,  it  will  be  recoUeiacd,  that  it  was  a  principle  in 
the  ancient  law  of  this  ifland,  that  no  judges  fupreme  or  inferior, 
had  any  jurifdidlion>  but  what  was  committed  by  the  particular 
brieve  direded  to  them  for  the  purpofe,  far  lefs  had  meflengera  or 
iherifis  in  that  part,  who  were  mere  miniflerial  officers,  any  power 
or  authority,  without  being  as  they  are  in  the  Ayhjpecialfy  con/li^ 
tuted. 

^  Greeting.^'— The  form  of  letters  from  all  antiquity,  as  mention- 
ed on  another  occafion,  bore  a  falute  or  wifli  for  the  fafety  of  the 
perfon  to  whom  it  was  direded.  The  Popes  added  the  apoftolic 
benedidion  :  *  Salutem  ct  apoftolicam  benedidlionem.'  The  word 
greeting  is  from  the  Latin  verb  grator^  and  has  been  ufed  ever  fince 
our  public  writs  were  iflued  in  Englifh. 

*  Forafmeikleas  A.  B.  as  principal^  and  C.  D.  as  cautioner^  by  their 

*  bond^  dated^  ^C — In  this  cafe,  the  bond  is  fuppofed  to  be  regi- 
flered  in  the  books  of  Seflion,  and  a  decree  of  the  Lords  of  confe- 
quence  interponed  to  it.  The  King,  as  mentioned  before,  is  pre- 
fumed  to  prefide  in  his  Supreme  Court|  and  confequentlyi  to  know 

what 
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what  has  been  done,  he  therefore  recites  the  bond  from  his  owo^ 
knowledge.  Anciently  it  was  prefumed  that  obedience  would  im- 
mediately be  given  to  the  decree  of  the  Supreme  Court  j  and,  there- 
fore, after  obtaining  it,  parties  were  obliged  to  inform  the  Lords  by 
a  bill  or  petition,  tlut  obedience  had  been  dcJaSlo  refufed.  The  old 
letters  of  four  forms  accordingly  appear  to  be  always  granted  upoa 
bills.  But  after  the  Court  of  Seflion  was  by  adl  of  Parliament 
authorifed  to  iflue  both  horning  and  poinding  upon  their  decrees,  an 
cxprefs  warrant  for  that  purpofe  was  adjeded,  and  from  that  time, 
/.  e.  anno  1613,  the  form  of  prefenting  bills  upon  decrees  of  the 
Supreme  Court,  entirely  ceafed.  Such  decrees  were  held  to  be  war- 
rants fufficient  for  the  Writers  to  the  Signet  to  expede,  and  the 
Keeper  of  the  Signet  to  put  the  King's  feal  to  letters  of  horning^ 
and  other  executive  writs.  This  can  only  be  done  when  the  letters 
proceed  in  the  name  of  the  petfon  obtainer  of  the  decree ;  for,  when 
another  having  right  to  it  by  affignation  or  by  a  fervice  as  heir, 
choofes  to  have  the  letters  in  his  name,  he  mud  apply  in  the  old 
manntr,  and  produce  that  title  with  his  bill,  that  it  may  be  feen  and 
confidered  by  the  Lords,  in  which  cafe  the  ftyle  of  the  letters  alters 
to  *  Whereas  it  is  humbly  meant  andjhoivn  to  us  by  our  lovite^  If 
the  decree  has  been  pronounced,  or,  which  is  the  fame  thing,  the 
bond  regiftered  in  an  inferior  court,  then,  in  terms  of  one  or  other 
of  the  ads  of  Parliament  we  have  confidered,  a  bill  mud  be  prefent- 
ed  rcquefting  the  interpofition  of  the  Supreme  Court,  and  therefore, 
the  ftyle  is  the  fame  as  already  mentioned.  The  Ki.ig  recites  the 
decree  from  the  bill,  and  the  raifer  of  the  horning  is  termed  the 
complainer.  This,  however,  cannot  be  done  until  the  fifteen  days, 
which  are  the  ancient  days  of  law,  be  expired,  and,  according  to  our 
genuine  form,  no  horning  fliould  be  given  by  the  Court  of  SeiSlon, 
unlefs  the  precept  of  the  inferior  judge  be  adually  executed,  and 
the  charge  expired.  The  reafon  is  fuggefted  by  the  preambles  of 
the  aft  of  Parliament  formerly  under  our  view.  The  interpofition 
of  the  Supreme  Court  is  awarded,  in  order  to  fupply  the  defeat  of 

the 
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th?  execution  of  inferior  courtd,  ariOng  from  their  limited  jurifdic* 
tion,  and  to  reach  the  efieds  of  debtors  who  withdrew  them,  in  or- 
der to  elude  the  execution  of  the  inferior  fentence  ;  but,  if  this  has 
not  been  done,  and  the  precept  of  the  inferior  court  has  not  been 
difobeyed>  there  19  no  neceflity  for  the  interpofition  of  a  higher  au* 
thority,  and  confequently  letters  of  horning  ought  not  to  be  granted. 
Therefore  it  is,  that  all  our  bills  and  letters  bear  the  produdion  of 
the  bailie's  or  {heriff*s  precept  duly  executed,  and  confequently  dif* 
obeyed.  PraAice  has  dtfpenfed  with  the  adual  execution,  providing 
fifteen  days  be  expired  from  the  date  of  the  decree.  The  reafon  was, 
that  when  debtors  retired  out  of  the  jurifdi€kipn,  and  left  no  houfe 
or  effedts  behind  them,  the  precept  of  the  (heriflf  could  not  poflibly 
be  executed  ;  fo  that  a  horning  was  the  only  remedy.  The  clerks 
to  the  bills  could  not  know  the  fad  in  thefe  cafes ;  they  were  obli* 
ged  to  truft  the  aflfertion  of  the  writer  ;  and,  therefore,  to  fhortea 
matters,  they  required  only  the  expiration  of  the  fifteen  days. 

•  By  their  hmd  dated  the  day  of  for  the  caufes 

*  therein  fpecijied.^-^\ti  executive  writs,  the  obligatory  part  alone  is 
to  be  taken  notice  of,  not  the  reafbns  indudive  of  the  obligation  ^ 
becaufe  decree  being  now  given,  the  obligement  is,  res  judicata^  fu& 
ficient  to  conftitute  the  debt.  The  original  caufes  of  granting^  there* 
fore,  would  be  quite  impertinent  in  homings,  or  other  writs  of  ex<^ 
ecution  ;  whereas,  in  fummonfes  or  libels,  they  are  a  neceflary  and 

■ 

important  part  of  the  fads  fet  forth.  Writers  always  ufe  this  ex- 
predion,  ^for  the  caufes  therein  fpectfied^  merely  to  hint  that  fuflBl- 
cient  caufes  exifted  ;  bur  the  phrafe  is  unneceflary.  Next  follows 
the  recital  of  the  bond,  viz.  the  date,  the  fum,  the  term  of  pay* 
meht  of  the  principal,  atmualreots,  and  penalty,  which  always  coq- 
cTtr^es  with  a  genera)  riference  to  the  obligement  or  decree  them«^ 
felves.  The  purpofe  of  this  is  to  corred  any  miftake  that  may  hap* 
pen  in  the  recital  of  the  diligence,  and  to  ihow  that  nothing  is  meant 
to  be  ebmmanBed  iuifhe  letters,  but  what  is  authorifed  by  the  ori- 
ginal ground  of  the  debt  itfelf.    Next  comes  the  efficient  part  of  the 
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letters,  the  command  of  the  Prince  given  in  confequence  of  the  rca- 
fons  affigned  in  the  preamble. 

*  Our  will  is  herefore^  and  nve  charge  you  JiriSily^  and  command^ 
&c.— Thefe  are  the  words  which  differenced  the  letters  ofjlate  from 
the  nvrits  of  juflice.  We  have  already  fecn  in  what  manner  our 
writs  of  juftice  in  Scotland  were  confounded  with  letters  of  ftate, 
and  confequently  the  ftyle  of  the  latter  applied  to  both^  and  the  rea« 
fon  of  the  diftinAion  being  preferved  in  England.  From  the  exe- 
cutive writs  of  Scotland  and  France,  as  adopted  in  the  latter  periods 
of  either  monarchy,  a  perfoa  would  be  led  to  think  that  jaftice  was 
done  only  in  both  kingdocris  beCaufe  it  is  the  King's  pleafure  it 
fhould  be  fo ;  for  tel  eft  notre  plaifir^  fays  the  one ;  our  will  is 
herefore^  {aLjs  the  other. 

•  That  incontinent  thefe  omr  letters  feen^  ye  pafs^ — Incontinent  is  aa 
oM  formal  word  once  ufed  by  the  Englifli  writers  for  immediately. 
In  this  fenfe  it  is  obfolet^  in  the  South,  and  is  only  ufed  by  us  in  the 
Ibrma  of  writs.  To  pafs^  is  alfo  obfolete  in  the  fenfe  in  which  it  is 
Ij^re  put.  It  is  one  of  the  many  Gallicifms  adopted  in  Scotland 
fi'om  the  ftyle  of  the  French  writfe,  where  the  verb  fajfkr  is  ufed  in 
this  and  a  variety  of  other  figntficatiocis. 

*  ^  Cmmand  and  charge  the  {aid  A.  JB.  and  the  Jaid  C.  D.  bis  eau» 
^  turner 9  conjun^fy  and  feverally^  perfbnalfy  or  at  their  refpe6live 
^  dwelling- phces^  to^  make  payment  to  the  f aid  G.  D.  1/  the  forefaid 
^  fani  rf  of  principal^  (^  of  expences^  and  anmialr 

'  of  the f^id  principal  for  all  years  bygone  rejiif^  awing  and  unpend! 
—This  claufe,  in  pradice,  is  called  the  eOmmMd  of  the  letters.  It 
i«  the  meffenger*s  fixed  rule  for  making  eyt  his>  charges^  and  there* 
fore  priaeipally  deferves  the  attention  of  the  writer  who  ea^cdea  the 
letters*  He  is  tx>  take  care  that  the  Gomflaan4  conuina  nothij»g  but 
what  is  precifely  due  by  the  warrant  or  groufwl  of  debt,  and  that  no 
part  of  the  debt  be  there  omitted^  He  16  aifa  c^  attend  to  the  .manp 
ner  in  which  the  debtors  are  bound,  whether  \fj  eqjMl  paiM  or  eon^ 
jundlly  and  feverallyi  as  in  the  cafe  before  IM»    When  Vij  part  of 
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the  debti  principal  or  intereft»  has  beea  paid,  the  command  of.  the 
letters  is  the  place  for  the  mention  of  it.  This  is  ufualljr  done  by 
the  general  words,  ^  deducing  all  partial  payments^  conform  to  the 

*  receipts  or  dijibargcs  thereof^  in  order  to  throw  the  proof  of  their 
extent  upon  the  debtor  pofTelTed  of  them.  When  there  is  but  one 
known  payment,  it  is  fpecially  deduded. 

*  And  Jicklike  yearly  and  termfy^  during  the  not  payment  thereof 
^  the  terms  of  payment  of  the  fame  being  firft  come  and  i^^Mr/— This 
claufe  was  intended  to  fave  the  charges  of  raifing  new  homings  for 
payment  of  fums  becoming  due  in  futnro^  fuch  as  in  leafes,  bonds 
of  annuity,  &c.    Of  old,  the  words  *  the  terms  of  payment  being 

*  firfi  come  and  bygone$  were  alfo  neceflary  4q  the  cafe  of  bonded 
debts,  when  annual  rents  were  confidered  to  be  only  due  from  term 
to  term  ;  but,  ever  fmce  intereft  has  been  held  by  law  to  be  due  de 
die  in  diem^  the  words  are  not  neceflaryt  This  claufe  has  had  the 
effeft  of  fupporting  a  horning  raifed  before  the  term,  of  payment  of 
a  bond.     A  decifton  upon  that  point  is  thus  reported  by  Ihirie : 

*  In  an  adion,  the  Earl  of  Galloway  contra  Vauns^  the  I^ords  fu« 
^  (lained  a  charge  of  horning  executed  by  virtue  of  letters  r^fed  be« 
^  fore  the  teim  of  payment  contained  in  the  bond  whereupon  the 
^  faid  letters  were  raifed,  feeing  the  letters  bore  to  charge  the  party 

*  obliged  to  make  payment,  whdn  the  term  of  payment  was  bypaft» 

*  and  that  no  charge  was  execute  upon  the  faid  letters  until  the  term 
^  was  bypaft^  albeit  the  letters  were  raifed  before  the  term ;  and 
^  therefore  they  repelled  the  alledgeancct  whereby  the  horning  and 
^  letters  were  impugned  for  that  leafon  */ 

^  Jfter  the  form  and  tenor  of  the  faid  bend  and  decreet  fbrefaid  in^ 

*  terponed  thereto  in  all  points.^'^Thck  words  ue  added  for  the  fame 
purpofe  as  the  general  words  in  the  preamble,  viz.  to  corred  any 
errors  in  the  letters  for  or  againft  the  parties,  t^  expreffing  that  the 
charge  is  intended  to.be  leflrided  to  the  precife  terms  of  the  original 
ground  of  debt. 

O  o  a  «  Within 

•  December  17.  1623  5 — Durie,  p.  92. 
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•  Within  Jix  days  next  after  the  charge.^ — ^Thc  ancient  days  of  law 
were  fifteen*  The  letters  of  four  forms  generally  required  the  fame 
fpace,  though  we  find  ihem  varying  confiderably.  Thcfe  diligences^ 
for  a  long  time,  were  not  granted  of  courfe  by  rhe  judges.  The 
debtor^s  refidence,  in  relation  to  the  diftance  from  Edinburgh,  or  the 
caflie  in  which  he  was  ordered  to  furrender  his  perfon,  was  taken 
into  confideration.  For  this  reafon  it  was,  that  the  zJBl  139th  of  the 
8th  Parliament  of  James  VI.  authorifing  letters  of  horning  and 
poinding  to  be  granted  upon  the  decrees  of  the  Lords  contains  the 
foHowing  provifo :  ^  Providing  always  that  confideration  be  had 
*  upon  the  fpace  and  days  of  the  charges,  and  that  according  to  the 
^  diftance  of  the  defender's  dwelling- places,  and  the  quantity  of  the 
^  fums  contained  in  the  faid  decreets.' 

This  laft  part  of  the  ad,  which  direds  the  Lords  to  take  into 
confideration  the  quantum  of  the  fum  in  fixing  the  days  of  the  charge 
in  their  letters,  was  an  idea  didated  by  humanity.  That  chcum« 
fiance  has  been  entirely  forgot  in  pradice.  However,  fo  far  th^ 
Lords  paid  obedience  to  this  a£k,  that,  when  they  abolifiied  the  four 
forms,  by  their  aA  of  Sederunt  1613,  they  ordered  that  letters  of 
horning  fhould  be  direded,  upon  fifteen  days,  againft  fuch  as  dvi^It 
upon  the  (buth  fide  of  the  river  Dee,  and  upon  twenty- one  day  a 
againft  atl  inhabitants  upon  the  north  fide  thereof.  By  a  former 
ad,  anno  1600,  c.  15.  it  had  been  enaded,  that  no  letters  ihouhl 
be  dire&ed  againft  inhabitants  north  of  the  fame  river,  under  m 
ihorter  charge  than  fifteen  days.  The  tCt  of  Sederunt,  with  refpe^ 
to  the  charge  of  twenty- one  daysi  may  be  faid  to  have  gone  into  de- 
fuetude,  that  circumftance  being  feldom  attended  to  at  prefent,  U^ 
idLt  as  can  be  learned*  The  regulation  ought  to  be  renewed ;  for  it 
is  certainly  a  diftrefling  circumftance  upon  the  inhabitants  of  diftant 
counties  to  be  unable  to  obtain  fufpenfions  of  the  charges  giveii 
them.  It  is  truey  that  caption  cannot  go  out  till  the  horning  returns 
to  Edinburgh ;  but,  where  the  diligence  proceeds  upon  decrees  of 
confent,  and  charges  of  fix  days,  they  may  and  are  daily  poinded, 

before 
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before  it.be  poifible  to  procure  a  fid  upon  a  fufpenfion.  The  Lords 
have  varied  in  their  decifions  upoa  this  point.  In  the  1625^  thej 
found  a  charge  of  horning,  given  upon  fix  days  to  a  perfoa  living 
upon  the  north  fide  of  the  Dee,  to  be  null,  although  it  proceeded 
upon  a  bond,  confenting  that  letters  fhould  pafs  upon  (\%  days  *• 
By  an  after  decifion  in  the  1664,  they  found,  that  the  aQ  of  Par* 
liamenti  ordaining  ail  homings  beyond  Dee  to  be  on  fifteen  days, 
reaches  not  to  homings  in  whicht  by  the  agreement  of  parties^  they 
^re  reftrided  to  a  lefs  number  t«  The  firfi;  decifion  was  right  j  but 
the  Court  are  not  to  be  blamed  for  paying  fuch  regard  to  the  argu« 
ment  of  parties,  when  we  find  our  legiflature,  at  a  much  later  date,, 
ading  upon  the  fame  principle. 

It  is  the  method  of  extorting  the  confent  of  debtors  to  unreafi)a* 
able  conditions,  which  has  defeated  almofl:  every  regulation  of  the 
legiflature  in  their  favoun  This  circumftance  rendered  ineffedlual  a 
very  proper  adl  made  in  favours  of  the  inhabitants  of  Orkney  and 
Shetland,.  June  16.  1685,  ordaining  forty  days  to  be  the  legal  time 
of  charge  in  hornings  againft  them,  except  where,  ia  claufes  of' 
deeds,  the  parties  may  have  cOnfented  to  a  ihorter  fpace#  The  aft 
of  Parliament  ought  not  to  hav«  made  this  exception ;.  the  former* 
aft  of  King  James  VI.  fhould  have  been  remembered,  made  againft 
unlawful  and  iropoffible  conditions,  whereby  the  taking,  a  debtor'^ 
confent  to  have  himfelf  charged  at  the  market  crofii  of  Edinburgh, 
although  living  in  a  diftant  coanty,  was  prohibited.  There  b,  ia 
this  point,  an  aftonifhing  inconfiftency  10  both  our  law  and  praftice. 
If  a  debtor  be  abroad,  he  muft  be  charged  at  the  market  crofs  of 
Edinburgh,  pier  and  (hore  of  Leith,  upon  fixty  days  warning,  with- 
out the  lead  regard  to  the  induciae  ftipnlated  in  the  claufe  of  regi« 
ftration.  Now,  this  ediftal  citation,  as  it  is  termed^  wasnot  intro* 
duced  by  any  fpecial  law.  It  crept  into  our  praftice  by  degrees,  and 
yet  it  is  allowed  to  have  an^ffcft  foperior  to  our  ftatute  law;  at  leaft;. 

■  it 

^  Durie,  4th  Eebroaiy  1625,  Stewart  rwi#r«  Brace. 

t  Stair,  Decembef  16. 1664,  Laird  of  Phirloh  amtro  Forbes* . 
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k  has  done  ivfast  the  Icgiflature  has  not  attempted  ;  it  has  contnt-* 
dieted  the  unreafonable  (lipulation  of  parties.  It  is  here  neeeflanf 
10  obfenre,  that  writers  have  not  authority  to  infert  warrants  out  of 
the  kingdom,  is  they  are  termed.  Bills  muft,  or  at  lead  ought  to 
be  fnefeotedi  requeftix^  that  liberty  from  the  Court. 

*  Wherein  tf  they  faittie^  the /aids  dayj  being  Jirft  came  and 
^  "iygMe^  that  kiamtinent  thereafter  ye  denounce  ihem  omr  reMs^  put 
^  fbem  to  the  horn^  and  ejcheat  and  inuring  all  their  moveable  goods 

*  and  gear  to  our  ufe  for  their  contempt ^^^h  forfeiture  of  the  moTe-* 
ables  of  the  rebel  took  place  immediately  after  the  denunciaiioii^ 
which  was  termed  the  fingle  efcheat,  from  the  French  ecboir^  to 
fall.  When  the  debtor  continued  a  year  and  a  day  in  this  (ituatioD, 
bis  liferent  efcheat  fell  to  the  fuperior,  f.  e.  the  rents  of  his  lands, 
or  the  produce  of  his  heritable  property.  The  order  to  (he  ineflen« 
ger  to  bring  in  the  produce  of  the  moveables  to  the  King's  ufe,  is  in 
confequence  of  an  ordinance  of  the  Lords  of  Seflion,  mentioned. in 
die  ad,  c.  75.  1579$  formerly  explained ;  whereby  it  was  provided, 
tbat  the  officer  and  the  (heriff,  immediately  after  denunciation  of 
any  perfon  to  the  horn,  fhould  make  a  juft  inventory  of  his  goods^ 
to  the  eflFe&  that  the  fame  might  be  inbrought  to  his  Heineft  ufefor 
that  contempt.  The  writers  have,  witb  great  propriety,  borrowed 
the  very  words  of  the  a£t; 

*  And  alfo^  that  ye  ufe  the  bail  reaument  order  againft  them  prc^ 

*  fcrthed  by  aSi  of  Parliament  made  tbereanent '^Tht  ad  of  Parlia- 
ment here  alluded  to  is  the  fame  c.  75.  1579  ;  and  the  remaoent 
order  is  to  regi (Irate  the  horning,  publilh  the  name  *  of  the  rebel  at 
the  market  crofs  of  the  head  (heriffdom,  and  give  notice  to  the 
King's  treafurer  to  inventory  and  feize  upon  his  effcQs.  Of  this  or- 
der, the  only  part  now  happily  remaining  is  the  regi  ft  ration .  of  the 
horning.  All  the  reft  of  the  barbarous  procedure  is  at  an  end. 
Here  the  homing  pr(^>erly  terminates.     The  next  claufe, 

■     ■  ■  ^  ft 

*  And  Jicklike^  that  ye^  in  our  name  and  authority  forefaid^  fence^ 

*  arrejl^  apprtfe^  C9mpcll^  poind/  &c.*r-is  the  warrant  for  poinding 

and 
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and  arreftmcnt,  which  being  quite  diftina  from  the  horning,  we  re- 
Icrve  for  explanation  in  its  proper  place. 

In  the  latt  difcourfe,  we  pointed  out  the  ftatute  by  which  the 
poinding  and  arreftment  came  to  be  ifliied  in  the  fame  letters  with 
the  horning,  or,  in  other  words,  when,  for  the  firft  time,  execu-^ 
tion  was  awarded  both  againft  the  body  and  eftate  of  the  debtor,  and 
we  remarked  the  inconfiftency  thereby  introduced  into  our  diligente, 
which  was  retained  even  in  our  prefent  letters  of  horning.  This  is 
the  place  in  which  that  contradidlion  appears.  The  meflenger  to 
whom  the  letters  are  direded,  is  ordered  toefcheat  and  inbring  the 
moveables  of  the  rebel  to  his  Majefty^s  ufe  ;  and  yet,  in  the  very 
next  claufe,  he  is  ordered  co  poind  and  arreft  them  for  the  fole  be- 
^  hoof  of  the  complainer  or  creditor.  This  is  drametrically  oppofite 
to  the  order  prefcribed  by  the  ad  of  Parliament,  but,  at  the  fame 

*  — 

time,  points  out  the  ancient  law  of  this  country,  which  abfblutely 
refufed  execution  both  againft  the  perfon  and  effeds  of  the  debtor 
at  the  fame  time^  for  the  fame  debtr*. 

The  diligence  agaioO:  the  body  of  the  debtor  was,  as  we  Bave^ 
heard,  limited  to  the  cafe  where  he  was  bound  to  perform  fome^ 
thing  in  his  power,  which  is  explained  by  the  following  decifion 
preferved  by  Balfour.     •  A  decreet  being  given  againft  ony  perfow^ 

•  and  it  be  not  in  his  power  to  obey  the  fatoci  execution  fltoold  ccafe 
^  againft  him  upon  iinding-cautiol»fo^  damage  aod'intereft  ;  botgif 

♦  he  againft  whom  decreed  is  given,  may  cnywayafulfill  the  famen, 
^  or  gif  the  famea^  may  be  eafily  done  by  him,  he  fould  not  be  re- 

*  leivit  fra  the  execution- thereof  albeit  hr  offer  the  interell  in  man** 

*  ner  foreTaid  V  Aecprdiiigly,  the  Ifoimin jf-or  diMgence»againft  the 
perron  t»- the  ontfcxectttioii  that  can,  M*  this  momenti  proceed  in 
fimilar  cafes  :  I' mean,  where  parties  are  ^xttd' ad fifiA praffi^ndd; 
and,  therefore,  th  writing  horniftgs  upon  foch  dterefrs*  we  are  al- 
ways to  ftop  at- thi* placc^. and  conchide  wkb  * accmlitig  to  jnfiice* 

Tbte. 

*^  F«bniar7.i54j,,R«M  ag»ioft  Abbot  o£  Mchm^—BaUbor,  p.  399.. 
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Tbe  reafon  given  by  our  fjftematic  writers  for  this,  is,  tbat  poinding 
cannot  proceed  for  performance  of  fads,  becaufe  it  is  impoffiUe  to 
▼alue  the  moveable  goods  of  the  debtor,  or  to  proportion  them  to 
the  particular  fad  he  (lands  charged  to  perform.  This  is  true  ;  but 
it  is  but  one  of  the  reafons,  and  that  a  confequenttal  one,  arifiog 
from  the  nature  of  the  thing,  and  not  from  the  hiftory  of  ihe^  law, 
which  (hows  us  that  homings  or  perfonal  execution,  were,  for  near 
two  centuries^  awarded  ad  faSla  praefianda  before  they  were  ifliled 
upon  liquid  debts.  The  reafon  was,  firftf  becaufe  the  original  com- 
mon  law  of  the  ifland  abfolutely  denied  execution  for  perfonal 
debts ;  and,  fecondlyy  becaufe  a  fubjed  was  obliged  to  obey  the 
King*s  order,  when  it  was  evidently  in  his  power  to  obey ;  rcafons 
very  difierent  from  thofe  our  lawyers  have  affigned,  which  did  not 
at  all  enter  into  the  original  idea  of  the  thing. 

*  And^  failing  of  the  moveable  goods  and  gear  poindable^  that  ye 

*  apprife  all  and  fundry  their  lands  and  heritages^  conform  to  aii  of 

*  Parliament^  to  the  avail  and  quantity  (f  the  forefaid  fums^  and  make 

*  the  faid  G.  completely  paid  thereof^ — The  a£t  of  Parliament  here 
mentioned  i&  the  36th  chapter  of  the  5th  Parliament  of  James  IlL 
anno  1469,  which  did  not  introduce,  as  our  fy Hematic  writers  tell 
us,  but  only  renewed  and  regulated  the  mode  of  apprifing  (or  poiad* 
ing,  as  it  is  termed)  the  lands  of  debtors  for  payment  of  their  debts. 
Poinding  wast  of  oldi  a  term  equally  applicable  to  lands  and  to 
moveables.  The  ad  of  James  III.  authorifed  letters  both  of  poind* 
ing  and  appriAng  moveables  and  land  in  a  new  form  ;  and,  when  a 
warrant  for  poinding  was,  by  the  ftatute  of  James  VL  appointed  to 
be  conjoined  with  horning  in  the  iame  letters,  the  Writers  to  the 
Signet,  accuftomed  to  make  no  diftindion  in  tliefe  things,  added 
them  both  to  the  four  forms.  When  the  letters  of  four  charges 
came  to  be  abridged  to  one,  this  addition  continued,  whereby  the 
expence  of  fcparate  letters  of  appri(ing  were  faved,  as  we  fee 
from  this  paragraph  in  St  Martin's  Horning ;  fo  that  the  cre- 
ditor 
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alitor,  in  virtue  of  this  fingle  warrant,  might  attack  the  pcrfonj  the 
moveables,  or  the  land- property  of  his  debtor  at  pleafure. 

*  jifter  the  form  and  ten^r  of  the  /aid  obligation  or  decreet  inter^ 
^  poned  thereto  in  all  pointsJ^'-^As  reference  is  made  to  the  grounds 
of  debt  for  the  diredion  of  diKgence  agalnft  the  perfon,  fo  it  is  here 
again  repeated  as  the  rule  of  execution  againfl  the  effeds.  It  will 
be  remarked,  that  St  Martinis  Horning  is,  in  fad,  a  compound 
of  three  different  diligences,  viz.  letters  of  four  forms,  letters  of 
poinding  and  arreftment,  and  letters  of  apprifing  ujion  the  aft  of 
James  III.  The  apprifings  gave  place  to  adjudications  in  the  1672  ^ 
and  therefore,  fince  that  period,  the  warrant  for  apprifing  laft  men- 
tioned has  been  laid  afide. 

*  According  to  jujlice.^ — Thefe  are  the  only  words  of  ftyle  which 
diflinguifli  our  writs  of  execution  from  royal  mandates.  Thie  gene- 
rality of  the  old  brieves  concluded  with  the  vj or A^Jesundum  legem  et 
confuetttdinem  regni^  which,  when  fignet  letters  came  in  place  of. 
brieves,  were  changed  into  according  to  juflice.  The  royal  letters,  in 
matters  of  government,  never  have  thefe  words  j  the  only  and  cu- 
rious difference  is  in  the  ftyle. 

*  jis  you  'will  anpwer  to  us  thereupon.     The  which  to  do  ive  com^ 

*  mit  to  you^  conjunBly  and  Jeverally^  our  full  power  by  thefe  our 

*  letters.'^ — ^This  claufe  is  common  both  to  the  o!d  brieves  and  the 
King's  letters.  '  As  ye  will  anfwer  to  us  thereupon,'  is  a  tranfla- 
tion  of  the  phrafe  in  the  mandates  of  moft  of  the  Princes  of  Europe. 

*  Ac  prout  nobis  fubinde   refpondere  voluer^tis  nullatenus  omitta- 

*  tis.*  Though  the  command  of  the  Prince  Supplies  the  power  to 
execute  ;  yet,  as  it  was  imagined  that  warrants  to  the  fubjed  to  adt 
in  the  King's  name,  could  not  exceed  in  folemniiy  and  precifion ; 
therefore  all  writes,  precepts,  and  letters,  contain  a  fpecial  delegaciou 
of  authority  for  the  execution  of  the  thing  demanded.  - 

*  Delivering  them  by  you  duly  executed  and  iniorf^d  again  to  the' 

*  hearer^'— \^y  the  bearer  is  meant  the  creditor,  raifer  of  the  letter?, 
who  delivers  them  to  the  meffcnger  ;  and  the  mcffcnger,  after  do-. 

Vol.  I.  P  p  ing 


29& 


Letten  of  Horning. 


teg  his  duty,  is  by  thcfe  words  enjoined  to  deliver  them  back  duly^ 
ixidorfed,  i.  e.  properly  executed.  Executions,  according  to  the 
cuftoms  of  thefe  times,  were  written  on  the  back,  which  feems  to 
import,  that  the  back  of  th^  letters  is  the  only  proper  place  for  wri- 
ting the  execution. 

•  Per  decretum  Dominorwn  ConcUn.^ — All  letters  from  the  King 
bear  the  particular  authority  upon  which  they  are  iflued,  /.  e.  the 
authority  of  the  court  or  officer  to  whom  that  department  is  com- 
mitted. Therefore  the  letters  which  paflfed  the  fignet,  by  the  au- 
thority of  the  Court  of  SefHon,  were  marked  *  Ex  deliberatione  Da-^ 
^  minorum  ConciUi^  as  the  Lords  were  for  fome  time  termed,  the 
word  Scffion  being  a  pofterior  addition.  When  the  letters  pafs  upoa 
a  bill,  the  old  ftyle  is  ufed,  *  ex  deliberatione^  alluding  to  the  con- 
fideration  which  the  Court  is  fuppofed  to  take  of  the  bill  or  petition 
when  prefented,  before  granting  the  defire  of  it,  by  the  ^  Jiat  ut  ft^ 
*  titur'^.*  Befides  bearing  the  authority  under  which  they  were 
iflued,  the  letters  were  figned  by  the  Secretary  of  State,  the  Keeper 
ef  the  Signet,  andfometimes  by  the  Prefidentof  the  Council,  or  other 
great  officers,  when  the  letters  concerned  the  affairs  of  the  public, 
tetters  for  expediting  private  jufticc  were  wriuen  by  the  clerks  of  the 

Secretary, 


♦  Before,  and  even  after  the  in fthution  of  the  College  of  Juftice,  the  Clerks  to 
riic  Signet,  it  feems,  fonietimcs  wrote  the  ^ut  ut  petitur  upon  the  bill,  to  the  prcjui- 
dice  of  the  officers  of  Court.  The  Gentlemen  of  the  bignet,  at  the  fame  period^ 
fecm  likewife  to  have  ufed  a  little  liberty  with  one  another,  by  carrying  off  bills 
which  did  not  belong  to  them,  and  making  out  the  letters  for  the  clients  of  their 
brethren.  Thefe  wrongs  were  both  redrelled  by  the  following  curious  aft,  being 
part  of  the  iftftitution  of  the  College  of  Juftice  :  <  Item^  that  na  Clerk  of  the  Signet 
*■  enter  in  the  Couocil-toufe  for  delivering  of  any  bills,,  hot  that  the  dcliveraoct 
«  be  written  by  an  writer  of  the  Council ;  an;l,  to  provide  that  nanc  fruflratc  another 
«  of  his  labours  and  profit,  that  every  Clerk  of  the  Signet  that  writes  ony  bills  mark 

*  the  famcn  witli  his  awin  natne  in  the  bill  written  within,  and  th«  famen  fair  be  de* 

*  livercd  to  hnn  again  or  the  party,  quhilk  of  them  cummis  to  afk  the  faid  bill,  tfcey 
i  payand  to  the  writer  of  the  deliverance  four  pcnoie.s:*— jjih  Parliament  of  "James  Y. 
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Secretary,  or  Keeper  of  (he  Signet,  who  were  the  immediate  prcdc* 
ceflbrs  of  our  Writers  to  the  fignet ;  but  the  letters  were  not  always 
fubfcribed  by  them.  Before  the  1582,  the  King's  fcal,  affixed  with 
wax,  was  the  fole  mark  both  of  authority  and  authenticity.  In  imi- 
tation of  the  French,  bufiivefs  of  every  kind,  civil  and  criminal,  pu- 
blic and  private,  came  to  be  done  by  letters.  Of  this  government 
paved  the  way,  as  formerly  mentioned,  by  ordering  their  arbitrary 
and  capricious  r^folutions  to  be  executed  by  letters  under  the  ftgnet^ 
The  Writers^  in  civil  biifinefs,  following  the  example,  deferted  the 
flylcs  in  their  hands,  introduced  new  ones  of  their  own,  and  gave 
out  letterbfuited  to  the  particular  bufmefs  and  intereft  of  their  em- 
ployers. A  ftop  was  endeavoured  to  be  put  to  thefe  very  great  evils 
by  adl  c.  13.  of  the  loth  Parliament  of  James  VI.  By  this  ftatute, 
we  fee  a  proper  diftindion  eftabliflied  between  the  fignct  letters  if- 
fued  by  prerogative  and  by  juftice.  For  the  form  of  the  latter  the 
Writers  to  the  Signet  are  to  be  anfwerable  ;  and  we  learn  from  the- 
aft,  that  the  origiiral  reafon  of  figning  the  letters  was  not  to  add 
authority  to  the  King's  fignet,  but  to  make  each  Writer  to  the 
Signet  anfwerable  for  his  own  works.  In  place  of  figmng  the 
ordinary  letters  upon  the  back,  as  is  mentioned  in  the  ad,  the  Wri- 
ters continued  the  pradice,  already  begun,  of  figning  at  the  foot 
immediately  below  *  Per  decretum  Dominorum  ConcilVu  1  he  fig- 
natures  in  Exchequer  ftill  continue  to  be  fubfcribed  on  the  back,  in 
terms  of  tli€  ftatute.  As  the  original  intention  of  figning  the  let- 
ters was  not  to  add  to  their  authority,  but  merely  to  aflford  a  check 
upon  the  Writers,  and  to  oblige  them  to  pay  attention  to  the  ftyle, 
they  were  not,  like  deeds  or  extrads  of  the  Court  of  SefTion,  fub- 
fcribed at  the  juiidures  of  the  (heets.  The  Lords  of  Seffion  were  of 
opinion,  that  letters  fhould  be  fo  fubfcribed  ;  and  therefore,  upon 
the  8ih  of  July  i6gi,  they  iffued  an  order  for  that  purpofc,  with- 
out affigning  any  reafon* 

The  fignet  was  originally  the  private  cachet  of  the  King,   impref- 
fed  upon  white  wax,  containing  the  lion  and  the  crown,  furiound- 

P  p  2  ed 


y 


sob  Letters  of  Homtng. 

ed  with  a  ring  of  paper  to  keep  it  on.  When  we  began  to  copy- 
from  the  French,  red  wax  was  ufed.  A  particular  fcal  was  after* 
wcirds  appropriated  for  letters  paflLng  under  the  fignet,  having  near« 
ly  the  fame  impreflion.  The  bufinefs  at  this  office  always  growing^ 
greater,  and  the  number  of  diligences  increafing  in  proportion  to 
the  internal  commerce  of  the  country,  the  fealing,  dating,  and  fub- 
fcribing  of  fo  many  letters  grew  an  intolerable  burden  upon  the 
Keeper  of  the  Signet,  and  created  inconvenient  delays  and  attend- 
ance upon  the  part  of  the  Writers  and  their  clerks.  In  order  to  be^ 
delivered  from  thefe  grievances,  the  Keepers  and  the  Writers  joined, 
in  a  petition  to  the  Lords  upon  the  i8th  of  February  1718  ;  and^. 
from  the  date  of  the  adl  made  in  corifequence  of  this  application^ 
the  prefent  ejxpeditious  method  of  ftamping  the  letters  has  been  con- 
tinued. 

In  executing  the  horning,  the  meflenger>  the  flieriflF  in  that  part- 
originally  adled  as  the  fheriff  of  the  county  would  have  done,  or 
flill  does,  in  the  execution  of  the  King's  writs.  The  fheriflF  reports^ 
what  he  does  in  obedience  to  the  writs  direded  to  himj  and  this  ia^ 
termed  the  Jheriff^s  return ;  but,  when  thofe  good  old  forms  gave 
way  to  the  royal  letters,  meflengers  and  others  were  employed  in- 
ftead  of  the  (heriffs ;  and  the  returns  made  by  them  came  to  be  calU 
ed  executions y  a  term  of  the  French  pra^licei  The  adl  of  the  ofEcer 
in  charging  the  party,  or  obeying  the  command  of  his  v^^rrant,  is 
by  them,  with  propriety,  termed  the  execution  ;  and  the  recital  of 
the  fa£l  fo  clone,  attefted  by  the  officer,  is  termed  the  proces  njerhal.. 
Anciently  we  alfo  diftinguiflied  thefe  things  in  fome  degree,  by 
terming  the  a\ft  of  the  meflenger  the  execution,  and  the  certificate 
of  it  the  indorfation.  We  have  now  improperly  confounded  both< 
in  the  word  execution. 

The  ancient  mode  of  execuion  was  thus  :  The  meflenger,  having 
bis  letters  of  four  forms  with  him,   went  to  the  perfonal  prefence  of 
the  parties,  or  to  their  dwclling-houfes,  and  commanded  them  to  make- 
paym^ent,  in  terms  of  the  will  of  his  letters  j  bur,  from  the  old  ex- 
ecutions, 
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bccaufe  it  bore  not  the  word  copy  *.  It  is  this  copy  which  is  term- 
ed a  charge  of  horning^  but  moft  improperly.  It  is  only  a  charge 
to  pay  the  debt,  under  the  pain  of  being  put  to  the  horn.  This  has 
arilen  from  the  impropriety  of  the  term  homing  bemg  given  to  the 
letters  themfelves,  which  is,  however,  a  ftatutary  epithet,  and  will^ 
no  doubt,  be  continued. 

*  In  his'  Majeftys  name  and  authority^  command  and  fharge  you  AC 
*  B  to  make  payment  to  the /aid  C.  Z>.  oj  the  Jam  of  y   &c* 

— »-The  word  charge  is  diredlly  from   the   Prench   charger ;  and  the 
eflential  requifite  of  it  is  to  be  in  precife  terms  with  the  will  and  let- 
ters, from  which  the  meflenger  has  not  power  to  deviate  in  a  jingle 
iota..     The  narrative  of  the  horning  in   the  copy   muft  alfo  be   ta- 
ken verbatim  from  the  letters ;  and,  if  there  be  any  tranfmiffions  by 
affignation,  or  other  right,  which  carries  the  debt  to  the  raifcr  of  the 
liorningi  thefe  muft  be  recited  in  the  fame  npianner  as  in  the  letters* 
In.ihort^  the  terms  of  the  letters  is  the  rule  to  which  the  mefleuger 
muft  adhere  in  his  copy  ;  for,   fuppofing  an  error  to  be  in  the  war-, 
rant,  he  is  not  entitled  to  rediify  it.     The  will  of  the  letters  mufl: 
alfo  be  the  rule  for  the  precife  days  of  the  charge  j  and  the  certifica- 
tion in  the  copy  is  properly  referred  to  the  letters.     The  cOpy  bears 
alfo,  *  Per  decrctum  Dominprum  Concilii ;    becaufe  the  authority  ua- 
der  which  the  letters  of  horning  had  been  granted,  have  always  beea 
confidered  as  an  eflential  part  of  it ;  for  which  reafon,  the  words  of 
authority  are  inferted  in  the  copy.     The  date  and  the  figneting   are 
alfo  eflential,  becaufe  it  puts  it  in  the  power  of  the  party  charged  to 
know  with  certainty  whether  fuch  letters  have   been   iflued   againft 
him  or  not,  and,  confequently,  deprives  the  meflenger  of  the  poffi- 
bility  of  acting  upon  a  falfe  warrant. 

When  a  meflenger  executes  a  diligence,  he  ought  to  be  pofleflled 
of  the  warrant,  in  order  to  exhibit  it  if  required.  A  queftion  of  this 
kind  came  before  the  Court  nth  July  1699,  Lermont  againft  Ler- 

mont. 

♦  Hope,  ^oih  July  1627,  Monteiih  againft  Kirk  wood. 
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mdnc.  In*  a  procefs  of  ranking  and  fale,  it  was  objeded  to  the  ex- 
ecution of  a  meflenger,  that  he  wanted  the  fummons,  the  warrant 
thereof;  and,  being  required  by  the  defender's  advocate  to  fhow  ir, 
he  refufed/  The  Lords  found  the  meffenger  not  obliged  to  Ihoxv 
his  warrant  to  third  parties,  not  defenders,  and  that  law  prefumed 
he  had  it  on  him,  unlefs  the  contrary  were  proved.  If,  then,  a 
meffenger  be  obliged  to  fliow  even  a  fummons  to  the  party  defender 
who  demands  ir,  there  can  be  no  doubt  that  he  muft  exhibit  the 
principal  letters  of  horning,  otherwife  the  debtor  cannot  be  obliged 
to  receive  a  copy  ;  nor  will  the  charge  be  good  for  any  thipg.  Of 
this  no  queftion  can  be  made,  if  the  debtor  has  fuflicient  prefence  of 
mind  to  take  a  notorial  inftrument  upon  the  fadt.  Where  hornings 
proceed  upon  decrees  againft  many  debtors  in  different  parts  of  the 
country,  it  is  the  pradice  10  raife  two  or  three  letters,  (o  as  eadi 
meffenger  may  be  furnifhed  with  his  own  warrant.  Formerly,  the 
copies  delivered  contained  the  date  in  figures,  and  did  not  mention 
the  wirneffes  prcfent  ;  fo  that  the  meffengers  might  have  got  an  ex- 
ecution made  up  e^ poft  jaSlo  at  pleafure.  Abufcs  were  accordingly 
difcovered  ;  and,  at  the  time  when  efcheats  and  other  confeq^ucnces 
followed  upon  denunciation  to  the  horn,  thcfe  abuies  called  opt  for 
corredion.  Accordingly,  by  a£t  12.  ift.  Pari.  W.  M.  1693,  ^ 
was  exprefsly  provided,  *  That   all   copies   of  ftimmanfes,   charges, 

*  inhibitions,  arrcftmcnts,   or  other  letters  whatfoever  given  to  the 

*  party,  fhall  bear  at  lengthy  and'  not  in  figures,   the  day  and  date  oT 

*  the  delivery  thereof ;  as  alfo,  the  names  and  defignatiofis  of  the 
*^  witneffes  infert  as  the  execution  or  indorfation  did  and   doth   bear 

*  the  fame  ;  certifying  the  meffenger  who  (hall  omit  to  infert  the 
^  faid  day,  and  date,  and  witneffes  in  his  copy,  that  he  fliall  incur 
*•  deprivation  and  tinfel  of  hi-S  ofEce.*^ 

•  A  fiifl  copy  ivhereof  I  ha'vc  delivered  to  the  fauh  A.  perfonalfy 
•"  apprehmded  in  E.  upon  the  f<iid  day  of  and  year  fore." 

^  faid^  before  tkefe  luitneJfesJ' — Of  all  modes  of  execution,  that 
tjhich.  is  made  againft  the  debtor  perfonally  is  the  moft   certain   and: 

unexceptionable;. 
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unexceptionable.  It  leaves  no  objedion  to  be  madCi  provided  only 
a  copy  of  the  execution  be  delivered. 

*  The  likt    opy  of  charge  I  left  for  the  faid  A.  nvithin  his  divel^ 

*  ling  hoiife  ih  E.  luith  his  fervant^  to  be  pven  to  him^  becau/e  I 

*  could  not  ap.'yrehend  him  perfotiidh^  upon  the  faid  day  of 

^  bcfove  thefe  ivitnejfes.^ — The  fix-d  rule,  in  our  executions,  is,  that 
if  the  party  be  in  the  kingdom,  they  muft  be  made  to  him  eiiher 
perfonally,  or  at  his  dwellinqr  houfe.  An  execution,  therefoic, 
which  mentioned  the  delivery  of  a  copy  to  the  partv*8  wife  was 
found  to  be  infufficient,  bccaufe  it  did  not  fay  it  w<*s  delivered  to 
her  in  her  huft)and*s  dwelling  houfe  *.  This  was  a  vcy  proper  de* 
cifion  ;  becaufe,  had  the  Court  luftained  the  extcmion,  the  y  would^ 
in  fad,  have  found  an  execution  againft  the  wife  to  be  tiie  fame 
thing  as  againft  her  hufband. 

Hornings  ought  always  to  be  executed  at  the  principal  dwelHng- 
houfes  of  the  party,  as  required  by  ad  75.  of  the  Parliament  1540; 
and  therefore  executions  at  lodgings  or  town-houfes,  after  the  fami* 
\y  was  removed  to  the  country,  have  repeatedly  been  found  infuffi* 
-cient.  It  is  alfo  requifite  to  defcribe  the  dwelling  by  its  local  fitu- 
ation.  The  reafon  is,  that  if  the  word  divelling  houfe  was  to  be  held 
fufEcient,  the  meflenger  would  be  judge  of  that  matter ;  and,  the* 
falfe,  it  behoved  his  afiertion  to  be  received  without  the  poflibilicy 
of  contradidion.  The  Lords  carried  this  matter  fo  far,  that,  in  a. 
cafe  where  an  execution  bare  a  charge  to  be  given  to  a  party  de* 
figned  burgefs  of  a  town  at  his  dwelling- place*  they  found  it  null 

for  want  of  tlie  word  there%  or  in  the  faid  toivn^  which  was  certain- 

» 

Jy  attention  fufficient  to  the  letter  of  the  law  f. 

*  The  like  copy  of  charge  I  have  affixed  and  left  for  the  faid  A.  up^ 
<  on  the  mojl  patent  gate  or  door  of  his  divelling- houfe ^  after   my 

*  knocking  fix  Jtveral  audible  knocks  ujpon  the  faid  gate  or  door^  be^ 

*  caufi 

^  Stair,  irth  I)cccmb:r  f(?79,  Counters  of  Caffillis  againft  E.  Roxburgh. 
+   14th  Jdljr  1624,  Adams  againft  Bailies  of  Air. 
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thereof,  i.  e.  the  mcflenger  blows  his  horn  three  times.  On/s  is  a 
grofs  corruption  of  the  imperative  of  the  French  verb  oye^  hear  f 
Denunciation  is  evidently  from  the  Latin  dcnunciare.  to  foreteU  wara^ 
or  declare  before  hand.  Craig  ufes  it,  in  all  cafes,  for  to  warn  m 
removings.  The  word  in  the  legal  fenfe  ufed  by  us,  is  a  dire^  GaU 
licifm  from  the  French  pradice.  The  iinglifh  term,  and  the  proper 
one,  is  proclamation  cf  rebellion  ;  a  form  analogous  to  our  denuncia* 
tion,  and  proceeding  exadly  upon  the  fame  original  caufe,  viz*  dis- 
obedience to  the  Sovereign's  aathority. 

*  Ihcrefore  I B.  mejfcnger^  pojp^d  to  the  market  crofs  of  Edinburgh^ 

•  (or  to  the  market  crofs  of  A.  head  burgh  of  the  Jheriffdom  thereof^ 

•  ivithin  nvhich  the /aid  C.  r^^r/.*^— Of  old,  it  feems,  denunciations 
were  not  regularly  made  at  the  market  crofs  of  the  county  where  the 
pariy  dwelt,  but  generally  at  Edinburgh.  This  was  chiefly  owing 
to  the  necefliiiy  and  bad  government  of  the  times ;  for  there  were  fe- 
veral  county  towns  in  the  kingdom  to  which  fafe  accefs  could  not 
be  had  for  bufinefs  of  that  kind.  The  z6t  75.  Parh  1579,  c\em\f 
appoints  the  denunciation  to  be  made  at  the  market  crofs  of  the  (hire 
where  the  party  dwelU  ;  and,  in  a  cafe  marked  in  the  Didionarj  *y 
the  Lords  found,  that  a  pany  put  to  the  horn  muft  be  denounced, 
conform  to  the  a£t  1379,  notwithftanding  one  hundred  years  unin* 
terrupted  cudom  to  the  contrary  t«  In  the  1666,  the  Lords  found 
a  denunciation  at  the  market  crofs  of  Edinburgh,  as  communis  pQm 
tria^  fufficient  againft  a  party  out  of  the  country  %.  The  fame  caufes 
which  rendered  the  denunciations  irregular  before  the  adl  of  Parlia- 
ment, were  attain  attended  with  the  fame  effeds,  and  brought  a 
number  of  denunciations  to  the  market  crofs  of  Edinburgh.  This 
was  attended  with  one  very  happy  confequence.  The  abfurd  qvA^ 
torn  of  fingte  efcheats,  and  other  confequences  of  denunciatioUi  re- 
ceived the  firft  eicdual  check  from  thi&  fortunate  irregularity.    One 

of 

*  Vol.  I.  p.  l6\.  t  CoItH,  i;S3,  E.  Aogus  againft  the  donator  of  his 
cfcheat.  %  Newbralb,  lA  February.  1^6,  ConniDgham  againft  Cuiw 
m^ghain.-^Dift«  ^oL  i*  p«  a6i. 
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of  ihcfe  coniVquences  was,  that  the  party  could  i>ot  defend  himfelf 
in  any  Uw  <uit.     But  the  Lords  found,  *  That  the  denunciation  at 

•  thecrofs.of  Edinburgh  could   not  hinder  the  party  denounced  to 

•  have  perfonam  flandi  in  judicio  */  From  this  decifion  we  learn, 
that  captions  upon  denunciations  at  the  market  crofs  of  Edinburgh 
came  in  by  a  pradical  abufe,  and  that  the  efcheat  confequent  upon 
the  rebellion  was  confidered  to  be  a  much  heavier  punifhment  than 
the  impiifonment  of  the  perfon.  The  Judges,  therefore,  feem  to 
have  pafTed  over  every  obje£lion  which  flood  in  the  way  of  the 
debior*8  imprifonment.  They  looked  uppn  it  as  a  matter  of  little 
moment,  and  laid  hold  of  every  circumftance  to  prevent  the  confe- 
quences  of  the  efcheat.  Meantime,  creditors  who  had  no  intereft 
but  to  recover  their  debts,  continued  to  denounce  their  debtors  at 
the  market  crofs  of  Edinburgh  ;  and  thus  a  great  number  of  hom- 
ings were  reduced  to  foe  nothing  more  than  fteps  towards  obtaining 
captions. 

*  There ^  after  my,  crying  of  tbret  fevered  oyeffes^  making  open  pro^ 
*. .  ^tarnation  and  public  reading  of  the  nvitbin  written  letters  and  ek^ 
\  ecutton**r^So  much  were  the  ideas  of  our  Judges  improved  to« 
Witrds  the  end  of  the  laft  century,  and  fo  hateful  did  the  procefs  of 
efcheats  appear  to  them,  that  they  annulled  a  horning  becaufe  the 
denunciation  bore  only  tbee  oyejfes^  in  place  of  three  oyefles;  fo  that 
there  was  nothing  wanting  J>ut  the  letter  r*.  The  decifions  varied  up- 
jon  this  point  in  the  cafe  of  other  diligences.  The  number  of  the  oyeflea 
.were  not  entirely  fixed.  Fountainhall  tella  us,  that^  in  a  cafe,  7th 
December  1698,  the  Lord  Regifter  was  ordained  to  try  the  cuftora 
as  to  tl^  oyefTes ;  andy  though  an  a  A  of  Sederunt  was  intended  to 
regulate  them  for  the  future,  it  was  not  made ;  and  fo  the  cuftom 
remained  unfixed^^  Pra&ice  has  certainly,  fince  that  time,  fixed  them 
to  the  number  of  three.    Befides  crying  the  oyefleS|  the  meflenger 

C^q  2  "  addS) 

*  ft4th  January  1674,  Blair  agajsft  Bliin 

t  Foont.  acth  February  j48o,  Gordon  agtinft  Graf. 
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adds,  making  open  proclamation.  It  is  not  knowa  what  the  cffieer 
coniiders  the  oy^es  to  be  ;  for  they  are  certainly  open  proctama* 
tion.  Another  part  of  it,  ia  the  public  reading  .of  the  letters,  and 
execution.  In  a  cafe  in  FountainhalU  it  was  objeiSed  to  a  denun« 
ciation,  that  it  did  not  bear  the  reading  of  rhe  execution^  as  it  did 
the  horning  itfelf,  as  was  conftantly  in  life  to  be  done,  conform  to  a 
teftificate  under  the  hand  of  the  keeper  of  the  regifter  of  homings. 
The  Lords  found,  that  there  was  no  exprefs  ^aw  or  9lOl  of  Parlia- 
ment requiring  that  folemnity  ;  and  that  cuflom  was  not  -come  to 
be  fo  fixed  as  to  be  obltg^tory^  there  being  denunciations  both  ways; 
and,  though  fome  cautious  meffengers  adjeded  that  formality,  this 
was  not  enough  to  make  it  grow  up  to  an  univerfal  uniform  prac- 
tice ;  therefore  they  repetted  the  nullity^  and  fuftatned  the  denoa- 
ciation  *. 

^  /  duly^  and  lawfully  denounced  the  /aid  A.  hii  Majtfty^s  rehel^ 
*  and  put  him  to  the  hom^  hy  three  fever al  blafts^  for  bis  dtJtAediineek 
—-The  three  btafts,.  like  the  three  pye(&s,  were  not,  ar  firft,  pointa 
of  form.  Hornings,  in  the  beginning  of  the  itnrenteenth  century, 
before  the  tnjuftice  of  eCchears  had  made  a  proper  impreffion  upoa 
the  Judges,  were  often  fuftained,  thoHgh  deficiem  m  that  ariiclef^ 

Since  the  abolition  of  efcheats  by  the  jusifdidion  ad,  the  cere^ 
monies  of  this  bufTnefs  are,  in  moft  cafes,  of  very  little  confequence^ 
being  only  preparatory  fteps  to  the  caption^  or  warrant  of  impnfon- 
ment.  Accordingly,  few  or  tro  queftions  ha«Te  incurred  upoa  their 
import,,  except  in  the  particular  cafe  we  are  ft>os.  to  mention*  If  no 
denunciation  ia  made  within  year  and  day  of  the  date  of  the  execu* 
toon,  the  charge  fa]l<»,  and  the  horning  muft  be  executed  agaio^ 
This  is  not  only  a  point  of  eftabliflied  pradicei.  but  is  a  pan  of  thfr 
ancient  law  common  (^  the  whole  ifland  of  Great  Britain.  The 
£agli(k  carry  iti  farther  than  we  do*^    If*  after  ludgiAeni  obtained 
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ae  t%tvXMitk  be  Xtktfk  out  upon  ic  for  a  year  and  a  day,  the  law 
prefiimes  that  the  fenteace  of  Court  has  been  obeyed  ;  and  no  exe« 
euiion  can  iflfue  umil  the  defendant  be  again  called  into  Court,  ta 
fliow  reaiba  why  it  ihould  not  ifluc.  This  dii^edly  cotncidea  with 
our  fuonmons  of  wakening,  and,  in  fome  degree,  with  our  procefa 
of  horning ;  for,  if  no  denunciation  follows  within  the  fame  fpace^ 
our  law  alfo  prefumes  that  obedience  has  been  paid  to  the  charge^ 
until  a  new  one  it  given  ta  the  debtor. 

The  next  Hep  is  to  regider  the  horning^  in  terma  of  the  oftenr 
ipentioned  a&,  c.  75.  anno  1579*  The  pradice,  in  thefe  points,,  ia 
to  make  a  copy  of  the  horning  and  of  the^ executions  almoft  verba* 
tim.  This  copy  is  carried  to  the  regiller  of  hornings,  with  the  prioi- 
cipal  letters :  There  they  are  compared  by  the  clerk,  and  the  copy^ 
i^tainedi  in  order  to  be  laid  up  and  booked^  The  clerk  next  dayf. 
returns  (he  principal  with  twa  certificates  of  the  regillration,  and  it» 
dates  ^---one  in  the  foot  of  the  principal  letters,  and  the  other  below 
the  execm ionsv  Thisi^  in  terms  of  the  zQl  1579,  "^"^  ^  ^^^^  with* 
in  fifteen  day^  of  the  date  of  the  denunciation.  The  original  purr 
pofe  of  which,  wa&  no  jother  shan  to  gjifve  informarioji  to  the  Crowni 
of  the  fittgle  ekbeat  hiving,  lalien  upon  the  denuociation,  that  th& 
party  m^hc  be  punifihed^  is  terms  of  .that:barfa|arotts  ad.  If  the  re« 
giftration'  be  omiited  within  the  fifteen  days  of  the  denuQciatioot  thct 
praAfce  ia  toi  denpiiaoe  :agaifi,  and  to  regiller  the  fecond  execution*  . 

As  the  eoiratry  was  divided  int^rega^ities,  baillieiaes,  and  ftewart«». 
nts,  belonging  to  rhe^great  vafTaJs  of  the  Crown,  who  were  not  ta^ 
ken- notice  of  in  the  ad  15791  ^^^7  ^^^^d  themfeives  hurc  by  regi^ 
Ibations  going  eatireiy  to  the  King's  fberifis*  Ihey  complained^ 
and  obtained  redrefs  by  the  idSth.  ad  of  the  15th  Parliament  o£ 
JSimes  VL  which  appointed  the  denuDctatiooe  to  be  at  ttie  market 
croflfes  of  the  feveral  jurifdidions,  and  the  regiftration  to  be^n  their 
books.  Regiftrations  were  at  that  period  judicial  ads,  a  great  deal 
moce  folemn  thaA  Any  thing  we  now  are  accuflomed  to  ;  and  tfaere«»^ 

^     fore 
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fbrt  Aey  ^uW-oiily- be  ddn6  while' the 'Judgtaf^mfe  fitrtnjf.  "'Theie 
Judges  from  negHgifence, 'and  ofrtner  ffoiti  pAtt^ality^  threw  many 
bais  in'the  way  of  thii  formr*  -To  rem^y  thefc  things^  another  ad: 
war  made  immediately*  fubfcquent  to  the  former  one,  c.  269.  of  the 
feme  Pafftahient.  This  ad  is  the  original  authority  of  the  general 
rcgift^r  of  'hbrhinj^'  a(t  Ediribilrgh.     We  refeVve  what  we  have  fur- 

ther  to  fay  upon  it  tintfl  we  come  to  treat  of  the  inhibition. 

_  «      • 

The  diftindtion  between  a  denunciation  upon  which' efcheat  fol* 
Ibwed/and  that  which,^  by  pfadicet  warranted  the  ordinary  caption^ 
t^as,  it  ati  earty  period;  fo  great,  that  the  latter  were  granted  upon 
hnrnlngji  without  rlegiflfration.  This  was  corrcQed  by  an  aft  of  Sc* 
derunt  ipfh  of  November  1679,  Government,  fo  far  back  as  the 
1592,  became  fenfible  of  the  exrrd^me  abfurdity  of  denouncing  a  man 
rebel  for  a  civil  debt,  by- no  greater  fblemnify  than  they  proclaiated 
him  a  rebel  or  traitbr  t6  the  ftare.  —By  an  aft  of  that  Parliament^ 
therefore,  it  was  ordained,  that,  letters  of*  treafon  (hould  thencc^foith 
be  executed  by  heralds  or*  purfuivants,  bearing  their  coals  of  arms, 
and  not  by  blafts  of  a  horn,  but  by  (bund  of  trumpet. 

The  only  riem'aiiider  thiait  w<  now  hiaKve  of  the  effeft  of  denuncia* 
tion  regards  the  cil'rretky'bf  annualrent.,  1  his  was  firft  ellabli(hed 
by  the  20th  aft  of  the  2 bth  James  VL  anno  1621. ,  The  penal  ef- 
feft bf  this  ftatute  w^is  fbr  fome  time  allowed,  jult:as. captions  were^ 
without  either  i-eguFairMi^uQciati&n  or  regiftration,  aiEid  that  upon 
the  abfurd  idea  of  add^g  to  the  penalaiea  :  of  >  civii  rebellion.  But^ 
By  the  decifions  in  the  hcginnmg  of  this:  century,  more  liberal 
Judges  fo  fair  bahifhiiid  thefe  ideas,'*  difgraceful  to.  our  jurifprudence, 
tibrt,  without  offending  the  letter  of  theMaw,  they  tound,  that  unieia 
hbriiings  werd  deno^mced  and  regiftered  in  the  precTe  terms  of  the 
afts  of  Parliament,  though  they  might  be  warrants  for  captions,  they 
did  not  entitle  the  creditor  to  intereft  upon  the  ibm  tot^l  of  his  dili- 
gence. I  he  deciiions  will  be  found  in  the  different  colleftions,  par- 
ticularly in  Lord  Kaimes's  remarkable  decifionst     if^  therefore,  you 
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intend  to  accumulate  principal  and  intereft  into  one  Aim,  due  by  a 
debt  upon  which  horning  has  followed,  you  mud  be  careful  to 
have  it  denounced  at  the  market  crofs  of  the  head  burgh  of  thfc 
county  where  the  debtor  refides^  and  to  have  it  recorded  in  the 
books  of  the  (herifiP  of  the  fame  (hire  ;  for  the  regalities  and  other 

fubaltera  jurildiClioas  were  totally  aboiilhed  by  the  jucifdi^ion  aft 
1746. 


Caftioth 


T 


iff 


1 


^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^''''"^''^T'^^''**™TT*iT*'^*^"*TT^^j 


Caption. 


WHEN  a  debtor  furrendered  his  perfon,  in  terms  of  the  letters 
of  four  forms,  he  became  a  prifoaer,  not  to  the  creditor^ 
but  to  the  King;  and,  of  confequence,  he  was  confined  in  a  royal 
caftle,  fuch  as  Edinburgh,  Stirling,  Blacknefs,  &c.  wherCi  as  a  pri- 
foner  of  date,  he  enjoyed  the  free  air,  confined  alone  to  the  pre** 
dnds  of  garrifons.  For  this  purpofe,  the  debtor  himfelf  was,  by 
the  four  forms,  directed  to  apply  to  the  Keeper  of  the  Signet  for 
letters  from  the  King  to  the  Governour  of  the  Caftle,  commanding 
him  to  receive  the  bearer,  and  to  detain  him  in  ward,  until  his  Ma« 
jefty^s  pleafure  (hould  be  further  known.  From  the  tenor  of  thefe 
warrants,  it  would  appear,  that  the  prifoner  might  have  been  libe- 
rated at  the  King's  pleafure ;  and  upon  principles,  we  may  infer,  that 
this  originally  was  in  the  King's  power,  efpecially  fince  he  could 
have  granted  a  protedion  to  the  party  againft  the  diligence  of  his 
creditor,  and  all  its  confequcnces.  The  words  of  the  letters  of  four 
forms  arc :     *  To  enter  his  perfon   in  ward  within  our  Caftle  of 

*  Dunbarton,  therein  to  remain   upon  his  own  expences,  ay  and 

*  while  he  hath  fulfilled  the  command  of  ihir  our  letters,  and  be 

*  freed  by  us  therefrae/  A  debtor  who  had  thus  obediently  deli- 
vered himfelf  to  confinement,  was  undoubtedly  under  the  King*s 
mercy,  and,  by  our  old  law,   was  entitled  to  feveral  advantages. 

*  Gif  any  perfon  (fays  Balfour)  be  in  the  King's  ward  or  captivity, 

*  all  adions  intcntit  againfl  him  or   contrare  any  oiher  perfon, 

•  quhilk 


* 

*•  'Quhilk  rpay.  be  prejudicial  to  his  heritage,  aucht  and  fould  ceafc, 

*  until  1  he  be  freed  and  relievit  of  the  faid  ward,  and  may  compear 

*  to  mak  his  <lefencc  as  principal  pahy,  or  zit  for  his  interes  *.' 

As,  for  a  long  period,  nobody  was  imprifoned  but  for  refufing  to 
do  or  perform  fomething  which  was  prefumed  to  be  in  his  power  j 
fo,  upon  the  voluntary  furrender  of  a  man's  perfon  to  ward,  the 
nature  of  the  charge  was  taken  into  confideration,  and  the  party 
liberated,  upon  finding  caution  to  pay  damage  and  intereft,  in  cafe 
it  was  found  that  performance  could  not  be  made  in  tenninis.  If, 
on  the  other  hand,  the  party  did  not  obey  the  third  charge,  but  al- 
lowed himfelf  to  be  denounced  rebel,  his  obedience  came  too  late  ; 
and,  though  he  did  deliver  up  his  perfon,  yet  he  was  confidered  as 
a  rebel,  and  his  efcheat  took  place ;  but,  if  he  ftill  difobeyed,  a 
warrant  was,  in  the  next  place,  iffued  out  by  the  Court  of  Seflion, 
under  the  Signet,  to  feize  him  wherever  he  could  be  found.  *  Eaque 
'  denunciatione  fada  (fays  Craig)  literae  ad  qiiofcunque  m^giftratus 

*  in  xjuorum  territoriis  debitor  apprehendi  poteft,  a  Senatu  dirigun* 
'  tur  ut  debitotis  corpus  cuftodiae  mandent.'  A  caption  or  warrant 
of  this  kind  being  liTued,  the  fituation  of  the  debtor  altered  greatly 
to  the  worfe;  he  was  now  made  guilty  of  contumacy,  difobedicnce, 
and  rebellion.  He  had  forfeited  his  rights  as  a  fubjedl  ;  and,  there- 
fore, in  place  of  being  received  under  the  King's  ward  in  a  caftle, 
he  was  to  be  feized  upon  in  whatever  place,  a-nd  by  whatever  magi- 
flrate  he  could  be  found,  and  detained  in  a  burgal  tolbpoth,  a  dun- 
geon, or  any  place  of  confinement  neareft  to  the  fpot  where  he 
happened  to  be  taken.  Although  our  Barons  and  great  proprietors 
had  prifons  in  their  caftles,  yet  thefe  were  kept  for  the  puniftiment 
of  delinquents  wirhin  their  own  jurifdidions.  They  were  not  obli- 
ged to  receive  debtors,  or  the  prifoners  of  the  King.  Our  counties 
never  feem  to  have  had  prifons  appropriated  to  them  as  feparate  ju- 
rifdidions i  and  therefore  the  royal  boroughs  came,  of  necefliiy,  to 

R  r  have 
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have  the  cuftody  of  all  debtors  apprehended  for  civil  debtr.  tn  this* 
manner  the  place  of  coiifinement  of  debtors  in  Scotland  came  to  be^ 
changed  from  the  refpedtable  and  wholefome  ward  of  our  caftles,  to 
the  dirty  and  uiihealthful  dungeons  of  our  burghs. 

The  Privy  Council  of  Scotland,  and  very  often  the  Lords  of  Sef- 
fion,  were  in  ufe  to  iflue  letters,  appointing  people  accufed  of  crimes, 
and  fometimes  merely  fup^r  tnquirendis^  to  appear  before  them  at  a 
day  certain,  under  the  pain  of  rebellion.  Lord  Stair,  in  mention- 
ing this^kind  of  procedure,  terms  thcfc  letters  extraordinary^  executo-^ 
rials ;   and   mod  extraordinary   they  were  upon   many  occafions. 

*  Upon  thefe,  (fays  he),  not  only  denunciation  may  pafs  upon  which 

*  efcheat  and  liferent  fall*;  but  likewife,  in  fome  cafes^  the  certifica*- 

*  tion  of  thefe  letters  is  under  the  pain  of  treafon,  in  cafes  where  it 
*'  is  fo  appointed  by  (latute  or  cuftom;  and  likewife  letters  of  fire 

*  and  fword,  in  cafe  of  deforcement  or  refiftance  of  the  ordinary  ex- 
^  ecutions  by  continued  open  force  in  arms.    But  the  charges  againfi 
^  fuch  perfons  to  enter  their  perfons  in  fuch  prifons,  under  the  paiQ 
*-  of  treafon,  are  competent  for  making  capticms  effedlual,  and  £houId 
^  be  firft  ufcd  before  letters  of  fire  and  fword,  which  are  the  laft  le- 
^  gal  executions  warranting  all  manner  of  force  of  arms  that  is  com^ 
^  petent  in  war  *.*^    Of  the  captions  here  mentioned  by  Lord  Stair,, 
we  have  an  inftrudlive  inftance  in  the  warrant  granted  by  the  Privy 
Council  upon  the  8th  June  1566)  againd  the  perfons  accufed  of  the 
murder  of  David  Ri/zio  f.     From  this  adl  of  the  Privy  Council,  we 
fee  that  the  fixed  ftyle  of  the  caption  is  of  great  antiquity >.  little  or 
no  alteration  having  been  made  upon  it  fmce  the  reign  of  Mary^ 
The  principles  are  alfo  entirely  the  fame;,  and  there  was  little  or  no» 
difference  between  the  warrant  for  feizing  a  traitor,,  a  murderer,  oc- 
a  debtor.     All  of  them  were  to  be  taken  not  as  criminal  murderers 
or  debtors,   but  as  rebels  to  their  Sovereign  ;  the  one  for  non-ap- 
pearance in  court,  and  rhe  other  for  non  payment  of  their   debt.— ^ 
We  Ihall  now  proceed  to  confider  the  ftyle  of  this  diligence. 
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The  horning  being  properly  executed,  denounced,  and  regiftered, 
is  gTven  in  to  the  Biii  Chamber,  with  a  bill,  dating  that  the  debtor 
liad  been  duly  denounced  rebel,  and  put  to  the  horn,  for  not  ma- 
king payment  of  fuch  a  fum,  contained  in  fuch  a  bond,  &c,  and 
therewith-  produced  ;  therefore  praying  for  letters  of  caption,  ia 
common  form.  The  clerk  to  the  bills  examines  the  horning  ;  and, 
finding  the  formalities  duly  obferved,  he  writes  upon  the  bill,  *  Fiat 
*  ut  petitur^  becaufe  the  Lords  have  feen  the  regiftered  horning 
^  within  mentioned.*  This  bill  is  the  warrant  for  expeding  the  let- 
ters of  caption.  It  would  be  fuperfluous  to  enter  into  the  minutiae 
of  the  ftyle  of  the  firft  part  of  this  diligence,  as  every  thing  that  can 
be  faid  upon  it  will  be  found  in  the  proceeding  treatife  upon  letters 
of  horning.  It  will  be  obferved,  however,  that  it  is  not  the  refufal 
to  pay  the  debt  which,  in  the  preamble  or  narrative  of  the  caption, 
the  King  takes  fo  much  amifs  ;  it  is  the  denunciation  to  the  horn, 
and  the  4debtor*s  continuing  in  rebellion,  in  contempt  of  the  laws, 
which  calls  forth  the  refentment  of  the  Sovereign,  and  feems  tojuf- 
tify  the  ftern  and  peremptory  order  for  imprifonment. 

In  the  courfe  of  the  hiftory  which  preceded  this  difcourfet  it  was 
mentioned,  that  the  execution  of  all  decrees  and  fentences  of  fupe* 
rior  courts  belonged  to  (heriffs,  (le warts,  and  magiftrates  of  burghs, 
within  their  refpcdive  jurifdiQions,  and  that  this  execution  pro- 
ceeded upon  writs  ifTued  from  the  fupcrior  courts  to  the  inferior 
judges,  who  executed  them  accordingly,  and  returned  a  certificate 
of  what  they  had  done  in  confequence  thereof.  We  likewife  re* 
jparked,  that  the  extreme  negligence  of  our  heritable  (heriffs,  in  do- 
ing their  duty,  introduced  the  neceflity  of  making  Jldcriffs  in  that 
part  to  do  the  common  bufmefs  of  the  nation,  all  of  which,  to  this 
moment,  continues  to  be  performed  in  England  by  the  municipal 
officers  themfelves.  In  James  V.'s  time,  the  heralds,  purfuivants, 
and  inacer?,  came  to  be  fpecia'ly  conjoined,  as  we  find  from  the 
58fh  nia  ot  the  Inftitution  of  the  College  of  Juftice,  anno  15:7. 
Our  ancient  ftaiutc-book  is  full  of  complaints  againd  (heriffs  and 

^  ^  ^  judges, 
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judges,  v^ho  were  fometimes  fined,  deprived,  and  condemned*'  m 
payment  of  the  party's  debt,  which  was,  no  doubt,  the  proper  and 
natural  puniihment ;  but,  owing  to  .the  unceafing  calamities  of  the 
times,  no  fteady  methods  were  pradifed.  Balfour  reports  three  de- 
cifions  in  which  the  fherifis  and  magiftrates  of  towns  were  fubjeded 
by  the  fupremC  court,  for  refufing  and  delaying  to  execute  de- 
cree?, in  confequence  of  letters  direSed  to  them^  in  payment  of 
the  debts,  and  their  goods  ordered  to  be  poinded  to  the  amount. 

The  extreme  vreaknefs  of  the  Scottilh  gotcrnmcnt  arofe  chiefly 
from  the  Grown  being  not  only  entirely  dripped  of  its  proper  land^ 
ed  patrimony,  but  even  of  its  political  government,  by  the  infati- 
able  nobility,  who  held  their  jurifdidions  by  the  fame  title  as  that 
of  their  eftates  ;  fo  that  the  King  had  little  or  no  auihority  over 
the  judges,  flieriflfe,  or  other  officers  of  his  kingdom.  We  former* 
ly  had  ocoafion  to  obfcrve,  that  the  whole  diforders  of  the  kingdom 
were  attributed  to  the  difobedience  of  authority,  and  the  opporcu- 
nities  of  eluding  the  law,-  which  brought  upon  the  body  of  ilie  fub* 
jeds  the  horning  and  outlawry  for  civil  rebellion.  The  fame  caufes 
involved  the  inferior  judges  in  the  fame  corifequences  with  a  great 
deal  more  juftice  ;  for  what  obedience  could  be  expefted  from  the 
people,  when  the  civil  officers  were  often  themfelves  the  greateft 
contemners  of  authority  ?  Among  the  many  a^ts- compelling  infe- 
rior judges^to  their  duty,  there  is  a  particular  one  in  the  I2th  Par* 
Mament  of  James  VI.  c.  126.  anno  1587,  *  anent  the  duties  of  (he* 

*  riffs  and  judges  ordinar,  their  deputes  and  clerks.'  They  arc 
thereby  ordered  to  put  the  laws  of  the  realm  to  due  execution^ 
*•  Specially  in  the   fearching,   fecking^  following,  perfuing,  appre* 

*  bending,  committing  to  waird,  and  prefenting  to  juftice  of  decia- 
^  red  traitors  and  rebels  contemmandly  remaining  at  the  horn,  and 
^  ftanding  regiftrate  in  their  awin  bukesuii relaxed,  op  in- doing  juf- 
^  tice  upon  them,  gif  they  have  commiffion  to  that  efFe£l  j  and,  gif 
^  they  cannot  apprehend  rhe  laids  traiiors  and  rebels  within  the 
^  bounds  of  their  awin  jurildi<itioa,  to  make  denunciation  to  the  (he* 

•  rife 
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*  rifFs  and  judges  ordinar.of  the  four  halfs  about,  that  fik  perfons  are 
■^  fled  within  their  bounds,  requiring  them  to  ufe  the  like  diligence 

*  in  fearching  and  apprehenfion  of  them,  as  they  will  anfwer  to  his 

*  Majefty  at  their  peril,  and  under  the  fame  pain  that  the  traitors 
•^  or  rebels  has  incurred.'  Notwithftanding  this  a6l  has  met  with 
the  approbation  of  Sir  George  M*Kenzie,  who  perhaps  found  it 
fiiitable  to  the  temper  of  the  times,  yet,  to  the  prefent  age,  it  appears 
fraught  with  wanton  feveriiy*  Indeed,  nothing  can  place  the  mife^ 
rable  impotence  of  the  civil  government  of  Scotland  in  a  ftronger 
light  than  the  form  now  under  examination.  In  the  reign  of 
James  VI.  the  government  of  Scotland  appears  to  have  been  at  regu- 
lar war  with  the  nation.  It  inflidted  its  heavieft  punifliment,  the 
punifhment  of  rebellion,  equally  upon  the  innocent  debtor  who 
could  not  pay,  and  the  judge  who  delayed  to  be  the  inftrument  of 
his  misfortune.  Both  were  to  be  involved  in  rebellion,  and  to  fuf- 
fcr  the  punifhment  of  traitors.  Upon  thefe  extraordinary  princi- 
ples our  caption  is  modelled  ;  and,  without  knowing  them^.  the  (lyle 
would  be  totally  unintelligible. 

*  We  charge  yoUy  that  incontinent  thir  our  letters  feen^  ye  pafsi^  and 
*'  in  our  name  and  authority  command  and  charge  the  /heriffs  of  the 
^'  Jheriffdoms^  &c.— This  is  not,  in  fadk,  a  caption,  or  plain  warrant 
to  incarcerate  the  party  ;  it  is,  in  reality,  a  norning,  aqthorifing  a 
meflenger,  or  (heiifF  in  that  part,  to  charge  the  real  flieriffs  of  the 
county,  and  other  inferior  judges,  to  exert  their  diligence  in  fearch- 
ing for  the  debtor.     To  the  lift  of  the  inferior  j-udges  are  added 

*  meffengers  at  arms,'  who,  by  the  adlof  James  V.  formerly  quoted^ 
were  bound  to  execute  the  decrees  of  the  fupreme  judges  in  con- 
junction with  the  (herifFs.  .  Even  the  other  meflengers,  whole  con- 
currence might  be  neceflary  in  this  bufinefs,  were  not  to  be  required 
as  fervants  of  the  ICing^  and  executors  of  the  law,  but  to  be  charged 
by  the  brother  meflenger  to  whom  the  letters  of  caption  are  direded, 
under  the  fame  penalty  with  the  other  judges. 

'To 
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•  To  pafs^  fcarch,  fcek^  take,  and  apprehend  the  faxd  A.  B.  and  O. 

•  D.rtbclsforefaid^  ^wherever  they  may  or  can  be  apprehended  nvitbtn 

•  the  bounds  oj  their  offices  and  jurijdiiiions.^ — The  letters  of  horning 
are  only  diredcd  to  meflengers,  or  flxeriffs  in  that  part,  becaufe  ihey 
had  nothing  to  do  but  to  charge  and  denounce  the  debtor,  in  which 
no  aflidance  was  necelTarjr*  But  the  caption  is  dire£ted  in  a  very 
different  manner.  The  apprehending  of  a  man  was  an  aft  of  too 
great  moment  to  be  affedied  by  a  fingic  officer,  or  even  by  feveral  of 
them,  without  the  affiftance  of  the  judge  of  the  jurifJiilion,  and 
his  poffe  comitatus^  or  officers  of  the  burgh.  No  attempt  oi  that 
kind  could  be  made  wiih  fuccefs,  or  even  with  (afety.  Thefe  judge*^ 
however,  efpecially  thofe  of  the  regalities,  and  other  heritable  jur if- 
didions,  looked  upon  the  interference  of  the  King^s  meflengera,  and 
other  flxeriffs  commiffioned  for  the  purpofe,  with  a  jealous  eye. 
They  confidered  their  attempts  as  incroachments  upon  the  rights  and 
privileges,  of  their  offices,  and  therefore  were  naturally  inclined  to 
affift  rebels  of  all  kinds,  and  to  protect,  inftead  of  fetzing  them. 
By  addreffing  the  letters  of  caption  then  diredly  to  the  flieriffii, 
(lewardsii  and  magiftrates,  their  privileges  were,  in  appearance,  pre- 
served entire ;  but  they  paid  dearly  in  the  fequel  for  this  diftinftion. 

*  And  being  apprehended  therein^  to  keep^  detain^  and  ivithold  them 

•  in  fare  ivard^  firmance^  and  captivity^  nvithin  their  rejpeilive  toll-- 
^  booths ^  and  others  their  ^warding  places.'^ — From  the  letters  of  four 
forms,  we  learned  that  the  King's  caftles  were  the  only  places  for 
confining  the  fubjeds  of  the  kingdom  for  civil  debt.  There  were 
no  prifons  for  that  purpofe,  becaufe  the  law  acknowledged  no  exe- 
cution againft  the  body  of  the  debtor  for  non-payment  of  money, 
or  non-performance  of  contrads.  That  the  dignified  churchaieti 
had  prifons  for  punifliment  of  their  own  irregular  or  criminal  mem- 
bers, is  a  certain  faifl.  No1>i(hops  palace  wanted  a  place  of  that 
kind  ;  and  feveral  of  their  palaces,  fuch  as  St  Andrewst  were  caftles 
equal  in  ftrength  to  any  in  the  nation.  Our  hiftory  is  full  of  im* 
prifonments  of  people  in  thefe  places.;  and  it  may  juftly  be  prefu- 

mcd. 


Caption.  ^19 

med,  that  the  prlfons  of  the  biihops,  and  their  officials,  received  the 
debtor  taken  upon  caption  for  difobedience  to  the  church.  The 
burghs,  we  fee,  had  places  of  confinement  fo  early  as  Robert  I.  by 
in^hom  adls  of  warding  within  burgh  were  originally  authorifed.  The 
word  tollbooth  plainly  (hows  what  fort  of  prifons  our  burghs,  as  well 
as  thofe  of  England,  were  firft  poflefled  of;  for  tollbooth  is  an  old 
£ngli(h  word  ufed  by  feveral  of  their  auihors.  The  tollbooth  was 
no  othcr^than  a  temporary  hut  of  boards  or  planks  ereded  in 
f^irs  and  markets,  in  which  the  cuftoms  or  duties  were  coUcded, 
and  where  fuch  as  did  not  pay  were  of  confequence  confined. 

•  Therein  to  remaith  upon  their  proper  charges  and  expences^  until' 
^  they  have  fulfilled  and  obeyed  the  command  and  charge  of  our  letters 
*  of  hormngt  and  be  orderly  relaxed  from,  the  procefs  of  horning  there^ 
^  in  contained? — As  civil  rebellion  was  held  to  be  fuch,  a  grievous 
crime  againft  the  fovereign  authority^  fo  the  debtor  being  once 
denounced  and  imprifoned,  payment  of  the  ^bt  did  not  liberate 
him.  He  had  been  proclaimed  a  rebel  by  the  King*8  letters^  and 
therefore  it  behoved  him  to  receive  a  pardon  in  form  by  other  let- 
ttrs,  termed,  *  letters  of  relaxation?  which  alfo  contained  a  warrant 
or  charge  againft  the  keepers  to  give  him  his  liberty.  For  being, 
incarcerated  as  the  King*s  prifoncr,  by  virtue  of  a  royal  mandate* 
another  order  was  neceffary  for  his  difcharge.  At  the  fame  time,  it 
came  in  time  to  be  und^rftood,  that  this  could  not  be  done  without 
the  confent  of  the  creditor.  It  behoved,  thcrefore,^  both  the  King 
and  the  private  party  to  concur  in  the  liberation,  as  we  find  by  3i 
decifion  reported  by  Balfour  *. 

•  And^for  that  ejffeSl,  that  you  make  feiked  and  locked  f aft  houftsi^ 
^  Mtes^  and  doorsy  open  and  patent^  and  ufe  our  keys  thereto? — Thia* 
part  of  the  warrant  is  authorifed  by  the  barbarous  ftatutes  formerly 
noticedv  provided  for  the  purfuing,  taking,  and  apprehending  of  re- 
bels, and  particularly  of  the  33d  of  the  2d  Parliament  of  James  Vf. 

anna* 

*  2gitb  July  1566,  Montgomery  againft  Semple.r— Balfour,  p.  kCi*. 
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anno  1575*  which  provides,  *  That  it  fall  be  lelfume  to  ony  ihantd 

*  follow  and  purl'ue  common  thieves  and  rebels  to  take  them  ;  ancl, 

*  pif  thry  enter  in  houfes,  it  fall  be  lawful  to  inyade,  break,  or  dc- 

*  fitov  thr  faitl  haiifes  by  fife  or  other  waySf  to  the  intent  of  taking 

*  or  flaying  the  faid  thieves  or  rebels.*  Force  and  violence  authe- 
rifcd  by  the  government  are,  by  an  old  and  vulgar  proverb,  termed 
icing's  kc.ys^  meaning  the  hammers,  axes,  and  other  inftruments 
ufed  in  force. 

*  Within  three  days  next  after  they  he  charged  by  you  thereto^  un^- 
^  der  the  pain  of  rebellion^  and  putting  them  to  our  horn  ;  tvith  certi-^ 

*  petition  to  them^  if  they  faillie^  our  other  letters  nvill  be  direiied^ 

*  charging  them  thereto  fimpliciter/— The  preceding  cpmmand  was 
thus  to  be  performed  in  three  days.  The  caption  then,  as  before 
obferved,  is,  in  reality,  nothing  more  than  letters  of  horning  ilTued 
a^ainil  the  iheri£Fs  and  magiftrates,  who,  by  that  means,  had  three 
days  to  confider  whether  they  were  to  do  a  piece  of  duty,  which  could 
pot,  perhaps,  admit  of  a  moment's  delay.  After  the  expiration  of  this 
(pace,  they  wer,e  to  be  charged  hy  other  letters  upon  three  days  morCi 
to  do  the  fame  thingt  and  then  a  new  fet  of  officers  were  to  be  charged 
to  denounce  them  rebels.  It  may  well  be  afked,  What  the  principal 
debtor  was  doing  all  the  time  ?  for,  in  following  out  fuch  a  round* 
about  procefs,  the  party  creditor  muft  very  foon  have  loft  light  of 
him  altogether.  The  whole  of  this  ridiculous  bufmefs  had  truly 
been  an  innovation  in  our  law,  occafioned  by  a  great  abufe  of  thi 
procefs  of  outlawTy,  which  was  only  fitted  for  a  very  few  particular 
cafes,  to  which  it  always  was,  and  continues  (lill  to  be  applied  id 
England.  \V<!  cannot  be  better  convinced  of  this,  than  by  compa- 
ring the  unnatural^  conftrained  terms  of  our  prefent  caption,  with 
the  plain,  fimple  precept  of  the  ancient  writ,  which  went  under  the 
fame  title,  diredled  to  the  flierifF,  for  apprehending  debtors  excom- 
municated by  the  church.  *  Quare  vobis  praecipimus  et  mandap 
*  mus  quatenus  didlos  B.  C.  D.  ubicunque  poterint  inveniri  per  cap- 
^  tionem  et  incarcerationem  corporutn  eorundim  ad  iatisfacienduiu 

•  Deo 
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^  Deo  et  fan^ac'  Matri  Ecclcfiac  ita  cf leriter  compellaris  qtiod  pro 
^  Teftro  defc^u  amplius  inde  juftam  quaere  mo  niam  noa  audiamu^t 

*  Ad  quod  faciendum  Yobts/  &c. 

*  Andy  if  tbir  our  Utters  be  put  to  execution  within  our  burgh  of 

*  Edinburgh^  that  the  concurrence  of  the  magiflrates  thereof  be  had 

*  qnd  obtained  thereto.^  This  is  generally  fuppofed  to  have  been  a 
complimenc  inferted  in  the  caption  by  royal  order.  This  opinion 
is  very  probable ;  but  there  was  a  more  fubdantial  reafoa  for  it. 
That  it  is  an  addition  made^  long  after  the  ftyle  of  the  caption  had 
been  fixed,  is  evident  from  its  inconfiftency  with  the  other  parts  of 
the  will  of  the  letters^  which  is  a  warrant  to  charge  the  magiftrates 
tfaemfelves  to  feize  the  debtor,  and  confequently  by  no  means  agrees 
with  the  order  to  afk  their  concurrence  previous  to  the  execution. 
It  is  alfo  evidentf  that^  at  the  period  of  the  infercion  of  this  order^ 
meilengers  had  been  in  pradice  of  apprehending  debtors  without 
troubling  the  magiftrates,  or  even  giving  them  any  notice.  The 
city  of  Edinburgh  was  too  often  the  fcene  of  tumtilt,  infurredion, 
and  diforder^  occafioned  by  the  concourfe  of  people  from  all  quar- 
ters of  the  kingdom  attending  upon  the  King  and  the  courts  of  juf- 
tice.  To  ftrcngthen  the  hands  of  the  magiftrates^  an  a&  was  rnade^ 
c  187.  of  the  13th  Pari,  of  James  Vi.  intituled^  ^  Anent  tumults 

*  within  the  city  of  Edinburgh,  and  obedience  to  be  given  to  the 

*  magiftrates  thereof.'  The  ftatute  fets  forth  the  inconveniencies  of 
tbele  tumults,  and  enads,  that  no  perfon  difobey  or  contraveen  the 
command  or  charge  of  the  provoft  or  bailies  of  Edinburgh  in  the 
execution  of  their  offices,  under  the  fevere  penalties  fpecified  in  the 
a£t.  And,  for  enforcing  their  authority,  the  magiftrates  are  autho« 
rifed  to  convocate  themfelves  in  armour,  to  raife  men  of  war,  and 
to  carry  arma.of.  all  kinds.  If  they  killed  any  perfon,  they  were 
not  to  be  liable  for  the  confequences.  This  ftatute  points  out  the 
origin  of  this  claufe  in  the  caption,  which  we  find  was  inferted  im- 
mediately after  the  date  of  this  adl.  No  piece  of  bufinefs  created 
more  fudden  frays  and  tumults  than  that  of  putting  captions  into 
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execution  ;  and  therefore  meflenglers  were  exprefsly  ordered  to' give 
the  magidrates  of  Edinburgh  previous  notice,  in  order  that  they 
might  take  meafures  for  preventing  difturbances  upon  that  occation. 
By  requiring  the  concurrence  of  the  magiftrates^  it  t»  not  meant  that 
they  could  refufe  to  give  it,  or  that  it  veas  requifne  to  the  legality 
of  the  execution  ;  it  is  no  more  than  an  order  of  expedience  and 
compliment*  In  pradice,  howeyer,  this  compliment  continued  to 
be  paid  until  within  thefe  ten  or  fifteen  years  paft.  The  method 
was  this :  The  meflenger  delivered  in  the  caption  to  the  Council 
Chamber,  and  got  it  returned  with  a  written  concurrence  to  its  ex- 
ecution, ftgned  by  one  of  the  bailies.  This  very  often  created 
delay  ;  and)  what  was  of  woHe  confequence,  the  people  abooc  the 
office,  feeing  the  captions  lying  publicly  upon  the  table*  gave  notice 
to  the  debtors,  who  by  that  means  efcaped  to  fanduary.  The  me^ 
fengersy  upon  repealed  infiances  of  this  inconvenience,  at  firft:  com« 
plained,  and  afterwards  ventured  to  omit  the  ceremony  of  concur* 
rence,  which  may  now  be  faid  to  be  in  entire  defuetude. 

Maving  thus  anahfed  the  Ayle  of  the  caption,  we  fliall  tiirn  to*  the 
analagous  writ  in  the  law  of  England,  viz.  the  commjjion  of  rebellion 
iflued  agaiaft  parties  who  refufe  to  make  appearance  to  the  fubpocna 
of  the  Chancellor  of  England.  It  proceeds,  upon  the  very  fame 
principles  of  outlawry  with  ow  horning  and  caption  ;  and  from  the 
fbrmt  it  will  occur,  that  it  is,  in  fubftance,  precifely  the  fame  with 
the  caption^,  and  th|M  tber*  ia  not  much  difference  even  i&  words  ^« 

The 

^  '  Gcprg^  &€.  fQ>  A*. ft  C  D«  Bk.F.  asd  &  H*.  greeting :  Wfaertat  by  piiUtc 
«.  proclamation  madfc  on  our  behalf,  by  the  (hcr'ff  of  Middlelex  iodiverie  places  of 
A  that' county,  by  virtue  of  our  writ  to  him  direAed,  A.  B..  hath  been  commanded; 
*  upon  his  aHedgeance,  perfonally  to  appear  before  us,  ib  our  C6urt  of  Chancery,  at 
^  a  certain  day  now  paft^  yet  he  hath  manifcftly  contemned  our  faid  conunandl 
^  Tbenefore wecommand  you,  jointly  and  fcveraliyf  to  attach,  or  caufe  the  faid  Ak 
^  B*  to  b(  attached  wherefoever  he  (hall)  be  found  within  our  hingdomioF  Gr§at  Brim 
^  taiftt^  at  a  rebel  and  contemner  ol  our  lawSy.  &  as  you  have  him,,  or  caofe  him  to 
^  bcbp&re  us  iaoor  (kidCannoft;  wbcaEcioever  it  fluU  then  be>  to  anfwer 
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The  t]oi«  refemblancc  muft  afford  the  cleareft  evidence,  that  the 
original  procefs  of  outlawry  was  the  very  fame  in  England  as  in 
Scotland,  and  that  the  difference  of  the  executive  writs  of  the  two 
nations,  at  this  moment,  has  entirely  arifen  from  the  contamination 
of  French  cuftoms  admitted  into  our  pra^ice  during  the  fifteenth 
and  fixteenth  centuries,  and  to  the  very  great  abufe  of  the  procefs  of 
outlawry  itfelf.  The  law  of  both  countries  has  in  this,  as  in  many 
other  things,  rejoined  in  the  fame  channel,  after  ages  of  deviation^ 
It  will  be  obferved,  that  the  Chancellor  has  been  pleafed  to  extend 
his  commiflion  too  far  ;  for,  by  the  words,  it  ihould  have  effe^ 
over  the  whole  kingdom  of  Great  Britain.  The  reafon  is,  that  the 
King  is  always  fuppofed  to  be  adually  prefent  in  Chancery;  but  the 
writs  of  that  Court  have  no  authority  in  Scotland,  and,  it  is  to  ba 
hoped,  they  never  will.  Our  caption  is  now  a  warrant  as  (imple 
in  its  Mature  ab  the  capias  ad  Jatisfaciendum ;  though,  in  (lyle  aAd 
form,  it  is  really  a  commiflion  of  rebellion.  We  now  acknowledge 
no  outlawry  in  civil  matters,  as  it  is  entirely  confined  to  crimes  { 
and  therefore  the  only  writ  which  fubftantiitlly  agrees  with  the  Eng** 
li(h  commiflion  is  our  procefs  of  fugitation  againft  criminals  who  fly 
from  juftice. 

The  next  thing  we  are  to  confider  is  the  mode  of  executing  this 
writ,  which,  though  now  looked  upon  as  a  warrant  to  feize  the  bo- 
dy of  the  debtor,  isf  as  before  obferved,  no  more  than  a  letter  to 
charge  the  iheriffs,  magiftrates,  and  other  inferior  judges,  to  feize 

S  s  2  the 


*  us,  as  well  touching  the  faid  contempt,  as  al(b  foch  matters  as  fiiall  be  th«n  and 

*  there  objeftcd  againd  him,  and  farther  to  perform  and  abide  fuch  order  as  our  faid 

<  Court  fliall  make  in  this  behalf,  and  hereof  fail  iK>t.     We  alfo  hereby  ftriilly 

<  command  ail  and  Angular  mayors,  bailifis,  conftables,  and  othet*'  our  officers  and 

<  loyal  fenranrs  and  fubjeAs  whatfoever,  as  trell  within  libeities  as  without|  that 
^  they,  by  all  proper  means,  diligently  aid  and  afliO  you,  and  every  one  of  you^  in 

<  all  things  in  the  execution  of  the  premiiles*    In  tefiiaoqy  whereof,  we  have  caufed 
1  thrfe  our  letters  to  be  made  patent      Witnefs  oiu^firlf  at  Weftminfteri  this 

day  of  in  the  year  of  onr  reign. 
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the  debtor  is  a  rebel.     Before  wc  come  to  tbe  prefent  pradice  in 
this  bufinefsi  let  us  inquire  how  it  was  originally  done ;  and,  that 
being  well  underftood,  the  other  will  create  very  little  difficulty* 
jlnciently^  by  which  word  we  are  here  to  underftand  the  three  prc- 
ceeding  centuries,  the  form  we  have  examined  was  literally  under- 
ilood  and  followed  out.     Meflengers,  in  thefe  times,  were  not  able 
to  feize  or  detain  debtors  in  the  places  of  their  refidence.     The  of- 
ficer could  bring  no  power  equal  to  what  the  debtor  poflefled  in  his 
friends  and  neighbours.    The  voice  of  the  law  was  very  weak.    Too 
little  refpedl  was  paid  to  the  perfons^  of  judges  themfelveSi  far  lefs  to 
men  in  the  fubaltern  (lation  of  melTengers.     Accoidingly,  we  find, 
that,  though  they  encountered  the  debtor,  or  knew,  with  certainty, 
^here  he  was  to  be  found,  they  feldom  or  never  attempted  to  lay 
hands  upon  him  ;  but,  on  the  contrary,  charged  the  (heriffs  of  the 
county,  or  the  magiftrates  of  towns,  to  feize  him,  in  terms  of  their 
warrant.     If  the  magiftrates  did  not  obey,  the  next  ftep  was  to  take 
out  the  letters  threatened  againft  them  in  the  certification  infcrted  ia 
the  caption,  in  the  following  words,  viz.  ^  With  certification  to  them, 
^  if  they  fail,  our  other  letters  will  be  directed,  charging  them  thereto 
^  Jtmpliciter.*   Accordingly,  our  formalift,  in  a  pra&ical  note,  tells  us, 

*  That  a  magiftrate  being  charged,  by  virtue  of  the  letters  of  caption, 

•  to  apprehend  the  rebels,  and  refufirtg  or  delaying  to  give  obedience, 
^  upon  produdion  of  the  caption  and  meflfenger^s  execution,  the 
^  Lords  will  grant  fimple  horning,  or,  as  fome  term  them,  letters  of 

•  Second  Caption.'  We  have  the  ftyle  of  this  writ  in  the  fame  page*. 
It  proceeds  upon  a  narrative  of  the  former  horning  and  caption, 
with  the  meffenger's  charge,  againft  the  magiftrates,  and  fubfumes 
in  thefe  terms :  •  Neverthelefs  the  faid  A.  B.  wrongfully  refufes, 
^  poftpones,  and  defers  to  give  obedience  to  the  faid  charge,  without 

*  he  and  the  remanent  magiftrates  of  the  faid  burgh  be  further  com« 
^  pelled  ;  wherefore  neceflary  it  is  to  the  faid  complainer  to  bare 
^  thefe  our  letters  dired,  at  his  inftance,  againft  them,  in  manner 

•     •  and 

•  YJde  Dallas's  Stvles. 
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•  anJ  to  the  tStCt  after  fpecified/  The  will  of  the  letters,  it  v^ill  be 
ofofervedi  is  no  more  than  a  fecond  caption,  but  fo  far  differing  from 
the  firfl:,  that  it  contains  a  warrant  for  denouncing  the  magiftrares 

rebels,  in  cafe  of  difobedience,    Mr  Dallas's  next  diredlion  is  in  thefe 

• 

terms  :     *  The  magiftrates,  or  any  of  them,  (which  isfufHcient  for 

•  the  haill,  being  one  corporation),  being  charged,  by  virtue  of  the 

•  forefaid  leiters,   and  not  giving  obedience,  may,  after  the  days  of 

•  the  charge  are  elapfed,  be  denounced,  rcgiftrate  at  horn,  and  cap- 

•  tion  raifed  againft  them.'  Then  he  gives  the  form  of  this  caption, 
which  differs  in  nothing  from  a  common  one  but  in  the  recital  of 
the  cafe.  Thefe  writs  are  retained  in  our  chamber  ftyle-  books,  and 
may  be  iflued  at  this  moment,  if  the  creditor  choofes  to  take  that 
method*  • 

All  our  writers  upon  the  law  are  agreed  that  letters  of  four  forms 

were  totally  abolifhed,  and  that  there  is  no  remainder  of  them  in  our 

pra£ltce«     Thefe  writs  againft  the  magiftrates,  however,  form  an  ex* 

ception  to  this  rule ;  for  they  are,  in  fail,  exadly  leiters  of  four 

forms,  aukwardly  termed  Letters  of  Firft  and  Second  Caption.    The 

Warranto  in  every  ordinary  caption,  to  charge  the  magiftrates»  is  the 

firji  form;  the  charge,   under  pain  of  denunciation,  is  the  Jecond 

form  ;  the  denunciation  itfelf  is  the  third  form  ;  and  what  has. been 

termed  the  Second  Caption,  or  warrant  for  imprifonment)  is  the 

fourth.     The  nature  of  the  charge,  like  the  original  four  forms,  is 

ad  faSium  praeftandum  ;  and  the  fpace  is  exadly  the  fame  as  thefe 

were,  viz.  three  days  each  ;  and  hence  letters  of  four  forms  may 

pa^s  the  Signet  at  any  time,  if  magiftrates  (hall  refufe  to  do  their 

duty  of  incarcerating  a  debtor,  after  being  regularly  charged  to  that 

cffed. 

Frrtm  our  old  decifions,  it  appears,  that  this  bufmefs  of  feizing 
and  incarcerating  debtors,  was  one  of  the  mod  burdenfome,  and  at 
the  fame  time  moft  dangerous  parts  of  the  duty  of  inferior  judges. 
When  the  mode  of  their  obedience  did  not  pleafe  the  creditors,  the 
confequence  always  was  a  ptrfoaal  action  agaiuil  the.  magiftrates. 

The 
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The  flierifis  of  the  counties  were  aIfO|  for  a  confiderable  time,  is  the 
fame  predicament ;  but,  as  there  were  no  public  prifons  belonging 
to  the  counties,  all  that  the  (heriff  could  do^   was  to  carry  the  rebel 
to  the  prifon  of  the  head  burgh  of  his  (hire,  after  which  he  had  n^ 
further  concern. .  Thus,  in  a  cafe  colleded  by  Durie,  the  Lords  af« 
foilzied  a  (heriff  from  paying  a  rebers  debt,  whom  he  had  taken  and 
committed  to  the  tollbooth  of  the  head  burgh  of  the  (hirCf  though 
the  prifoner  had   thereafter  efcaped }  becaufe*  after  imprifonment, 
the  (heriff  fundus  crat  officio  *•     If  the  (heriff,  however,  had  recei« 
ved  a  charge,  and  did  not  apprehend  the  party,  he  was  made  liable* 
Spottifwood  has  noted  the  cafe  of  the  (heriff  of  Berwick,  who,  being 
purfued  for  a  debtf  becaufe  he  difobeyed  a  charge  of  this  kind,  alled- 
ged  that  hothad  received  it  when  he  was  fitting  in  judgment  at  £y« 
inouth  upon  feme  ivitcbes^  and  he  was  not  obliged  to  leave  the 
court  and  obey  the  charge.     Replied,  That  the  rebel  was  (itting  in 
court,  and  difcourfing  with  him  at  the  time.     This  would  have  fub- 
jeded  the  (heriff,  had  he  not  offered  to  prove  that  the  debtor  had 
adtuaily  left  the  court  before  the  charge  was  given.     Durie  gives  ui 
another  cafe,   where  a  (heriff  was  purfued  to  pay  a  debt  for  not  ta« 
king  a  rebel,  after  being  charged  to  do  fo»  becaufe  he  kept  company 
with  him  diverfe   times  thereafter.      Ihe  Lords  found,  that  the 
charge  given  (hould  make  him,  the  (heriff,  liable  tor  a  year  and  day 
after  its  date,  and  no  longer  t-     This  year  and  day  is  a  remainder 
of  our  moft  ancient  law,  founded  upon  a  juft  prefumption  that  the 
debtors  have  fatis(ied  the  debt.     The  diftance  of  the  (henff*s  refi- 
dence,  and  the  want  of  prifons  proper  to  his  own  jurifdidion,  threw 
this  bu(inefs  entirely  upon  the  magiftrates  of  the  burghs,^  who,  we 
accordmgly  finc^,  were  for  a  long  period  moft  unreafonably  diftreffed 
by  proceffes  at  the  inftance  of  creditors ;  and  the  more  defperate 
the  debt  was,  the  more  ready  were  creditors  to  take  advantage  of 
any  circumftance  in  the  condud  of  magiftraccSi  who  were  better 

marks 

*  id  March  i$27,  Brown  agsinft  Sheriff  of  Wrgtioo. 
^  Durie,  l4tb  July  C630,  H»y  ugainft  £arl  Msrflul; 
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SHirki  for  tfcehr  mon^.  Tbr .court  of  juftice  feem8|  for  a  confide^ 
rable  time,  to  have  favoured  ihefe  claims,  and  to  have  fubjeded 
thefe  public  officers  to  very  rigorous  diligence  in  this  branch  of  their 
duty.  The  principle  was  the  very  (ame  which  induced  fe verity 
againft  the  debtors  ihemieWef,  viz.  a  ftrong  dedre  to  firengthen  the 
hands  of  government,  by  producing  (Irid  obedience  to  its  mandates. 
Thus  it  was  founds  that  the  magiftrates  of  towns,  charged  to  feize 
debtors  under  caption,  are  liable  to  pay  the  debts  if  they  do  not  obey 
the  firft  charge,  and  may  be  purfued  direAly,  even  after  the  debt- 
or's death,  without  any  previous  procefs  conilituting  the  debt  againft 
the  dtbtor^s  heirs,  which  was  nor  only  }iard|  but  materially  unjiift  *« 
Nay,  we  find  feveral  inAances  where  the  moveables  of  magiftrates 
fell  under  efcheat  in  confequence  of  thefe  charges ;  and  Durie  men^ 
tions  an  inftance  where  a  gift  of  that  kind  was  found  nuU,  becaufe 
the  procefs  of  horning  wanted  the  charges  which  we  have  lately 
defcribed  f*  Lord  Stair  thus  defcribes  the  manner  of  this  hulinefs  as 
it  fubfilled  ia  his  Lord(hip's  own  time,  and  wouJd  ftill  be  the  rule 
where  the  tntecpofition  of  magiftrates  might  be  neceflary :  *  Magi* 
^  ft  rates  tife  to  oflSsr  to  go  with  meflengers  foot  by  foot,  if  he  caa 

*  (how  where  the  petCbn  taken  is,,  of  which  he  doth  (how  any  pro-* 
^  bable  evidence  ;,  but  otherwife  it  were  unreafotuble  that  a  iheriff,. 
^  or  his  depute,  (hould  follow  a  meircngeri  at  uncertaintyi  to  any 
^  place  of  his  (hire*  Magiftrates  of  burghs  are  liable  to  more  dill* 
^  gence  for  executing  captions,  becaufe  of  their  town  or  jurifdidiofi 
^  is  narrow;  and  therefore  ordinarily  the  meflfengers  do,  of  confent,. 
^  take  their  oflicers  and  other  aififtance  to  fearch  for  ami  apprehends 

•  the  party  ^:.* 

In  proportion  as  the  people  of  this  country  grew  more  populous^ 
poli(hcd,  and  tradable,  the  voice  of  the  law  came  to  be  better  heard 
and  obeyed.  Meffengers,  of  confequence,  came  to  ftand  lefs  in  need 
of  thefe  extraordinary  afliftances  in  the  execution  of  the(e  warrants  j^ 

and 

*  Durici  i6ih  March  11(34,  Dnnhftr  sgainft  Prow>ft  of  Zlgtn^ 

t  itfth  January  1632,  Drumlaindrig  againft  Calhagil^  %  Pr.74f^^ 
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and  very  few  cafes  have  occurred  in  which  a  (ingle  officer,  with' one 
or  two  afliftanis,  are  not  equal  to  the  bufinefs.  The  difputes,  there- 
fore, between  private  parties  and  our  (heriffs  and  magiftrates  are,  in 
a  great  meafure,  vanifhed  out  of  pradice;  and,  even  in  Daltas^s 
timC)  the  method  of  charging  the  magiftrates,  and  taking  out  firft 
and  fecond  captions,  had  given  way  to  adlion  of  damages.     *  If  this 

*  party  pleafes,  (fays  Mr  Dallas),  he  needs  not  be  at  the  pains  df 

*  horning  and  caption  againft  magiftrates,  in  cafe  the  prifoncr  was 

*  offered  to  tTiem  ;  for  he  may  purfue  then;i  for  the  debt ;  and  the 
^  rebels  being  offered,  and  they  refufmg  or  accepting,  and  not  incar- 

*  ccrating,  the  magiftrates  will  be  liable/ 

The  next  thing  to  be  confidered  is  the  time  in  which  captions 
may  be  executed.  All  our  lawyers  are  agreed,  that  captions  may  be 
executed  at  any  hour  in  the  day  or  night,  although  a  poinding  muft 
be  done  between  fun  and  fun.  The  reafon  is,  that  the  caption  is 
more  likely  to  take  effeft  in  the  night  than  in  the  day,  and  no  third 
party  has  an  intereft  in  its  execution.  This  is  not  the  cafe  in  poind* 
ings ;  becaufe  the  goods  attached  may  belong  to  ftrangers  ;  and  be- 
caufe,  fuppofing  them  to  be  the  property  of  the  debtor  in  the  war- 
ranty the  diligence  of  other  creditors  may  be  ready,  to  entitle  them 
to  a  (hare.  In  the  fame  manner,  it  has  been  repeatedly  decided  in 
the  Englifli  courts,  that  arrefting  in  the  night  is  lawful.  Before  the 
Reformation,  we  had,  like  all  other  Roman  Catholic  nations,  a 
great  number  of  holidays  ;  and,  although  Sunday  was,  or  ought  to 
have  been,  the  principal  day  of  that  kind,  yet  we  finJ,  that,  fo  far 
from  being  fet  apart  as  it  has  been  (ince  the  Reformation,  it  was  the 
principal  day  for  the  execution  and  citation  of  a  mod  the  whole 
writs  of  the  law.  As  captions  were  iffued  againfl  men  not  as  debt- 
ors to  their  fellow  fubjcds,  Sunday,  fo  far  as  we  are  able  to  learn, 
does  not  feem  to  have  proteded  them  from  imprifonment.  The 
firft  captions  in  this  country,  we  have  learned,  we  e  iffued  by  autho- 
rity of  the  church iren  then  felves,  who,  of  confequence,  never  would 
throw  any  impediment  ia  the  way  of  their  own  authority.    Thence 

the 
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the  cuftom  had  eftahliflied  itfelf.  That  this  was  the  cafe,  is  proved 
by  the  Prefbyterian  adl,  c.  14  1644*,  which  they  were  pleafed  to 
term  the  third  Parliament  of  Charles  I.  The  keeping  of  Sunday  in 
the  ftridt  letter  of  the  Jewilh  law,  was  the  banner  of  the  Calvinifts, 
and  particularly  of  the  Church  of  Scotland.  The  words  of  this  aA 
are  :     *  For  the  better  obfervation  of  the  Lord's  day,  and  of  other 

•  days  fet  apart  for  his  folemn  worftiip,  difcharges  all   execution  of 

*  letters  of  caption,  raifed  for  civil  debts,  in  any  time  of  the  Lord's 

*  day,  or  upon  ordinary  week  days  appointed  for  folemn  fall  or 

•  thankfgiving,  during  the  time  of  divine  fervice/  A  (imilar  (latute 
pafTed  in  England  on  the  29th  of  Charles  IL  c.  7.  enading,  *  That 

•  no  perfon,  upon  the  Lord's  day,  (hould  ferve  or  execute  any  writ, 

•  procefs,  judgment,  warrant,  or  decree,  excepting  in  the  cafes  there- 

*  in  mentioned ;  bur  the  fervice  of  every  fuch  writ  (hall  be  void,  and 

*  the  perfon  executing  the  fame  liable  for  damages,  as  if  he  had 
^  done  the  fame  without  a  warrant.'  Though  our  Sunday  a£t  was 
refcinded  with  the  other  laws  of  the  fame  Parliament,  it  has  conti- 
nued, in  pradice,  to  be  ftiidlly  obferved  ;  for  upon  that  day,  and 

upon  the  general  fads  appointed  by  government,  no  warrants  of 
imprifonment  can  be  legally  executed.  Even  fuch  debtors  as  have 
abfconded  or  fled  to  (an^uary,  vifit  their  friends  upon  thefe  days, 
and  enjoy  an  interval  of  liberty. 

We  now  come  to  date  the  different  legal  impediments  to  the  exe- 
cution of  the  caption.  The  firft  obftrudtion  is  a  proteilion. — Per- 
fonal  execution  being  awarded,  in  Scotland,  for  the  crime  of  rebel- 
lion againft  the  Ring,  it  fcarcely  feemed  a  ftretch  to  pardon  the 
fault,  or,  by  a  ipecial  warrant,  to  protedl  the  rebel  from  the  confe- 
quences.  -  Writs  of  this  kind  were  familiar  to  the  Princes  of  both 
nations,  from  a  very  ancient  cuftom  of  the  King  taking  particular 
focieties  under  liis  fpecial  protection,  in  confequence  of  a  royal  war- 
rant in  their  favour.     To  this  kind  the  ftatute  of  the  x  ith  Pari,  of 

Vol.  L  T  t  James 

•  Refunded  afts. 
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James  I.  c.  134.  relates  ;  and  the  Writ  itfelf  may  be  found  In  Bal- 
four *  Thele  roy  .1  protedlioiis  Came  to  be  inverted  to  private  and 
hurtful  purp(>f(s,  under  the  title. ftf  licences  and  Jupercederes.  The 
abu^'e,  arifen  to  a  ^leat  height,  was  endeavoured  to  be  corredled  by 
the  4/th  ad  of  the  1  ith  Pari,  of  James  VI.  This  ad  was  not  obey- 
ed ;  and,  what  appears  a  great  deal  worfe,  r^ot  only  the  Privy  Coun- 
cil, but  the  oth.  r  courts  of  law,  ventured,  contrary  to  the  conflitu- 
tif  n  of  the  kingdom,  to  afflime  the  power  of  difpenfing  with  law  it- 
felt,  by  granting  illegal  protedions.  This  appears  from  c.  13.  of 
tht  2jd  Pari,  of  the  fame  Prince,  which  mentions,'  that  fundry  pro- 
tedii  ns  were  fought  by  bankrupts,  and  others,  to  the  prejudice  of 
juftice  :    '  Therefore  difcharging  the  Lords  of  Seffion  to  grant  them, 

*  under  the  pain  of  being  liable  for  the  debt.'     By  pofterior  ads,  in 
the  reign  of  Charles  II.  the  fame  prohibition  was  extended   to  the 

vf  rivy  Council,  Exchequer,  and  Judiciary  ;  *  Under  the  exception 

*  of  proteding  witnefles  and  others  neceffarily  appearing  before 
'  them  ;  and  that,  if  fuch  protedions  (houljd  be  granted*  execution 

*  might  notwithftanding  legally  take  place/     We  are  informed  by 
-Sir  George  M*Kenzie»  *  That  albeit  the  ad  difcharged  the  granting 

*  of  protedions,  and  makes  the  granters  liable,  yift  the  contemners 

*  of  the  protedion  are  puniflied  ;  and  that,  accordingly,  a  Writer  to 

*  the  Signet  was  fulpended  in  November  1678  for   caufing  appre- 

*  hend  a  perfon  notwithftanding  of  the  protedion  of  the  Lords.* 
This  Writer  to  the  Signet  certainly  did  honour  to  his  profeflion ; 
yet  Sir  George  M*Kenzie,  as  he  always  does,  feems  inclined  to  de- 
fend this  fliameful  ad  of  power.     At  the  fame  time  he  informs  us, 

*  That  the  Council,  to  prevent  the  granting  of  protedions,  whereby' 

*  the  private  intereft  of  the  fubjed  was  fo  much  deftroyed,  and  the 
^  execution  of  the  law  eluded,   made  an  ad  againft  the  pradic;; 

*  and  then  to  elide  fas  he  terms  it)  that  ad,  they  changed  the  name 

*  into  licences  and  fupercederes  to  perfons  to  ftay  in  the  country, 

*  free  of  all  execution,  and  that  the  King  difcharged  this  ad   by  a 

*  letter 
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*  letter  to  the  Council.'  All  woulU  not  do:  It  was  too  fweet  a  mor-, 
fcl  of  power  to  be  parted  with  ;  apd  therefore  protedtions  continued 
to  be  awarded,  under  different  modes  and  titles,  down  to  the  Revo- 
lution. To  fuch  a  height  was  the  abufe  of  thefc  arbitrary  writs 
arrived  at  that  period,  that  the  nation,  with  one  voice,  required 
them  to  be  aboliihed.  Accordingly,  the  claim  of  rights  exprefsly 
declares,  *  That  the  granting  of  perfonal  protedions  is  contrary  to 

*  law.'  From  the  Revolution  downwards  to  the  adt  for  regulating 
bankruptcies,  the  very  name  of  prote^ion  was  unheard  of.  By  the 
laft  nientioned  ad  it  is  revived  in  a  legal  and  expedient  form  ;  and 
power  is  committed  to  the  Court  of  beflion  to  grant  protedions  in 
ceitain  circumftances  10  the  bankrupt,  upon  the  application,  and  for 
the  bentfit  of  his  creditors,     .     . 

.  The  next:cifcumftance  js,  in.  what  places  captions  cannot  be  ex- 
ecuted. By  rhefe  we  mean  places  of  fanduary.  Afylums,  fandua- 
ries,  or  pUces  of -refuge,  were  known  and  allowed  among  the 
Greeks,  Jews,  and  Romans.  The  temples,  the  altars,  the  cities  of 
refuge,  and  i  when  the  Kmpirebecame  Chriftian)  the  churches,  af- 
forded protedion  to  crimmals  and  debtors  infolvent.  The  clergy, 
who  fet  no  bounds  to  their  ufurpations  upon  the  civil  authority, 
turned  churches  at  laft  into  a  receptacle  for  the  moft  atrocious  mur- 
derers.. Several  of  our  ScottiQx  laws  regard  the  privilege  of  fandu- 
ary, which  was  called  girth^  an  old  original  word  for  an  inclofure 
or  defence.  In  the  reign  of  James  III.  it  required  an  ad  of  Parlia- 
ment *  to  hring  an  intentional  murderer  out  of  a  church  to  punifli- 
xnent ;  and  even  this  could  not  be  done  until  the  intention,  or  fore- 
thought felony,  was  fixed  upon  him  by  a  jury.  The  churchmen 
would  not  yield  to  this  moft  reafohable  ftatute,  but  defended  all  forts 
•of  villains  who  put  their  truft  in  them.  The  mifchiefs- thereby 
brought  upon  the  country  occafioned  the  making  another  ad,  fo  late 
as  the  4th  Pari,  of  James  V.  which  exprefsly  declares,  That  fpirit- 
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ual  men,  mafters  of  girths,  would  not  deliver  forethought  felons  to 
the  King's  officers :  and  therefore  thefe  fpiritual  men  were  ordered 
to  appoint  mafters  of  girths  under  them,  who  (hould  be  perfonally 
anfwerable  for  their  proper  conduft.  It  appears  by  two  decifions 
preferved  by  Balfour  in  the  end  of  the  fifteenth  century,  that  the 
churchmen  were  in  praAice  of  excommunicating  the  fheriff  and  his 
officers  in  the  execution  of  their  offices,  fuch  as  in  poinding  even 
for  the  King's  debts ;  and  therefore  it  is  declared,  that  the  bifbops, 
or  other  ecclefiaftical  perfons,  who  (hall  do  fo  in  time  coming,  may 
be  puniflied  and  corrected  by  the  King. 

The  fame  privileges  exifted  in  England  even  to  a  higher  degree* 
There,  every  church  and  church-yard  afforded  a  fandtuary  againft 
legal  warrants  of  every. kind,  excepting  iacrilege  and  treafoo.     All 
thefe  overgrown  abufes  varii(hed  with  the  religion  which  gave  ihcm 
birth,  leaving  no  other  afy Turn  or  fan Auary,  either  in  £ngland  or 
Scotland)  for  the  perfons  of  debtors  againft  warrants  of  imprifon-^ 
mentt  but  that  fpecies  of  protedion  arifing  from  the  reverence  due 
to  the  prefence  of  our  Princes,  which  came  to  be  extended  to  the 
places  of  their  refidence.     This  privilege  belonged,  from  the  higheft 
antiquity,  to  the   palaces   of  our  Princes,  and,    in  particular,    to 
thofe  of  the  Kings  of  England  and  Scotland.     The  word  palaig 
is,  in  France,  the  eftabliftied  term  for  a  court  of  juftice ;  and  we 
fay  the  King^s  palace^  the  King^s  courts  much  in  the  fame  fenfc* 
The  reafon  was,  that  the  courts  of  juftice  anciently  followed  the 
King*s  pcrfon,  and  were  held  in  his  houfe  or  palace.     The  refpcA 
for  the  perfon  of  Majefty,  together  with  the  obedience  and  folem<^ 
nity  neceffary  in  the  adminiftratron  of  juftice,  coticur  in  laying  a 
reftraint  upon  the  behaviour  of  all  perfons  attending  in  thefe  places* 
Befides,  in  order  to  encourage  the  approach  of  the  feudal  vaflals  to 
do  homage  to  the  perfon  of  their  Sovereign,  it  appears  to  have  been 
a  facred  rule,  that  their  perfonss  upon  thefe  occafions^  were  under 
the  King's  fpecial  protection. 
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This  ncceflary  and  proper  refpe<Sl  for  the  perfon  of  the  Prince, 
and  the  decorum  of  juftice,  grew  naturally  into  a  privilege,  the  be- 
nefit of  which  acciued  to  ofifenders  and  to  civil  debtors*  Palaces 
and  courts  became  an  afylum  for  the  time,  and  even  continued  when 
the  courts  of  juftice  were  feparated  from  the  King's  refidence#  The 
difference  was,  that,  in  the  former,  it  fubfifted  only  during  the  fit- 
tings of  the  court ;  whereas,  in  the  latter,  the  effect  was  conftant. 
It  is  therefore  an  axiom  in  the  law  af  England  coeval  with  the 
power  of  execution  itfelf,  that  no  arreft  can  be  made  in  the  King's 
prefence^  nor  within  the  verge  of  his  royal  palace^  nor  in  any  place 
where  the  King's  juftices  adually  fit,  or  where  his  royal  perfon  re- 
fides.  In  Henry  VIlI/s  time,  the  confines  of  his  palace  included  a 
great  part  of  the  city  of  London  ;  but,  by  a  flatute  in  the  2&th  year 
of  his  reign,  it  was  limited  in  pomt  of  extent.  So  ftrongly  was  this 
idea  of  the  privilege  annexed  to  the  King's  refidence  imprefled  upon 
the  minds  of  the  people,  that  a  number  of  lanes  and  alleys  in  and 
around  the  metropolis  were  in  a  manner  taken  pofiefiHoa  of  by  a  fee 
of  defperatc  people,  who,  under  pretence  of  the  privilege  of  thefc 
.places,  as  being  formerly  the  fites  of  royal  houfess  joined  in  a  kind 
of  defenfive  covenant  to  proted  themfelves  againft  arte(b»,  and  the 
procefs  of  courts.  The  ordinary  police  was  unable  to  root  them 
out,  becaufe  the  people  looked  upon  it  as  an  attack  upon  their  pri- 
vileges ;  and  therefore  it  required  no  left  than  three  or  four  adls  of 
Parliament,  in  the  reigns  of  William,  Anne,  and  George  L  to  clear 
the  metropolis  of  thefe  feminaries  of  idlenefs,  diforder,  and  milchief^ 
A  few  years  ago,  upon  a  motion  of  the  Judges,  laid  to  have  come 
from  Lord  Mansfield,  the  privilege  of  the  verge  of  court  was  abo- 
Ii(hed  ;  fo  that  debtors  have  no  afylum  in  England,  though  ftill  ar- 
reftments  cannot  be  executed  within  the  palaces,  and  the  courts  of 
juftice,  whereby  the  original  purpofe  of  preserving  peace  and  refpedl 
in  thefe  places  is  anfwered,  and  the  abule  completely  reftrained. 

In  Scotland,  all  the  caufes  above  mentioned  concurred  in  beftow- 
ing  the  priyiJege  of  an  afylum  upon  the  Palace  of  Holyroodhoufe, 
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It  was  onc:lnJ^lly  an  abbey,  eredled  by  a  charter  from  Davir?  T.  ia 
the  year  1 1  28      James  V.  eredted   a  houfe   near  the  Abbey  to  live  ; 
in.  as  a  change  from  the  (^allJe.     Mary,  his  daujhtei,  and  Jiines  VI. 
rcfuled  principally  at  Holyroodhoufe  ;  fo  that  it  had    a   double  title 
to  the  privilege  of  afFordinc;  an  afylum  to  debtors  and  to  leffer  ciimi-, 
nals  ;   but,  as  it  poflefled  that  quality  as  an  abbey,  in  the  firft  place, 
fo  it  continues,  to  this  day,  to  be  termed  the  fan^uary^   which,  like 
the  old  word  girth^  is  proper  to  denote  the  proredion  afforded  by  a 
diurch.     Upon  the   acceffion   of  James  VI.  to  the  throne  of  Eng- 
land, lo  fond  were  we  of  the  lead  memorial  of  royalty,  that  Holy- 
roodhoufe continued,  by  confent  of  the  nation,  in  full   pofTeflioQ 
of  its  privilege  as  a  fandtuary  for  civil  debts.     The  Duke  of  Hamil* 
ton,  hereditary  keeper,  or,  in   the  language  of  the   former  times, 
majlcr  of  the  girth,  the  only  one  now  in  Britain,  appoints  a  bailie 
under  him.     This  officer  has  a  jurifdidlion  within  the  limits  of  the 
place,  which   extends   from   the   Abbey   Si  rand,    and  comprehends 
Arthur's  Seat,  with  the  whole  grounds  and  houfes  within  the  wall, 
A  record  is  kept  by  the  deputy,  in  which  debtors  who  intend  to  take 
the  benefit  of  the  protection,   are  immedjately  entered  by  name  and 
defignation;  and  therefore  the  firft  thing  the  debtor  does,  is  to  have 
himfelt  booked^  as   it   is  termed.      The  Lords  lately  found,  that   no 
peifon  is  entitled  to  the  benefit  of  this  fandluary,  after  twenty- four 
houis  refidence  in  it,  unlefs  his  name  be  fo  recorded  ;  and  this   de- 
cifion  is  founded  upon  common  fen fe  and  expediency;  for,  in  many 
cafts,  the  fadt,  of  debtors  flying  to  the  Abbey,  is  ot  the  utmoft  con- 
fcq'ience  in  determining  qucftions  ;  and  an  extradt  from  this  regiiler 
is  rhtr  ready  and  diftindt  evidence  of  the  fadt.     It  is   therefore    uq- 
leafouable  that  any  man  fhoulJ  pretend  to  take  the  bent-fit  of  fanc- 
tuary,  without  afl'ording  to  his  creditors  the  legil  evidence  of  his  be- 
ing there,  or  that  the  creditors  (hould  be  loaded  with  the  truth  of  fo 
ma-erial  a  tadl.     The  Abbey,  however,  will  afford  no  afvlum  to  ob- 
flinate  or  fraudulent  debtors  ;  and,  where  this  is  known  or  fufpcdled, 
tlie  Court  of  Seffion,  upon  application  of  the  creditors,  will  grant  a 
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ipvarrant  to  bring  the  debtor  before  ihera,  and  commit  him  to  prifoDy 
OP  reftore  him  to  the  privilege,  as  his  condu<a  may  deferve. 

The  fame  prejudices  exifted  among  the  people  of  this  country  a^ 
among  thofe  of  England  ;  they  were  inclined  to  hold  the  privi- 
leges of  fanduary  to  be  annexed  to  all  the  ancient  refidences  of 
our  Frinces,  and  particularly  to  the  Caftle  of  Edinburgh,  and  to 
the  iMint.  The  laft  had  never  been  a  royal  dwelling  ;  but,  as 
the  general  notions  of  the  vulgar  ..are  feldom  or  never  withouc 
fome  foundation,  it  is,  with  great  probability,  fuppofed  that  the 
Kings  fervants  in  that  place  were  anciently  proteded  during  the 
lime  of  their  employment  in  the  fervice  of  the  public.  The  privi- 
lege of  fanduary,  however,  has  long  been  denied  to  the  Mint. 
With  regard  to  the  Caftle,  the  point  was  determined  in  the  cafe  of 
Belfches  contra  Kinloch,  4th  July  173 1,  when/the  Lords,  with 
great  propriety,  found  that  the  Governour  of  the  Caftle  was  bound 
to  grant  accefs  to  meflengers  at  arms,  or  other  officers  having  the 
King's  letters,  in  order  to  their  putting  the  fame  into  execution. 

If  our  neighbouring  country  has  aboliftied  the  privileges  of  fanc- 
tuary,  it  has  preferved  an  afylum  of  a  diflferent  kind,  common  to 
every  fubjed  in  the  nation,  where  he  may  be  fafe,  if  he  pleafes^ 
againft  all  atrefts,  and  that  is  his  oivn  divelling  houje.  This  was  the 
law  of  Rome,  and   it  was   the  ancient   law   of  the  whole   ifland  ; 

*  Domus  fua  cuique  tutiflimum  refugium  eft  et  receptaculum/  The 
Englifh  writers  fee m  to  be  proud  of  borrowing  the  very  expreflions 
of  the  civilians  upon  this  point.  A  man^s  houfe  is,  with  them,  his 
caftle  of  defence,  an  afylum  wherein  he  fhould  fufTer  no  violence. 
In  England,  many  cafes  have  occurred,  where  bailiffs  have  loft  their 
lives  in  endeavouring  to  force  open  the  houfe  of  debtors  to  make 
arrefts  ;  and  the  general  opinion  given  and  adhered  to  by  the  judges 
was,  *  That  the   bailiff  was   flain   in   doing  an  unlawful  adJ,  as  he 

*  ought  not  to  have  broke  open  the  houfe  ;  for,  under   pretence   of 

*  fuch  authority,  any  one  might  enter  j  and  every  one  is  to  defend 

'  his 


,33^  Caption. 

his  own  houfe  V     At  the  fame  time  it  has  been  decreed^  *  That, 

if  a  window  be  open,  and  a  bailiff  touches  a  pcrfon's  band,  either 

as  he  puts  it  out  of  the  window,  or  the  bailiff  puts  in  his  h^nd  and 

touches  him,  he  having  a   warrant  to  take  him,  he  is  then  his 

prifoner,  and   he   may  juftljr  break  open  the  houfe  to  take  him 

away.'     From  the  hiftory  of  the  execution  againft  the  perfons  of 

debtors  in  Scotland,  the  reafon  of  the  very  remarkable  difference  ia 

our  law  and  practice  will  be  perceived.     Here  a  man's  houfe  is  no 

afylum,     Melfengers  may  enter  it  in  confequence  of  theii^warrantt 

and  break  every  door  and  every  keeping  capable  of  concealing   the 

mafter.     We  have  heard  the   barbarous  ads  of  Parliament  which 

authorifed  this  violence.     The  debtor  and  his  houfielwe  cllus  treated 

not  becaufe  he  is  a  debtor,  but  becaufe  he  is  a  rebeli^ftiid'a  criminaL 


That  our  ancient  law  knew  no  fuch  violation  of  tbft-iHjghtB  of  man- 
kind,  could  be  proved  by  undeniable  arguments  drawn  from  a  va* 
riety  of  our  primitive  cuftoms.  Let  one  fuffice.  The  houfes  of 
debtors  in  this  country  cannot,  at.  this  moment,  be  entered  by  aa 
officer  to  execute  a  poinding.  Before  letters  of  horning  came  to  be 
granted  for  liquid  debts,  letters  of  poinding  and  appriiing  were  the 
only  warrants  of  execution  ;  but,  if  the  debtor  (hut  his  doors,  the 
officer  had  no  authority  to  enter  his  houfe.  After  hornings  beeame 
the  general  and  eftablilhed  writs  of  execution,  officers,  knowing  hovr 
the  law  (lood,  were  careful  to  be  provided  with  a  caption }  and  then, 
under  pretence  of  fearching  for  the  rebel,  they  forced  the  doors 
open,  and  poinded  the  houfes*  Letters  of  open  doors  were  next  in* 
vented  ;  but,  like  many  other  letters  contrived  about  the  fame  time^ 
were  contrary  to  law.  A  man's  houfe  ought  to  be  the  caftle  of  a 
North,  as  well  as  of  a  South  Briton.  The  law  of  our  country  has 
been  defeated,  fird  by  the  monllrous  abufe  which  arofe  in  the  be«- 
ginning  of  the  feventeenth  century,  of  applying  the  procels  of  out- 
lawry to  the  cafe  of  civil  debts,  and  by  a  trick  of  pra^ice,  Where 

the 
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the  gnodft^^ithin  the  houfei  aftd  not  th$  man  himfelf,  were  intend* 
ed  to  be  taken  in  execution.  But  no  houfe  ought  to  protect  a  Tub-* 
jefl:  who,  by  the  commiflion  of  a  crime,  has  forfeited  the  right  of 
a  citizen  ;  and  therefore  it  is  Uld  down  in  the  laws  of  England, 
that  the  breaking  jopen  the  doors  of  a  houfe  where  an  offender  is 
(beltered,  may  be  juftifi^d  in  feveral  inftances.     *  Firft,  On  a  capi^ 

a 

*  as^  grounded  upon  an  indidtment  for  any  crime  whatfoever.     Sc- 

*  condly.  Upon  a  capias  from  the  King*s  Bench  or  Chancery,  to 

*  compel  a  man  to  find  fureties  for  the  peace  or  good  behaviour»  or 

*  upon  a  warrant  from  a  juftice  of  the  peace  for  that  purpofe, 

*  Thirdly,  Upon  a  capias  utlagatum^  or  capias  pro  fine ^  in  any  ac-* 

*  tiout'  Thus,  though  we  hold  a  debtor  to  be  guilty  of  no  crime, 
and  though  our  caption  is^  at  prefent,  no  more  than  a  fimple  war* 
rant,  yet' have  the  houfes  of  the  people  of  Scotland  loft  the  facred 
privilege. of  prote^ing  the  mafters  of  them  ;  becaufe,  by  the  force 
of  a  word^  and  antiquated  form,  debtors,  it  feems,  are  (liU  outlaws, 
and  a  qaptiod  is  a.  cainas  utiagatum.  Thus  one  abufe  is  grown  out 
of  another ;  and,  though  the  original  error  is  no  more,  the  confe* 
quences  of  it  continue  to  be  a  reproach  upon  the  law  and  pradice 
of  this  country. 

In  England,  nine- tenths  of  common  debts  and  claims  are  made 
up,  and  the  ruin  of  many  families  prevented,  by  the  protedion 
which  is  afforded  to  their  perfons  in  their  own  houfes  ;  and  hun-. 
dreds  have  retired  to  our  fan^uary  and  fettled  their  affairsy  which 
otherwife  could  never  have  been  done.  Till  fuch  time,  then,  as 
our  law  returns  to  its  ancient  channel,  it  is  right  that  there  (hould  be 
a  public  fandtuary  in  the  kingdom. 

The  next  ftep  to  be  confidered  is  the  ceremony  of  apprehending 
and  incarcerating^  which  we  (hall  take  from  a  book  called  the  Office 
of  a  Mejfenger  *,  every  word  of  which,  the  forms  excepted,  is  co- 
pied from  Lord  Stair,  with  a  very  few  pradlical  alterations  ;    ^  Firft, 
,VoL*  I.  U  u     .  «  then, 
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^  then,  the  meflenger  muft  fix  and  difplay  his  blazon  on  his  breafti 
^  fo  as  the  imprefTion  of  the  arms  ipay  be  feen,  that  thereby  his  au« 

*  thority  and  warranc  may  appear.     If  any  affront  be  done  him  in 

*  the  exercife  of  any  part  of  his  office,  when  he  wants  his  blaxon  it 

*  will  not  import  a  deforcement,  unlefs  the  ador  knew  him  10  be  a 
^  roeiTenger.*  When  the  rebel  is  found,  the  officer  touches  him 
with  his  rod  or  wand,  reads  to  him  the  letters  of  caption,  and  gives 
him  a  figned  copy  ;  ^  yet,  if  he  have  witnefles  and  affiftaots  fuffi- 

cient  to  make  him  go  to  prifon,  if  he  were  unwilling,  the  not 
reading  of  the  letters,  or  the  not  giving  a  copy,  iigned  by  the 
meflenger,  would  not  annul  the  caption.  If  the  party  taken  fliould 
efcape,  the  reading  of  the  letters,  and  giving  a  copyt  would  not 
have  the  fame  efiefts  as  if  the  blazon  were  icen,  and  the  party 
touched  with  the  rod,  thefe  being  evidences  of  the  mcflcnger'a  ati* 
thority  which  the  party  cannot  deny,  but  that  he  knew  him  to  be 
a  meflenger  at  arms,  and  thereby  might  not  only  be  liable  to  the 
penalty  of  deforcement,  but  to  the  other  penalties  of  hia  oooterapt 
and  violence.* 

This  blazon  the  mefl*enger  is  obliged  to  difplay  opon  bia  breaft,  in 
order  that  the  party  may  not  pretend  ignorance  of  his  offioe  and  au* 
thority.  If  he  omits  to  do  this,  the  debtor,  it  is  faid  in  our  law-- 
books, may  refift,  and  refufe  to  be  taken.  The  private  peribnal 
knowledge,  however,  of  the  debtor,  has  been  held  equii^tent,  which 
does  not  appear  to  have  been  well  decided  ;  betattfe,  where  enfigns 
of  office  are  given,  it  is  to  thefe  that  refpedl  is  due,  and  not  t» 
the  perfon  of  the  officer.  Meflfengers  found  by  expenencet  that 
the  wand  (which  anciently  was  three  quarters  of  a  yard  long) 
was  too  confpicuous  for  the  convenient  execution  of  their  office ; 
aiid  therefore  they  converted  it  into  an  ebony  baton  fix  inches 
long,  tipt  with  filver.  The  rod  and  the  blazon  are  idelivered  to 
them  by  the  Lyon  at  their  admiffion.  Formerly,  Is  a  fignal  of 
deforcement,  they  broke  their  long  rod  in  two  pieces;  but^  as 
it  was  not  convenient  to  break  the  modern  elegant  machine*  thej 

contrived 


cioatrived  aa  eml>1em  of  an  emblem.  Tliey  put  a  ring  upon  their 
little  baton,  and  now  mark  a  deforcement  by  Aiding  this  ring  from 
the  one  end  to  the  other*  It  is  the  touch  of  this  wand  which  de- 
prives the  debtor  of  his  liberty,  and  conftitutes  him  a  prifonen  Va- 
rious are  the  effects  of  this  touch.  The  meflfenger  tells  the  debtor, 
at  the  fame  time,  in  the  King^s  name,  that  he  is  a  prifoner ;  after 
whicb,  though  he  (hould  get  off  either  by  force  or  Aratagem,  the 
officer  may  follow  and  bring  him  back,  even  out  of  the  fanduatVy 
of  Holyroodhoufe.  Formerly,  it  was  fuppofed  that  the  execution 
of  the  caption  was  not  complete  until  the  debtor  was  actually  com- 
mitted to  prifon  ;  and  it  followed  of  confequence,  that  a  (Ift  upon 
a  fufpeniion  delivered  him  out  of  the  hands  of  the  officer.  By 
feveial  decifions,  however,  within  thefe  twenty  years,  founded  ap- 
parently up<m  Englifh  ideas,  the  debtor  is  held  to  be  in  prifon  from 
the  moment  he  is  in  the  cuftody  of  the  mefTenger ;  and,  therefore, 
though  a  iift  be  prefented,  that  officer  is  not  obliged  to  take  any  no* 
tice  of  it,  Thefe  decifions  have  gone  upon  a  right  principle  ;  for  a 
debtor  in  the  cuftody  of  a  meflenger  is  completely  deprived  of  liber- 
ty ;  and  confequently  the  diligence  has  received  full  execution  before 
the  (Ift  arrives. 

The  eflential  part  of  the  form,  both  in  England  and  Scotland,  is 
the  corporal  touch  of  the  body  of  the  debtor;  for,  after  this  is  done^ 
it  is  time  enough  for  the  officer  to  (how  and  read  his  warrantt  if  re-* 
quired.  This  point  is  completely  eftablilhed  in  England.  In  a  cafe 
where  the  bailiff  had  not  laid  his  hands  on  the  defendant,  but  only 
ihowed  bis  wairant,  and  pronounced  the  word  *  arrcft^  it  was 
found  that  there  had  been  no  feizure,  or,  as  they  term  it,  no  legal 
arreft.  But  it  was  agreed,  that,  if  he  had  but  touched  the  defendant 
even  with  the  end  of  his  finger,  it  would  have  been  an  arreft  i  and 
he  might  have  broke  the  houfe  to  feize  upon  him  had  he  efcaped 
into  one,  in  the  fame  manner  as  a  bailiff  who  has  a  warrant  againft 
a  perfon  who  is  in  a  houfct  and  lays  his  hand  upon  him  through 
the  window,  may  break  the  houfe  to  come  to  him. 

U  u  a 
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:  A  fimilar  queftion  occurred,  a  very  few  years  ago,  in  a  politicah 
dirpute  in  thU  country.  When  the  Town  Council  of  Edinburgh 
were  met  for  the  purpofe  of  cledting  a  member  to  reprefent  them  in 
Parliatnenr,  and  were  proceeding  to  bufinefs,  a  meflenger  appeared, 
and  demanded  liberty  to  feize  the  perfon  of  one  of  the  members,  ia 
confequence  of  a  caption  he  had  againft  him.  The  meflenger,  how- 
ever, was  in  the  outfide  of  the  bar  of  the  Council  Chamber,  and  or- 
ders were  privately  given  to  keep  it  clofe.  The  officer  did  not  at- 
tempt to  get  over  the  bar,  but  made  a  noife,  ihowed  his  baton,  his  bla- 
zon, and  his  caption,  and  declared  that  the  perfon  named  in  the  dili*- 
gence  was  his  prifoner.  In  the  mean  time  a  iift  on  a  fufpenfion  was 
procured  againft  the  proper  creditor,  ain]  intimated  to  the  meflenger. 
The  point  afterwards  came  before  two  Judges  of  the  Court  of  Sef- 
iion,  to  whom  it  was  (lated,  that  the  meflfenger  never  had  touched 
the  perfon  of  the  individual  in  queftion,  nor  had  obeyed  the  will  of 
the  caption,  by  forcing  open  gates  and  doors,  and  uling  the  King^s 
keys  thereto^  but  had  merely  t:ontented  himfeif  with  looking  at 
him,  which  never  could  amount  to  an  actual  arreft  or  feizure.  The 
Judges  accordingly  found  fo,  and  fufpended  the  diligence. 

The  bailiffs  in  Fngland  carry  no  blazons,  or  other  i.nfignia  of  of- 
fice. Their  whole  art  lies  in  concealing,  difguifing  themfelves^ 
and  executing  their  writs  with  addrefs.  For  this  purpofe  they 
generally  go  in  mafques,  ftudy  to  perfonate  all  characters;  and  he 
who  is  the  beft  ador  is  the  heft  oflicer.  The  bailiff*  is  obliged  ca 
detain  perfons  arrefted  twenty- four  hours  in  a  private :  houfe  *  be- 
fore lodging  them  in  prifon,  on  purpofe  that  they  may  find  bail^ 
or  agree  with  their  adverfaries.  Several  ads  have  been  made  for 
preventing  the  extortion  of  officers  upon  thefe  occafions  ;  and. they, 
are  diicharged  from  carrying  them  to  any  public-^houfe  but  by  their 
own  coofcnt.  The  (latutes,  however,  have  not  proved  of  very  great 
ufc  ;  the  bailiffs  keep  public- houfes ;  and,  as  the  benevolent  Mr 
Howaid  obfervesi  w:ben  the  bailiff  himfeif  keeps  a  public-houfe^  it 
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fwms*  to  preclude  the  debtor's  choice ;  he  mud  either  go  to  that 
houfe,  or  diredly  to  prifon,  after  the  twenty^four  hours.  From 
the  noted  extdrtron  of  thefc  places,  they  are  icrtricd  Jpunging- hoti/es  ; 
and  there  debtors  are  allowed  to  live  as  long  as  they  have  money. 
But,  although  the  expence  be  great,  it  cannot  be  denied,  that  this 
delay  of  going  to  prifoii  is  often  a  matter  of  convenience  to  debt- 
ors;  for  many  matters  are,  by  that  opportunity,  often  made  up 
without  being  made  known  to  the  world  ;  whereas,  when  a  man 
goes  to  prifon,  his  affairs  are  made  defperate  at  once.  In  this  coun« 
try,  the  praftice  formerly  was  to  carry  the  debtor  diredly  to  goal  j 
and  it  is  the  cafe  in  all  places  where  the  magiftrateb  are  charged,  or 
iheir  affiftance  demanded.  The  perfonal  danger,  from  the  repeated 
decifions  of  the  courts,  has  taught  them  not  to  give  a  moment's  de- 
lay.  But  in  this  and  other  large  towns,  where  meflengers  ad  by 
themfelves,  their  method  is  to  carry  the  debtor  to  a  public-houfe  ; 
andf  from  an  idea  of  the  Englifh  pradice  which  has  got  among 
thenj,  they  fometimes  venture  to  keep  the  debtor  in  their  cullody 
twenty-four  hours  ;  but,  in  general,  if  the  caption  be  executed  any 
time  in  the  day,  the  delay  is  no  longer  than  ten  or  eleven  o'clock  at 
night*  It  were  to  be  wifhed  that  our  meflfengers  could  contrive 
femethiiTg  to  have  the  good  effeds  of  the  Englifh  fpunging-houfes; 
fome  purgatory  or  middle  (late,  to  lad  for  a  few  days,  in  place  of 
carrying  their  prifbners  at  once  to  a  dungeon. 

The  bailitfs  in  England  are  not  allowed  to  take  any  thing  from 
debtors  for  the  arreft,  but  what  they  freely  give,  or  what  fhalj  be 
determined  by  a  juftice  of  peace  ;  but,  in  reality,  very  large  fees  are 
extorted  upon  thefe  occafions,  according'  to  the  circumftances  and 

iituation  of  the  debtor. 

<  • 

Upon  a  complaint  againft  one  of  our  meflcngers  for  malverfation  in 
the  year  i738,  the  Lords  found,  *  That  all  meflcngers  ought  to  be 
*  |>aid  of  their  fees  and  expences  for  executing  letters  of  horning  and 
'^  ^apttbo^  by  the  creditor- employer,  and  not  by  ex^dion  from  the 

*  debtor; 
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*  debtor  ;  and  that  any  mefleng^r  claiming,  cxadiog,  or  taking  frofa 
^  any  perfon  or  perfons  under  diligence,  by  horning  or  caption,  any 
^  fum  or  fums  of  money,  or  fccurity  for  the  fame,  under  colour  of 

*  fees,  or  expence  of  going  or  coming  to  or  from  any  place  or{>lices 

*  towards,  or  in  order  to  the  execution  of  fuch  diligences,  is  ua- 

*  warrantable»  illegal,  and  oppreflive,  and  opens  a  door  to  high  and 
'  grievous  exadions  from  ignorant,  diftrefled,  and  indulgent  per- 
^  fons/  The  Lord  Lyon  ifliicd  injunctions  to  the  meflenger^ 
after  advifing  with  th«  Lords.  The  14th  article  ordains^  *  That 
*'  no  mefTenger^  in  executing  diligence  of  any  kindi  (hall  cxa^ 

*  take,  or  receive,  on  his  own  account,  from  the  perfon  againft 
^  whom  fuch  diligence  is  executed,  or  meant  to  be  executed,  aaj 
^  fum  whatfoever,  under  any  name  or  pretence  whatfoever,  as  he 

*  /hall  be  anfwerable  in  any  court  competent/ 

In  London,  the  bailiff  muft  carry  his  prifoner  to  the  prifon  of 
that  court  from  whence  the  writ  iflfues.  With  u$»  the  meflfenger  hag, 
by  pradice,  the  choice  of  the  prifon^  if  there  be  two  at  any  equal 
diftance ;  but  he  will  be  puniflied  for  oppreflion  if  he  forces  the 
debtor  to  go  further  off.  The  e(labU(hed  rule  i8»  that  the  debtor  ig 
to  be  carried  to  the  prifon  of  the  jurildidion  where  he  is  apprebeQd*^ 
ed,  unlefs  he  defires  to  be  carried  to  another*  Thus  people  of  any 
ftation,  taken  in  Edinburgh,  generally  requeft  to  go  to  the  Canoa^ 
gate,  becaufe  the  accommodation  is  greatly  better  than  that  of  Ediu^ 
burgh  prifon,,  which  is  an  abominable  dungeon^  dark,  cold,  and  on* 
wholefome.  There  is  no  public  improvement  fo  much  wanted  as  a 
public  prifon,  where  the  unfortunate  might  fuffer  the  lofs  of  liber^ 
without  endangering  their  lives  by  that  flow,  and  therefore  cruet 
torture,  which  the  law-books  of  Scotland  itrm  fqualor  careens. 

When  the  meflenger  brings  his  prifoner  to  the  goal,  he  produces 
the  caption  to  the  clerk  as  the  warrant  for  receiving  him;  and 
the  clerk  enters  upon  his  regifter  the  name  of  the  prifoner,  the 
l^round  of  debt,  and  the  amount  of  the  fum  for  which  he  is  com-* 

mitted. 
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inittccl.  The  booking- money  is  then  paid,  which,  by  ad  of  Coiin- 
eil  id  July  1728,  is  a  halfpenny  Swrling  for  each  pound  Scots,  or 
fixpence  per  pound  Sterlings  which  goes  to  the  keeper  of  the  prifon. 
The  captain  is  anfwerable  to  the  magiftrates  for  every  damage  fuf- 
jfered  by  bis  neglefl ;  and,  as  the  magiftrates  are  liable  in  the  firft 
place,  it  was  abfolutely  necefTary  that  they  (hould  know  the  extent 
of  their  obligation.  Hence  arofe  the  neceffity  of  prilbn  regifters, 
and  the  exadion  of  booking* money,  as  a  perquifice  to  the  keeper. 
It  is  a  cuftom  uniterj&l  in  our  burghs,  and  it  is  reafonable,  that  the 
goal^rs  (hpuld  have  fome  certain  advantage  for  their  rifk  and  trouble^ 
from  our  deci(ianst  however,  it  appears  that  very  few  towns  in  Scot« 
land  kept  goal  records  before  the  beginning  of  the  prefent  century  ; 
but  now,  unlefs  the  booking-money  be  paid,  and  the  debtor  entered, 
the  magiftrates  and  keepers  are  not  obliged  to  receive  the  prifoner. 
At  the  fame  time,  the  Lords  found,  that  it  was  not  the  bufinefs  of 
the  meflenger,  but  of  the  keeper,  to  fee  it  done.  The  e£Fe£t  of 
booking  is,  ttiat  the  magiftrates^  in  cafe  of  an  efcape,  are  liable  for 
no  more  thai^  the  debi  fpecified,  ahhough  it  be  far  below  the  fum 
mentioned  in  the  caption  ;  and,  for  this  good  reafoh,  that,  by  fuch 
entry,  the  i4»pri(bament  is  reftn^ed  to  that  fum.  This  has,  in  fe« 
ytral  inftances,  been  ferviceable  to  magiftrates  in  adions  for  efcape ; 
becaufe,  purpofely  to  diminiih  the  goal  fees,  creditors  booked  their 
prUbners  fof  very  fmall  fums  ;  and  they  were,  at  that  time,  iafe  to 
do  fb,  becaufc  the  debtor  could  not  be  liberated  without  obtaining 
letters,  and  giving  the  magiftrates  a  charge  to  fet  him  at  liberty. 
Thiefe  letters,  by  the  form,  could  not  be  obtained  without  intima- 
tion to  the  creditor,  who  inftantly  arrefted  the  debcor  for  the  re- 
mainder of  the  debt.  When  we  come  to  ihe  more  agreeable  bufi- 
nefs of  liberation  of  the  debtor^  we  (hall  give  the  reafons  how  this 
device  came  to  be  rendered  of  no  avail.  At  prefent,  it  isTufficient 
to  mention,  that  the  Lords  found,  that  arreftment  was  only  a  con- 
tinuation of  imprifonment :  Therefore  the  booking-money  muft  be 
paid  upon  arising,  as  well  as  incarcerating ;  and  the  magiftrates 

are 
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are  at  liberty  to  difcharge  the.  party,  Upon  payment  of  the  book* 
ing-money.  In  in  this  moft  difagreeable 'part' of  pfldibej  it  i» 
now  a  fixed  rule  that  a  debtor  mufl;  be  booked  for  a  fuifi  no  leffi 
than  that  for  which  the  creditor  is  content  to  liberate  him  ;  be* 
caufc,  upon  confignation  of  that  furti,  he  may  gain  his  liberty  at 
any  time.  :..'.,. 

When  a  man  is  in  prlfon*  it  is  common  for  his  othei'  creditora- 
to  arreft  him  in  it.     The  form  is  this  :     The  meffcnger  goes  to  the 
keeper  of  the  goal,  produces  the  new  caption,  and  charges  bim,  io 
virtue  thereof,  to  detain  the  prifoner  until  che  debt  be  paid\     For-: 
merly,  the  officer  touched  the  prifoner  with  his  rod,  and  charged 
him   to  remain   in   prifon  till  the  debt   upon  which  the  caption* 
proceeded  (hould  be  paid.     At  prefent,  he  only  leaves  the   ptia«^^ 
cipai  caption  with  the  goalef,  and  returns  a  certificate  of  the  r«' 
g^Jia^  or  execution,  fubfcribetl  by  himfelf  and  two  witneffes.     Thir 
method  of  arreftment  is  the  only  one  in  which  a  fecond  caption  citir 
be  executed  againft  the  debtor,   already  in  prifon  ;  and   k   has  the 
cStQ,  of  affording  adlion  againfl;  the  town,  in  cafe  of  an  Mcape  ;  be-^ 
caufe  the  goal  keeper  is  the  deputy  of  the  magiftrates.'    When  cap- 
tions are  granted  againft  more  debtors  than  one^  who  lire  iii  diffis-' 
rent  places,  if  the  meflfenger  be  not  provided  with  captions  againft 
each  of  them,  he  mud,  at  leaft,  produce  the  principal  letters  to  th« 
goaler,  and. leave  a  full  copy  of  them  in  his  hands,  .with  an  aneil*-'^ 
tion  of  its  being  a  true  copy,  duly  fubfcribed.  -  :Ib  is  i  capital  pait  pf 
the  liberty  of  the  fubjedt  in  this  kingdom,  that  no  man  c to^  •' •  be ^  tli*^ 
carcerated  without  a  legal  warrant  j  and  .that  the  keeper  of  the  prf^ 
fon  where  he  is  confined   (hall  be  poflefled  of  .that  warraht,  or  *^ 
double  of  it,  properly  authenticated,  otherwife  the  party  cannot  be 
detained  in  prifon  ;  and  therefore  every  debtor  is  entitled  tb  call  for  ^ 
a  copy  from  the  keeper,  in  order  to  know  the  caufe  of  hia  confine* 
ment,  and  to  take  meafures  for  his. liberation*  . 

When  a  creditor  or  a  mefienger  has  further  ufe  for  the  jprincipal' 
letters  of  caption  lodged  with  the  goaler,  one  or, other  of  tbem  muft 
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» 
grant  a  receipt,  containing  an  obligation  to  make  them  forthcoming 

jKhca  dciaaadedb  TUs  is  done  in  order  to  proteA  the  keeper  of  the 
priieni  and  bis  conftituents  the  magiftrates  of  the  town,  from  any 
fktiire  adioa  that  may  be  brought  for  wrongout^  imprifomnent. 

la  the  iaft  century,  when  a  debtor  was  incarcerated  at  the  inftance 
€f  one  creditor,  and  another,  whofe.  diligence  was  not  ready,  had 
jPcafoA  to  fufped  that  he  would  fettle  with  the  creditor  incarcerator, 
he  applied  for  a  remedy,  now  utterly  and  juftly  out  of  practice.     It 
was  termed  letters  offummor  arrejiment^  and  is^  certainly  to  be  clafied. 
ajoaon^  thofe  letters. which  the  Writers,  to  the  Signet,  without  regard 
to  the  law  of  che^  country,  thought  proper  to  ihape  to  the  particular 
exigencies  of  the  cafe  of  the  employer.     Thefe  deduced  the  ground 
of  debtf  and  narrated,  that  the  debtor,  as  the  complainer  was*  in* 
fprmed,  being  incarcerated  at  the  inftance  of  the  other  creditors,  in* 
tended  privately  to  obtain  himfelf  liberated,  and  to  depart  the  king* 
dom,  before  luch  time  as  the  complainer  could,  by   courfe  of  law,* 
obtain  other  letters  of  caption  againft  him  *y  and  therefore  bears  war* 
rant  to  meflengers  to  fence  and  arreft  him  in  ptifon,  therein,  to  re- 
main unci]  pay. dent  of  the  debt,  or  finding  fufficient  fecurity.     It  i«^ 
truct  that  thefe  letters  have,  now  vanilhed  out  of  practice ;:  but  it 
W1II3  no  doubt,  occur,  that  they  left  behiud  thqm  a  progeny  as  n.ii^ 
chievous  as  themfelves,  we  mean,,  our  prefent  warrant  upon  ailed* 
ge2Lttct  (it  Mifattatiane  fugac  ;  though^  no  doubt,  a  warrant  of  that 
JcindnMiy  be  applied  for  even  again  ft  a  man  in  prifon  ;:  and,  in  that 
<<afe,  it  anfwers  the  very  fame  purpofe  as  thefe  antiquated  letters- 
f  fummar  arreftment.     The  difference  is,  that  the  one  pafled  of 
ourfe»  and  the  other  requires  aa  oath,  of  credulity  upon  the  part  off 
creditor*. 
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THE  will  of  the  caption  beafs^  that  the  debtor  waa  to  remain  ia 
prifon  ^  ay  and  while  he  fulfil  and  obey  the  cooimand  and 
^  charge  of  our  other  letters  of  horning,  and  be  orderly  relaxed 

*  from  the  procefs  therein  contained/  We  formerly  noticed,  that 
it  was  not  fufficient  that  the  debt  Ihould  be  paid,  and  a  difcharge 
granted  by  the  creditor.  It  behoved  the  party  alfo  to  be  dijcbargei 
by  the  King.  The  form  was,  to  obtain  letters  of  relaxation  and  li« 
beration,  upon  a  bill  to  the  Lords,  with  which  the  Writer  produced 
the  difcharge  of  the  debt,  and  a  receipt  for  the  compofition  of 
the  (ingle  efcheat  ;  and  hence  the  claufe  in  all  the  .old  difcharges, 
which  we  find  in  our  formalift,  ^  Confenting  that  the  principal  aad 
^  cautioner  be  relaxed  from  the  horn,  whereunto  they  are  denoun- 
^  ced,  by  way  of  fufpehfion  or  otherwife,  as  accords,  and  that  with- 

*  out  caution  or  confignation/  Thefe  letters  were  exceedingly  ex- 
penfivet  and  bore  very  hard  upon  poor  people,  who  being  una|)le 
to  procure  them,  were  fometimes  oblig  d  to  remain  in  pnfon  upon 
that  account,  after  their  debts  were  paid.  The  keepers  of  ilicpri- 
fons,  in  general,  ventured  to  difpenfe  with  this  form.  The  keeper 
of  the  Edinburgh  tollbooth,  however,  ftood  mo#e  upon  pundrlio, 
which  produced  an  adl  of  Sederunt  *,  allowing  debmrs  to  get  oat 
of  prifon,  without  a  charge  to  fet  at  liberty,  if  the  debt  did  not  ex- 
ceed 400  merks,  whereby  a  very  mean  and  partial  relief  was  afforded 
In  order  to  fave  the  booking  monevi  and  at  the  fame  time,  to  a^oidthe 

confequences  of  this  ad^  creditors  entered  the  prifoncra  for  ten  or 
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twelve  merks  more  than  the  two  hundred,  and  then  arrefted  for  the 
renEiainder  of  the  debt ;  but  the  magiftrates  of  Edinburgh  having 
humanely  ventured  to  liberate  the  prifooer  in  thefe  cafes,  ivifhout  a 
charge  to  fet  at  liberty,  the  Lords,  by  a  folemn  decifion  *,  found 
them  only  liable  for  the  reftri^ed  fum  entered  m  the  prifon- books  ; 
and,  as  they  could,  in  no  event,  be  fubje^ed  for  any  more,  letters 
of  liberation  went  entirely  into  di/u/c.  What  contributed  to  this  al« 
teration  of  prad^ice,  was  the  odium  under  which  efcheats  upon  civif 
rebellion  fell,  after  the  Revolution,  .  The  general  fentiments  of  the 
natioti  altered  in  confequence  of  the  claim  of  right ;— Krivil  liberty, 
and^  gentler  manners,  taught  n>en  to  hold  that  fcandalous  forfeiture 
in  juft  deteftation ;— the  Exchequer  no  more  demanded  compofitiona 
for  efcheats  ;~and  the  Keeper  of  the  Signet  made  no  complaint" 
againfl  the  magiftrat-ea  for  difpenfing  with  the  letters  of  liberation; 
Another  circumftance  had  paved  the  way  to  this  improvement : 
Crediiors  fometimes  confented  to  the  temporary  liberation  of  prifon* 
era,  without  difcharging  the  debt;  and  magiftrates  had  been  accuf«- 
tomed  CO  fet  people  at  liberty  upon  thefe  confents.  Nothing  is  more 
inftrudlive  in  the  hiftory  of  our  bufinefs  than  the  progrellive  forms 
themfelves.  This  deed  recitess  That  whereas  D.  is  incarcerate*  ac 
my  inftance,  in  iuch  a  prifon,  for  not  payment  making  of  fuch  fums,. 
conform  to  a  caption  ;  and  I  being  willing  to  allow  him  Jome  liberty 
to  go  about  his  affairs,  that  he  may  be  the  better  enabled  to  pay  his 
debts-i;  therefore  confents  that  he  be  forthwith  liberated,  in  fo  far 
as  concerns  any  execution,  at  my  inftance,  agfainfl:  him,  and  that 
withom  neceflity  of  any  /u/penfian,  relaxation^  or  charge  to  fetatli^ 
b§rtf^  whereanent  this  (hall  be  a  fufficient  warrant  to  the  magi-^ 
ftratca  and  keepers  of  the  tollbooth  ;  and,  in  cafe  fufpendon,  relax«> 
atioo,  and  charge  to  fet  at  liberty,  be  found  neceffar,  in  that  cafe  I 
confent  to  the  pafiing  ithereof  witliout  caution  or  confa^nation  ;  pro- 
Hiding  that  he  enure  no  lufpenfion  of  the  debt,  but  only  of  the  let^^ 

X  X  2'  ters:. 

^  liiih  Nofcmbcr  1704,  Blair  agaiiift  the  Town  of  Edinburgh.. 


\^ 
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ters  of  caption  ;  or,  at  Iea(H  t^^^  he  ufe  thfc  {ame  no  fiirtfaer,  but  fm 
bis  prefcnt  liberty,  and  but  prejudice  to  mt  to  put  the  letters  in  ex-^ 
ecutioir  againft  him  ^whenever  1  (hall  think  fit^  notwithftanding  of 
the  laid  confent  or  furpenfion,  &c.  upon  which  conditions  only  the 
confent  is  granted  and  accepted,  and  no  otherways/' 

This  form  points  out  the  nature  of  this  bufinefs  in  the  end 
of  lad  century.  At  prefent,  the.  ceremony  is  wonderfully  leflTen-* 
ed.  Upon  Lodging  a  difcharge  or  extra£k  with  the  clerk  of  tkef 
prifon,  the  debtor  is  immediately  let  at  liberty.  To  fave,  however, 
cither  the  expence  of  an  extrad:,  or  the  inconvenience  of  leaving^ 
the  difcharge,  the  creditor  writes  a  confent  to  the  liberation  in  the 
prifon  books,  oppofite  to  the  entry  ;  and,  for  thtf  moft  part«  the 
keeper  is  contented  with  a  holograph  letter,  conlertting  to  the  libe-* 
ration  of  the  debtor  ;  but  this  letter  muft  be  fent  by  a  nieflcriger,  or 
other  perfon  known  to  the  clerk  of  the  prifon,  who  makber  thai  per- 
fon  give  an  atteftation  on  the  foot,  that  the  letter  is  genuine,  anctof 
the  hand- writing  of  the  creditor  ;  and  this  he  confiders  zX  a  fuffi^ 
cienl  warrant. 


ACT    OP    GRACE. 


The  will  of  the  caption  alfo.  bears,  that  the  debtor  is  to  rem^n  in 
prifon  upon  his  own  proper  charges  and  expences.  Thisclaote  wii 
inferred  at  that  period  of  our  law  when  caption  proceeded  upon  let*- 
ters  of  four  forms  ;  when,  after  imprifonment  of  bis-body^  do  for* 
ther  execution  could  go  out  againd  his  tS^QL^  \  and  thercfcire  Ik  W 
ordered  to  remain  upon  his  own  expencei..  Ihua  the  lettei%  of  four 
forms  themfelves  bear,  tbat^  if  the  debitor  furrendrred  hmifelf  to 
'ivard  within  the  Kind's  cattle  therein  mentioned,  he  was  to  remain 
there  upon  his  oivn  proper  charges  and  cxpences  ;  otherwiie,  as  a  pri- 

foner  of  itatei  he  would  have  been  entitled  to  lupport. 

Here 


•  _ 
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Here  is  a  circumftancc  worthy  of  obfervation.  Our  old  law  did 
not  allow  execution  againd  both  the  debtor  and  the  goods  at  once  ; 
it  prefumed  the  debtor  to  be  in  pofleflion  of  efleAs^  and  therefore 
made  no  provifion  for  his  fubfiftence  in  prifbn  *.  The  creditor 
might  feize  his  property ;  but,  if  he  did,  it  behoved  his  perfon  to  be 
fet  at  liberty*  When  the  law  and  the  principles  of  incarceration  al- 
teredy  no  provifion  was  made  for  the  unhappy  individual,  nor  no 
inquiry  fet  on  foot,  whether  he  had  any  fund  of  fubfiftence  or 
not ;  fo  that,  from  the  humane  principle  of  our  ancient  law,  arofe 
the  bittcreft  circumftance  in  the  fituation  of  debtors.  To  the  very 
dofe  of  the  fixteenth  century,  we  find  not  a  hint  given  of  the  leaft 
relief  aflfbrded  to  the  mod  innocent  inhabitants  of  a  goal,  the  prifon* 
tti  for  civil  debt,  though  the  juftices  of  peace,  in  the  reigns  of 
James  VI.  and  ChatlesII.  were  entitled  to  tax  the  counties  for  the 
fiipport  of  indigent  criminals.  Debtors,  it  feems,  were  all  this  time 
thtirefly  thrown   upon  the  charity  of  the   burghs,  a  circumftance 

» 

which  does  no  honour  either  to  the  manners  or  police  of  the  nation^ 
At  laft,  this  unfonunate  fet  of  men  grew  fo  numerous,  that  the 
Ciirghs'  were,  linable  to  keep  them  in  life.  They  complained  in  a 
body  to  Parliament,  which  produced  the  famous  a£t  1696,  *  anent 
*  the  aliment  of  poor  prifoners.*  This  a£t  proceeds  not  upon  con^ 
fideration  of  the  fufferings  of  the  wretched  people  deicribed  in  it^ 
but  was  intended  mereiy  to  alleviate  the  expcnces  of  the  burghs 
charged  with  their  maintenance,  licfides  anlwering  that  little  pur- 
pofe,  it  has  ferved  the  more  noble  end  ot  reheving  thoufands  from 
mifery  ;  of  removing,  in  a  great  degree,  the  evils  of  imprifonment 
tff  the  inferior  and  ulcful  clafs  of  people  for  fmall  debts,  and  thence 
juftly  deferved  the  titie  of  the  Acr  of  Grace, 

The  firrt  queftion  wiiich  occurred  upon  this  adl  was,  Whether  in- 
timation to  a  iador  for  an  Lngliih  merchant  Ihould  be  held  to  be 

equal 

•  Except  In  the  fcafc  of  debtors  to  merchant?,  by  the  a(fl  of  Robert  Bruce>  if  the 
partj  had  no  goods,  the  merchant  was  obliged  to  find  him  in  bread  and  water  iTntil 
the  debt  Qiould  be  paid  out  ot  his  lands.-^btat.  2.  Robert  I.  c.  19. 
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equal  to  intimation  to  the  creditor  himfelf.  The  Lords,  with  great 
propriety^  thought  the  factor*  who  had  power  to  put  him  in,  had 
likewife  power  to  take  him  out ;  and  therefore  fuflained  the  inti- 
mation as  fufficient.  This  was  extremely  right ;  but»  in  the  fame 
cafe,  they  were  pleafed  to  find,  that,  as  the  a&  had  been  intended 
as  a  favour  to  the  royal  burghs,  and  not  to  the  debtor,  magt- 
ftrates  had  a  difcretionary  power  to  detain  the  prifoner,  if  they 
thought  proper.  They  further  found,  that  the  aft  was  corredlory, 
unfavourable^  and  nowife  ta  be  extended  ;  and»  therefore,  that,  in 
cafe  magiftrates  modified  coo  large  an  aliment,  it  might  be  re<* 
ftrided  by  the  Lords  themfelves.  ^  All  knew  ((ays  Fountainhall) 
^  that  there  was  a  miftake  in  the  adl,  which  ihould  have  fixed  a 

*  maximum^  beyond  which  magidrates  (hould  not  go,  as  well  as  it 
^  had  made  threepence  the  minimum ;  and  it  wag  obferved,  that^ 
^  fince  this  ad,  bankrupts  fought  no  more  the  benefic  of  ccj/ia  btmai^ 
^  rum^  by  perfuading  magiftrates  to  modify  a  greater  fum  than  ere- 

*  ditors  could  comply  with/  Another  queftion  occurred^  Whether 
the  debtor  (hould  be  obliged  to  grant  a  difpo(ition  omnium  bonorum. 
As  the  aA  was  (ilent  upon  that  article,  the  Lords  left  it  to  the  ma* 
giftrates  to  require  it  if  they  thought  fit ;  only,  it  is  to  be  obferved^ 
that  in  Edinburgh  they  always  exa£t  (uch  a  difpoiition  befoie  libe- 
rating the  prifoner  ♦.  In  a.  few  years  afterwards,  however,  the  fen- 
timents  of  the  Court  altered.  They  found,  that  the  magiftrates  had 
not  a  difcretionary  power  to.  liberate  or  detain  a  prifoner  as  they 
thought  proper,  and  that  it  behoved  them  either  to  aliment  the  prii- 
Ibner  themfelves,  or  Tet  him  go  free  t» 

If  a  creditor  be  able  to  condefcend  upon  any  fund  poflre(red  by  the 
prifoner,  the  benefit  of  this  ad  will  be  refufcd.  Thus  a  debtor,, 
who  ftood  upon  the  charity  of  the  Exchequer  for  fifteeh  pounds  per 
annum^  was  found  not  to  be  entitled  to  any  other  aliment  X^     The. 

only 

♦  December  28;  17 10,  Durham  agaidft  GhfwcIK 

• 

t  February  ao.  1713,  Gricrfon  againft  Magiftrates  of  Dumfries..^— Eorbes*. 
\  July  24%  1734)  M^Kenzie  agaibft  Blain 


.1 
.1 


Liberation.  351 

only  other  queftion  of  importaace  is,  Whether  a  prifoner  let  at  li- 
berty upon  this  ail  of  grace^  can  be  again  incarcerated  upon  the 
fame  diligence.  The  Lords  have  varied  ia  their  determination  of 
this  point.  A  debtor  liberated  from  Edinburgh  tollbooth  was  again 
incarcerated  upon  the  fame  caption  in  the  Canongate  goal.  The 
debtor  complained  to  the  Lords ;  and  they  mod  juftly  found,  that 
the  imprifonment  was  unwarrantable  ;  that  the  debtor  could  not 
again  be  incarcerated  by  virtue  of  the  fame  caption,  but  can/a  cog^ 
nita^  by  warrant  of  the  Lords,  who  confidered  the  liberation  equi- 
valent  to  a  fufpenfion  and  relaxation  *.  In  the  fame  fpirit,  the 
Lords  again  found,  that  a  debtor  being  once  incarcerated  for  a  debt, 
and  liberated  upon  the  a£k  of  grace,  the  magi  (Ira tes  of  a  burgh  may 
refufe  to  incarcerate  him  again  for  the  fame  debt,  although  the  cre^ 
ditor  offered  to  aliment  him"}**  In  a  later  cafe»  the  Lords  were  plea* 
fed  to  reverfe  thefe  decifions  of  their  predeceflfors,  and  to  find  a  cre- 
ditor at  liberty  to  execute  his  caption  a  fecond  time.  Oti  this  occa- 
flon,  ic  was  obferved,  *  That,  although  a  liberation  on  the  zCt  1696 

*  does  not  legally  difcharge  the  diligence,  or  feftrain  the  creditor 
'  from  again  putting  it  in  execution  ;  yet,  if  he  commit  a   moral 

*  wrong,  by  ufing  that  diligence  in  an  oppreflive  manner,  he  is  cen- 

*  furable  in  equity,  and   the  debtor  may  obtain  relief  by  fufpen* 

*  fion  J.'  This  decifion  is  quoted  by  Mr  Erikine  as  an  authorlcy 
for  a  fecond  imprifonment,  and  as  the  piefent  rule  in  this  bufinefs. 
The  juftice  of  the  decifion  may,  however,  be  queftioned.  The  aiJi 
of  Parliament  gives  no  authority  for  a  fecond  imprifonment  j  and| 
though  it  may  be  true  that  the  debt  and  diligence  is  not  dif« 
charged,  yet  the  Lords  themfelves,  according  to  the  decifioti  1709, 
ought  to  be  judges  of  the  change  of  circumftances.  It  is  their 
warrant  alone  which  ought  to  authorife  a  ifecond  imprifonment. 

Were 

*  Forbes,  December  10.  1709,  Law  againft  White, 
t  Jaly  8    1724,  Boyle  againft  the  Magiftritcs  of  Forrcj. 
^  June  19.  1759,  Abercrotnby  agamfl  Brodie. 
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Were  the  point  to  be  again  tried,  the  Court  would^  no  djoubti  returi^ 
to  the  fohd  opinion  of  their  predecedbra. 

It  is  not  our  intention  to  enter  inta  the  form  of  procedure  ufed 
in  applying  for  the  benefit  of  the  z€l  of  grace.  The  whole  may  be 
found  in  Boyd's  Judicial  Proceeilinga,  to  which  we  here  beg  leave 
to  refer.  The  obfervations  we  have  to  add  are,  that  the  intimatioa 
made  to  all  the  creditors  is  meant  to  have  the  fame  effed  as  againft. 
the  creditor- incarceraior,  founded  upon  a  fpeciai  decidoa  of  the 
Court^  where  they,  with  great  propriety,  found,  that  if,  after  inti- 
mation to  the  creditor  incarcerator,  the  debtor  be  atreded  by  ano- 
ther creditor  daring  the  running  oi  the  ten  days,  or  after  elapfe 
thereof,  there  is  no  neceflity  for  a  new  intimation  to  him  ;  but,  ia 
terms  of  the  penult  claufe  of  the  a£):«  he  mud  find  inftant  (ecurity 
to  aliment}  other  wife  the  prifoner  may  be  fet  at  liberty  *» 

It  is  certain^  that  poor  prtioners  in  Hngland  were  entirely  throwi^ 
upon  the  county  allowance,  which  difiera  in  every  place^  and  upoa 
the  charity  of  the  public,  till  the  3zd  year  of  George  II.  when  a 
fiatute  was  made  for  regulating  and  improving  prifons;  where- 
by it  is  enadied,  that,  upoa  the  debtor's  making-  oath  that  he  has^ 
no  funds  for  immediate  fubfiftence,  the  creditor  (hould  be  obliged  to 
pay  him  a  groat  a  day,  or  two  and  fixpence  a  week.  Had  this  adt^ 
of  Parliament  copied  the  fimplicity  of  our  ad  o£  grace,  it  wouldk 
bave  prov«ed  a  happy  relief  to  hundreds  of  miferable  people ;  bu£, 
the  difficulty  of  obuining  it  is  fo  great,  that  Mr  Howard  tells  us» 
tfiat,  ia  MUidlefiix  and  Surry,  he  had  not  found  twelve  debtors 
who  had.  been  able  to  make  it  eflfedual.  This  is  a.  ftrange  cooirai!L 
Our  zQi  1696  was  not  intended  for  the  relief  of  debtors,  and  ye&it 
proved  the  mod  gracious  law  wiiich^  they  have  roceived  in  an]^. 
country  of  Europe.  The  zQl  of  George  IL  was  exprefsly;  iatended. 
fior  the  relief  of  prifoners,  and  yet  it  has  done  them  little  or.  ao^ 
good*.    It  may  be  faid,  that,  in  England ^  there  is  00  adt  of  graces 

and 


•  Z7th  Jaauarjr  1736^  Davuea 
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and  the  law  nevef  admitted  the  Roman  cej/to  bonorum.  In  fuch  a 
populous  and  commercial  kingdom,  imprifonment  mud  be  attended 
with  terror  and  uncertainty.  Infolvent  aSs,  therefore,  pafs  at  dif- 
fergit  periods  for  liberating  all  debtors  under  the  defcriptions  there 
given,  and  who  have  fuffered  confinement  for  any  length  of  time. 
This  relief  is  uncertain  ;  but,  when  it  arrives,  it  is  more  complete  . 
than  our  cej/io.  The  debtor  makes  a  furrender  of  the  fame  kind^ 
upon  oath^  in  favour  of  his  creditors,  and  comes  out  a  free  man. 


BOND    OF    PRESENTATION. 

\t  is  now  propofed  to  treat  of  thofe  pra£lical  cafes  which  arc  frfr* 
<juently  confequent  upon  perfonal  diligence,  viz.  the  bond  of  pre/en*^ 
tation^ — the  bill  of  fufpenfton^-^zxi^  the  fufpenfton  and  liberation.--^ 
The  two  firft  are  the  modes  of  preventing  the  adual  imprifonment 
of  the  debtor,  and  the  fufpenfion  and  liberation  fets  him  at  libertjr 
after  the  incarceration  has  taken  place* 

When  a  debtor  is  in  the  hands  of  a  meflenger,  he  fometimes  ap<« 
^lies  to  be  allowed  a  time  certain  to  raife  money,  and  regulate  his 
affairs.  The  creditor,  arid  often  the  meffenger  himfelf,  agrees  td 
this,  conditionally  that  the  debtor  find  fuflicient  bail  to  prefent  him- 
Tclf,  in  order  to  the  complete  execfltion  of  the  diligence,  upon  xht 
day,  hour,  and  place  agieed  upon.  Bail  of  this  kind  is  eafily  found 
by  debtors  of  any  character  and  credit,  becaufe  it  is  in  their  power 
lo  perform.  .  They  may  afterwards,  indeed,  not  be  able  to  pay,  but 
they  haVe  it  in  their  power  to  prefent  their  perfons,  agreeably  to  the 
agreement^  for  the  cautioner's  relief;  and  the  failure  of  a  debtor,  in 
fuch  a  cafe,Js  reckoned  one  of  the  mod  difhonourable  a^s  that  can  be 
committed  in  the  bufinefs  of  civil  life.  The  deed  executed  upon  this 
occafion  is  termed  a  bond  of  prefent  at  ioju  We  fhall  take  the  common 
form  of  it  from  Spottifwood.  After  the  preamble,  it  proceeds  thus: 
*  Therefore  wit  ye  me  to  be  bound  and  obliged  to  prefent  the  per- 

VoL.  \.  Y  y  .  •  fon 
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*  fon  of  the  faid  B.  to  the  faid  C.  or  to  any  having  his  commrflion, 
^  at  Edinburgh,  in  the  houfe  of  upon  the  15th  day  of  Sep- 

*  tember  next  to  come,  between  the  hours  of  ten  and  eleven  fore* 
^  noon,  without  any  longer  delay,  fraud,  or  guile/ 

There  is  here  a  neceflity  for  precifion  in  time  and  place.  The  ere- 
ditor,  or  his  meflenger,  commonly  gives  pundhial  attendance  ;  but, 
rliough  ihey  fhould  nor,  the  cautioner  and  the  debtor  muft  be  punc- 
tual ;  and,  in  order  to  prove  it,  an  inftrument  muft  be  taken  after 
the  fame  manner  as  is  done  in  ufing  an  order  of  redemption*.  There 
was  a  claufe  in  the  old  bonds  of  this  kind,  that,  in  place  of  appear* 
ing  at  a  private  houfe,  or  making  any  appointment  upon  the  head,, 
he  the  debtor  fhould,  againft  a  day  certain,  enter  his  body  in  a  prifon 
Ipecified,  and  book  himfelf  in  common  form.  In  cafes  of  this  kind, 
the  cautioner  borrows  the  caption^  from  the  creditor,  or,  at  leaft, 
provides  himfelf  with  an  extradl  of  it  from  the  Signet,  otherwife 
tiie  keeper  of  the  prifon  will  not  receive  the  debtor.  In  feme  cafci 
repcrlcd  by  Lord  Stair,  and  mentioned  in  the  Didionary,  the  Lordf 
allowed  the  cautioner  a  new  day  to  prefent,  where  the  delay  had 
been  modferate,  and  the  excufe  plaufible  j  but  thefe  decifions  are  not 
to  be  depended  upon. 

*  Then  and  there  to  be  perfonally  apprehended  and^difpofed  of  at 

*  the  will  or  pleafure  of  the  faid  C.  or  any  having  his  commiffion^ 
^  conform  to  the  faid  letters  of  caption  in  all  points,  without  any 

*  fufpenfion,  protedlion,  cejfto  honor um^   or  other  ground  or  warrant 

*  whatfoever,  that  may  flop,   hinder,-  or  impede  the  faid  B.  apprc- 

*  bending  the  faid  C.  and  incarcerating  of  him-,  and  putting  the  faid 

*  letters  of  caption  to  their  full  and  final  execution  in  all  points/ 

By  the  word  proteBion^  we  fee  at  once  that  this  ftyle  is  not  the 
produdion  of  the  prefent  century.  As  the  word  prote£lion^  how- 
ever, is  a  general  term,  and  underftood  in  a  diflferent  fenfe  from  what 
jt  formerly  was,  it  may  not  be  improper  to  retain  it  in  the  ftyle-of 

the 
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the  prefcntatlon.  It  U  from  this  laft  claufe  that  the  danger  of  the 
cautioner  in  a  bond  of  this  kind  arifes.  The  intermediate  execution 
of  another  caption,  the  imprifonmcnt  for  a  crime,  or  any  other  ac- 
cident which  may  arife  from  the  fault  of  the-debtor  or  cautioner,  or 
their  negleifi,  will  forfeit  the  bond.  Thus  a  cautioner  prefented  his 
party  at  the  day  and  place  appointed  ;  but,  when  the  meflenger  at- 
tempted to  do  his  duty,  the  debtor  produced  an  atteft  of  his  being 
inliiled  as  a  dragoon,  which,  by  ad  of  Parliament^  fecured  him  a- 
gainft  the  diligence.  The  Lords,  therefore^  found  the  cautioner  li- 
able *•  In  the  fame  manner,  a  cautioner  was  fubjeded  where  the 
f  principal  had,  medio  tempore^hccn  taken  upon  another  caption;  and 
in  vain  he  pled  that  the  prefentment  had  thereby  become  fa6ium 
vtlprejiabile.  In  this  laft  cafe,  it  was  admitted,  that  ficknefs^  or  any 
accident  not  occurring  by  the  prifoner's  fault,  might  have  been  rele- 
vanti  if  the  party  had  been  offered  fo  foon  as. that  accident  ceafed  ; 
but  it  cannot  be  extended  to  any  impediment  by  the  prifoner,  or  his 
cautioner's  fault  or  fad,  fuch  as  to  be  under  the  hazard  of  other 
captions  ;  for,  if  that  had  been  expreflfed,  as  it  is  pretended  to  b& 
implied,  no  man  of  fenfe  would  have  difmiffed  a  prifoner  in  thefd 
terms,  that  he  fbould  be  proditced  fuch  a  day,  if  he  were  not  taken 
by  other  captions  for  his  own  debt.    *  The  Lords  repelled  the  reafon 

*  fimply,  albeit  the  prifoner  had  been  offered  immediately  after  he 

*  was  free  of  the  other  caption  f  .* 

*  And  that  under  the  penally  of  Scots  money,  befides 

*  performance/ — This  is  by  much  too  general,  and  throws  the  im- 
port of  the  obligement  entirely  into  the  power  of  the  Court,  who 
may  afcertain  the  damages  or  penalty  in  any  manner  they  pleafe. 
The  proper  penalty,  in  this  cafe,  is  the  payment  of  the  debt ;-  and 
it  (hould  be  conceived  not  as  a  penalty,  but  as  an  alternative,  which, 
of  confequence,  will  receive  a  ftrider  interpretation  in  favour  of  the 
creditor.     For  the  creditor's  benefit^  therefore,  the  alternative  (hould 

Y  y  2  be, 

•  27th  July  1710,  Hcndcrfon  againft  Graham, 
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be,  and  is  now  generally  esprefled  in  this  manner :     ^  Or  other^ 

*  wife^  in  cafe  I  happen  to  fail  in  performance  of  the  premifles, 

*  or  any  part  thereof,  or  that  it  (hall  be  my  pleafure  not  to  prefenr 

*  the  faid  C.  Di  as  above  mentioned  ;  then,  and  in  either  of  thefc 

*  cafes,  I  bind  and  oblige  me,  my  heirs,  executors,  and  fuccefTors,  to» 

*  make  payment  to  the  faid  of  the  forefaid  fum  of. 

*  of  principal,  of  of  annuairents,  making  together  the  fiim- 

*  of,  and  that  at  the  term  of  Whitfunday  next,  with  a  fifth? 

*  part  more  of  penalty  in  cafe  of  failure,*  &c.  Sec. — Here  we  ob- 
ferve  a  further  term  is  given  to  the  cautioner  to  pay  the  debt  j  and 
it  remains  a  matter  of  indifference  to  the  creditor  whether  the  bond 
is  forfeited  from  neceflity  or  from  choice^ 

In  order  to  make  the  bond  of  prefentation  a  ground. for  a  fum* 
mary  charge,  it  fometimes  concludes  with  the  following  claufe  : 
Laftly,^  f  hereby  confent  that  an  inftrumentnaken  in  the  hands  of 
a  notary  public,  before  two  witnefles,  upon  my  failure  to  prcfent 
the  faid  C  D.  in  terms  of  the  preceedlng  engagement,  together 
with  thefe  prefents  regiftered  in  manner  after  mentioned,  (hall  be 
fuflScient  to  found  a  fummary  charge  againft  me  for  payment  of 
the  faid  debt,  referving  all  other  objedlions  againft  the  faid  inftru-^ 
mcnt,  or  the  fads  therein  fet  forth/ — Without  a  ckufe  of  this 
kind,  a  bond  of  prefentation  is  certainly  not  a  fuflScient  warrant  for 
fummary  diligence,  and  that  any  fuch  charge,  if  given,  ought  to  be 
fufpended  without  caution  or  confignation. 

From   the  decilions   upon  this  fubjed,  it  Was  obferved,   that  the 

Jicknefs  of  the  debtor  is  fuftained  in  law  as  a  fufEcient  excufe  to  the 

cautioner  for  not  prefenting  him  in  terms  of  the  bond.     With  this 

view,  Spotiifvvood  tells  us,  '  That  it  is  moft  expedient  to  make  pro- 

*  vifion  againft  all  unforefeen  accidents,   fuch  as   ficknefs  ;  and,  rn 

*  that  cafe,  the  claufe  muft  run  thus  :  "  Likeas  it  is  hereby  fpecial- 
"  ly  provided  and  declared.  That  in  cafe  the  faid  B.  (hould  be  fo 
'*  indifpofed  by  ficknefs^  that  he  cannot  go  to  the  forefaid  place  ac 
"  the  faid  time  without  danger  to  his  health  j  then,  and  in  that  cafe. 
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**  It  fliall  be  a  fufficient  exoneration  to  me  to  take  the  faid  raeflenger, 
"  or  any  other  the  faid  C.  fliall  appoint,  to  the  houfe  where  the  faid 
"  B.  fhall  be  lodged  for  the  tioie,  and  there  prefent  him  to  the  faid 
"  meifcnger,  the  houfe  being  always  within  the  town  of  Edin- 
"  burgh  *."— -Something  of  this  kind  may  be  done ;  but,  to  the 
honour  of  the  country^  no  inftances  have  happened  which  prove  the 
necefiity  of  it.  Creditors  among  us  have  not  hitherto  betrayed  that 
cruelty  of  temper  which  requires  any  particular  law  to  protect  the 
fick  or  difeafed  debtor  from  their  vengeance  ;  neither  have  we  any 
ordinance  to  prote<St  the  aged  and  infirm  from  the  ordinary  dili* 
gence.  The  later  Imperial  law  gives  an  example  worthy  the  imita«- 
tion  of  mankind.  It  did  not  allow  the  creditor  to  diilurb  his  debtor 
by  any  kind  of  procefs  or  legal  execution  when  in  Jicknefs.  If  he 
ventured  to  do  fo,  and  the  debtor  died  in  his  cuilody,  the  law  con-* 
demned  htm  in  a  fum  equal  to  the  debt  to  the  heir  of  the  debtor, 
and  a  third  part  of  his  whole  eftate  to  the  public  ;  and,  befides,  he  * 
thereby  flood  convidled  of  notorious  infamy*     *  There  is  no  doubt/ 

*  fays  Lord  Bankton,  *  that  if  fuch  cruel  ufage  were  followed  with 

*  us,  it  would  bo  redreffed  ;  but  how  far  a  creditor  or  executor  of 

*  fuch  diligence  would  be  liable  to  fuch  punifhment  and  damages  to  > 

*  the  party  or  his  heirs,  may  be  doubted.' 

Having  ihua  explained  the  principles  and  ftyle  of  the  bond  of 
prefentation,  we  conclude  the  fubje^St  by  mentioning,  that,  when 
parties  attend  at  the  time  andplaoe  of  prefeatmeat,  each  of  them 
ought  to  carry  a  notary  public  in  their  company  ;  the  one  to  take 
an  inftrument  upon  the  performance  of  the  obligement,  and  the  ^ 
otl>er  to  take  an  inftrument  upon  the  forfeiture  of  the  bond,  in  cafe 
it  be  not  performed.  It  is  unneceflary  to  go  into  the  forms  of  thcfe 
inftruments.  The  one  taken  by  the  cautioner,  recites  the  bond  and 
the  appearance  of  the  debtor,  in  the  prccife  terms  thereof;  he  then 
priotefts  that  his  obligeme'nt  is  performed /« /^r/i;//!// ;  and,  there-- 

fore,  . 


•  P.  Ii8. 


35^  'Liberation. 

ibre,  that  he  is  thenceforth  totally  free  and  difcharged  thereof,  and 
of  all  penalty,  claim,  or  demand,  either  for  prefenting  the  per- 
fon  of  the  debtor,  or  for  payment  of  the  debt  in  time,  coming.  The 
inftrument,  upon  the  part  of  the  creditor,  mentions  the  puniftual  at- 
tendance of  the  party  and  the  meflenger,  having  the  caption  to  re- 
ceive the  debtor  as  a  prifoner,  and  that  for  one  full  hour  at  leaft, 
(better  for  two  hours).  The  creditor  then  protefts,  that,  in  refpcd 
of  the  non-appearance  of  the  debtor  and  cautioner,  that  the  penalty 
in  the  bond  is  incurred  j  that  he  fliall  not  be  obliged  to  receive  the 
debtor  thereafter  ;  and  that  the  cautioner  has  thereby  become  liable 
to  him  in  payment  of  the  debt,  principal,  intereft,  and  expences,  in 
terms  of  the  alternative  in  his  bond  ;  and  alfo  in  payment  of  the 
liquidate  penalty  therein  contained.  It  is  alfo  rieceflary  to  know, 
that  cautioners  in  thefe  bonds  of  prefentation  have  no  relief  againft 
the  other  cautioners  in  the  principal  bond.  In  this  refpeft,  they 
are  in  the  fame  fituation  as  magiftrates  who  have  fufiered  debtors  to 
efcape  out  of  their  prifons  *• 

Cautioners  in  bonds  of  prefentations  are  not  bound  for  liquid 
funis,  but  ad  faBum  praejiandum ;  and  therefore  they  are  not  en- 
titled to  the  feptennial  limitation  introduced  by  the  aft  1695.  This 
point  is  illuftrated  by  a  (ingular  cafe,  Monro  contra  Bain,  2 2d 
July  1741,  reported  by  Kilkerran,  under  the  title  Prcfcription. 
A  cautioner  became  bound  in  a  bond  of  prefentation,  that  the  prin- 
cipal (hould,  upon  a  day  certain,  compear  perfonally  at  Invernefe, 
ra  the  meflenger's  houfe,  and  then  and  there  pay  the  whole  furas, 
principal,  annualrent^  and  penalty,  mentioned  in  the  letters  of  cap- 
tion, with  all  other  expences  of   diligence.      The  Lords   found, 

*  That  this  obligation  upon  the  cautioner  fell  under  the  adt  of  Par- 

*  liament  anent  the  prefcription  of  cautioners.*     Kilkerran  obferves, 

*  That  a  fimple  bond  of  prefentation,  that  the  debtor  ihould  prefent 
'  himfelf,  would  not  have  fallen  under  the  aft  of  Parliament  j  but 

•  the 
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*  the  cautioners  being  here  bound  that  the  debtor  fliould  alfo  pay, 

*  was  found  to  diftinguifti  the  cafe  :  Notwithftanding  it  was  plead- 

*  ed,  that,  hf  the  words,  the  cautioner  was  not  bound  to  pay,  but 

*  only  that  the  principal  fliould  pay ;  and  fo  the  cautioner  being    \ 

*  only  liable  confequentially  upon  the  principal's  failure,  he  was  no 

*  more  bound  for  a  fum  of  money,  than  he  is  in  a  fimple  bond  of 

*  prefentation,  whereby  he  becomes  alfo  confequentially  liable  upon 

*  the  principal's  failure  to  prefent  *.' 

In  pradlice,  obligations  of  this  kind  are  more  frequently  granted 
by  letters  in  a  hurried  manner  in  public-houfes.  Whether  the  Court 
would  make  any  diftin^ion  between  thefe  and  the  effect  of  formal  - 
bonds,  is  not  known  j  but  there  can  be  no  doubt  that  a  formal  deed 
is  in  every  cafe  to  be  preferred.  One  thing  we  venture  to  recom- 
mend,  that,  when  we  are  laid  under  the  difagreeable  neceffity  of  oN 
dering  captions  to  be  executed,  it  is  for  the  intereft  of  our  employ- 
ers to  defire  the  meflfenger  to  accept  a  good  bond  of  prefentation.. 
The  chance  for  the  recovery  of  the  debt  becomes  thereby  much 
greater.  There  is  the  negledt  of  the  cautioner  and  the  party,  on 
the  one  hand  ;  and,  on  the  other,  the  debtor  will  exert  himfelf  ta 
the  utmoft  to  fettle  the  debt,  and  to  fave  himfelf. 

We  have  now  left  no  circumftance  behind  us  in  the  execution^ 
againft  the  body  of  the  debtor.  We  judge  it  the  more  requifitc, 
that,  fince  the  late  infolvent  ads,  the  execution  againft  the  move- 
ables has  been  very  feldom  ufed,  becaufe  little  or  nothing  was  to  be 
got  by  it  but  expence  and  trouble  j  and  therefore  more  debts  have 
been  recovered  by  caption  fince  that  period,  than  by  any  other  dili- 
gence of  the  law.  In  doing  this,  creditors  wifely  avoid  the  adual 
incarceration  of  their  party  ;  but,  by  holding  him  in  conftant  dread 
of  it,  are.  fare  to  get  hold  of  every  fecurity  in  the  debtor's  power  ta 
give. 

Sujpen/ion.. 


•>• 


m^t^tmmm^mm^lflg^tm    l^nm  li  i  ii  i    ■  I     I.  1 1     ill  ii      iii    H  i      i  ,  i  i>  ■  I      > 


SuJ^enfii 


on. 


BY  the  conftitution  of  the  kingdonis  of  England  and  Scottanci^ 
the  King  is  the  fole  fountain  of .  jurifdiaion.  This  jurifdic- 
tion,  too  heavy  to  be  excrcifed  in  perfon,  is  commuted  to  judges  of 
his  own  appointment,  by  fpecial  writs  or  brieves  ilTued  from  hit 
Chancery,  As  the  Roman  Emperors  adied  by  the  mirtiftry  of  x 
great  officer  or  fecretary,  who  had  a  general  fupcrintendance  oVcr 
the  executive  writs  iffued  for  the  government  of  the  empire ;  fo  the 
feveral  kingdoms  of  Europe,  formed  out  of  the  members  of  that 
vaft  body,  had  in  each  of  them  a  great  officer  who  filled  a  fimila^ 
department.  In  France,  and  in  this  ifland,  this  great  man  got  the 
title  of  Chancellor.  Tb  his  province  it  fell  to  devife  and  make  out 
all  writs,  brieves,  and  letters  patent ;  and,  in  order  to  give  them 
authority,  he  had  the  cuftody  of  the  King's  feals,  that  he  might  feal 
them,  or,  as  it  is  terihcd,  order  the  feal  to  be  appended  to  tbem. 
When,  therefore,  any  grants  were  improperly  obtained  from  the 
Crown,  to  the  prejudice  either  of  the  Prince  or  his  fubjefts,  it  was 
the  Chancellor's  bufinefs  to  inquire  into  the  matter,  to Jlop  oxfu/pend 
the  execution  of  the  writ,  and  to  recal  it  if  improper.  When  the 
courts  of  law,  proceeding  upon  the  ftrid  terms  of  the  King's  origin 
nal  brieves,  were  unable  to  give  the  redrefs  to  a  party  which  his  cafe 
required  ;  or  wheni  by  a  rigorous  application  of  the  common  law^ 
the  fubjed  fuffered  real  injuftice,  no  other  method  was  left  to  the 
injured  party  but  an  humble  application  to  the  King  for  relief. 

Upon 
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Upon  thefe  occafibns,  the  Chancellor,  who  was  prefumed  to  unite' 
in  his  perfon  both  piety  and  learning,  was  called  upon  to  advife  in 
what  manner  juftice  was  to  be  reconciled  with  ftrifl  law.  This  was 
an  appeal  to  the  King*s  confcience  ;  and,  as  the  Chancellor  diredted 
it,  that  dignified  officer  got  the  title  of  the  keeper  x>f  the  Kin^^s  con^ 
fcience.  From  thefe  begintiings,  and  by  flow  degrees,  arofe  the 
power  of  the  Chancellor  of  England,  and  the  grand  diftindion  be- 
tween the  courts  of  common  law,  and  the  great  court  of  equity  in 
which  that  officer  prefides.  Upon  due  confideration  of  the  circum- 
ftances  of  the  cafe,  he  mitigates  the  feveriiy,  and  fupplies  the  de- 
fers of  the  judgments  pronounced  in  the  courts  of  law.  The  form 
in  which  an  application  is,  at  this  moment  made,  is  by  a  bill  or  Com- 
plaint, dating  the  circumftonces  of  the  cafe,  the  teafons  drawn  from 
it,  and  concluding  with  a  humble  prayer  for  relief.  The  Chancel- 
lor, if  neceflary,  grants  upon  this  bill^  an  injundion^  commanding 
all  execution  to  ceale  until  the  matter  fet  forth  in  the  bill  be  inquir- 
ed into  and  determined.  This  injundion  proieds  the  party  com-^ 
plainer ;  but,  to  bring  the  perfon  complained  upon  into  court,  a 
writ  of  lummons  is  iflued,  under  the  name  of  a  Jubpoena^  fo  called 
from  the  confequences  of  non-appearance,  which  are  the  fame  with 
our  certification.  In  the  courts  of  law,  all  proceffi:s  or  actions  com- 
mence  upon  brieves  ifluing  from  the  Chancery,  commanding  the 
judge  to  do  juftice,  which  is  a  form  extremely  different  from  a  hum- 
ble fupplication  to  the  Chancellor  for  redrefs. 

We  had  formerly  occafion  to  obferve,  that,  of  old,  all  a6lions  and 
fuits  procetrded  by  brieves  iflTuing  from  the  Chancery  of  Scotland, 
which,  as  in  the  South,  was  ine  officinum  jujlitiae^  under  the  direc- 
tion of  the  Chancellor  of  the  kingdom.  Redrefs  in  equity  was  ap- 
plied for  to  the  King,  who  granted  it  by  the  affiftance  of  his  Chan- 
cellor and  Council.  The  ancient  brieves,  upon  the  univerfal  preva- 
lence of  the  Roman  law,  and  the  continental  fyftem  of  feudalifm, 
went  by  degrees  into  difufe.  Our  inferior  judges  aflTumed  the  jurif- 
difli'^n  of  caufts  upon  complaints  per  modum  quereleae^  and   fum- 
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monfes  by  their  own  authority.  At  the  eftabliffiment  of  the  College 
of  Juftice,  ihe  power  formerly  exercifed  by  the  King  and  his  Council, 
fo  far  as  regarded  the  civil  bufinefs  of  the  nation,  was  entirely  de- 
volved upon  that  body.  The  College  of  Juftice  became  thenceforch 
the  King's  Court ;  the  powers  of  the  Chancellor  were  united  to  it ; 
and  the  40th  article  of  the   Inftirution  provides,  *  That  the  Lord 

*  Chancellor  being  prefeni  in  the  town  of  Edinburgh,  or  any  other 

*  place,  he  (hall  have  a  vote,  and  be  Prefident  of  the  faid  Council/ 
Being  thus  invefted  with  (he  powers  of  (he  judges  of  common  law, 
and  the  Pretorian  or  fupreme  jurifdidion  of  thej  King  or  his  Chan* 
cellor,  they  iflued  writs  of  procefs  by  their  own  authority  ;  fum- 
monfes  in  the  King's  name,  and  under  his  fignet,  took  place  of  the 
ancient  brieves  iflfued  by  the  Chancery;  and  the  equitable  powers 
which  formerly  refided  in  the  King,  his  Chancellor^  and  CouQcil, 
refted  entirely  in  the  new  Court. 

This  equitable,  pretorian,  or  corredlory  jurifdi£tion,   came  to  be 
exercifed  by  applications  to  the  Lords,  and  the  writs  for  that   pur- 
pofe,  from  the  Latin  word,  and  ecclefiaftical   pradice  well   known 
in  Fraiice,  weic  vtrmtA  JuJ pen ficms      The  injuniiion  they  called  a 
Jtft^  and  ihe/ubpoena  was  granted  in  the  fame  writ,  in  the  foroi  of  a 
fummons  ;   which  accordingly  makcb  a  remarkable  part  of  the  wtU 
of  our  fufpenfions  at  this  moment.     The  fufpenfion  then  is  the  writ 
by  which  the  equitable  powers  of  our  Court  are  exercifed ;  and  by 
which  every  error  in  the  decrees  of  ioiferior  judges,   or  in   the  de- 
crees of  t.he  Supreme  Court  itfelf,  is  ultimately  corredled.     1  he  form 
retains  a  coincidence  with  that  of  the  (^Jiancery  of  Kngland,  which 
proves  the  dedudion  we  have  given,    and   the  analogy  we  have 
pointed  out :  *  Sir  Edward  Coke  fays,  That  the  Chancellor,  or  Can^ 
^  cellarius^    has  his  name  a  cancellando^  from  cancelling  the  King's 
^  letters  patent,  when  granted  contrary  to  law,  which  is  the  highcft 
^  point  of  his  jurifdi£fcion.'— *  Gif  the  King  (fays  Bilfour)  give  any 
*  privy  writing   whilk  is  diredl  contrare  to  the  admmiftration  of 
^  juftice,   or  hinders  and  poftpones  it,  the  Lords  of  Council  may 
^  difcharge  or  fuipend  the  fame/ 
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In  this  narrow  country,  the  fame  firm  and  broad  dtftinflion  could 
not  be  made  as  in  England.  The  civil  bufincfs  of  the  nation  was 
often  too  much  blended  with  the  political  government ;  and,  there* 
fore,  though  the  King  had  united  his  Chancellor  with  the  College 
of  Jufticc,  yet  he  retained  a  perfonal  jurifdidion  for  himfelf  and  his 
Privy  Council,  which  clafhed  with  that  of  the  civil  judges,  and  con* 
tinned  from  ihe  days  of  James  V.  down  to  the  union  of  the  king- 
doms in  the  reign  of  Queen  Anne,  to  diftraft  and  confoynd  ihe 
bufmefs  of  this  country  So  long  as  the  Privy  Council  of  Scotland 
and  their  powers  laded,  a  conftani  coUifion  in  point  of  jurifdidion 
took  place  between  them  and  the  Court  of  Seflion,  which  deprived 
the  fubjeds  of  real  fecurity  for  their  perfons  or  their  property  ;  and 
from  this  divided  power,  may  fairly  be  deduced  the  greatieft  part  of 
the  evils  under  which  the  people  of  this  country  groanedy  during' 
that  long  and  unhappy  period. 
Balfour  tells  us,  *  That  the  Lords  of  Seflion  were  not  judges 
competent  in  caufes  of  fufpenfion  of  any  letters  of  horning,  direft 
by  the  Lords  of  Secret  Council,  becaufe  the  Lords  of  Secret  Coun- 
cil, wha  were  the  givers  of  the  decrete,  are  judges  co  all  letters  and 
other  contraverfies,  whilk  flows  and  ariles  from  the  faid  decrete, 
13th  June  15+5,  Marion  Tours  againft  the  Laird  of  Weems/-?— 
But  gif  the  party  fulfils  and  obeys  this  faid  decreet,  the  Lords  of 
Council  may  lufpend  the  letters  of  horning  given  by  the  Lords  of 
Secret  Council*.'  The  meaning  of  this  lalt  decifion  is,  that  the 
Lords  might  retain  the  party  from  the  confequences  of  rebellion. 
aqd  efcheat,  following  upon  the  horning  iffued  by  the  oihe^  jurif- 
di^ion.  This  was  i  difagreeable  fituation  for  the  fubjed.  Two 
courts,  whofe  views  and  interefts  were  often  entirely  different,  had 
it  in  their  power  to  oppref  the  lubjedl  by  the  very  fame  mode  of 
execution.  Both  of  them  were  Royal  Courts,  the  King  was  fup- 
pofed  to  be  prefent  in  each  ;  and,  therefore,  both  affumed  the  fame 
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mode  of  explicating  their  jurildidioni  which  formerly  belonged  to 
the  King  alone,  viz.  the  terrible  procefs  of  outlawry  •:  Whereas  no 
judge  in  England  poflrefled  it,  but  the  Chancellor,  to  whom  alone  it 
18  to  this  day  confined. 

Let  us  now  examine  the  particular  part  of  bufinefs,  which  in  this 
country  created  the  necefSty  and  multiplied  the  number  of  thefe  ap- 
plications in  equity,  (.officers  and  melTengers  were  not  formerly^ 
under  good  regulations  ;  and  it  was  not  uncommon  to  obtain  de« 
crees  upon  faife  executions  in  abfcnce  of  the  defender.  In  fuch  cir« 
cumftances,  it  would  have  been  the  height  of  injuilice  not  to  hear 
the  parties.  Decrees  in  abl'ence,  or  as  they  were  then  termed^  for 
null  defence^  were  often  pronoumred  ;  and  the  then  ftate  of  the 
country  aflforded  a  variety  of  plaufible  excufes  for  the  non  appear- 
ance of  defenders.  Many  other  cales  occurred  but  particularly  that 
one  of  decrees  of  confent  upon  regiftered  wuts.  It  the  parties  were 
not  heard  by  fome  fuch  device,  they  could  not  be  heard  at  all. 
Even  in  caufes  where  the  parties  had-  been  heard,  and  decree  given^ 
as  the  civilians  fay,  in  foro  contradiSiorio^  evidence  often  emerged 
after  fentence,  and  before  execution ;  which,  had  it  been  known  be- 
fore, would  have  prevented  the  decree. 

The  form  of  the  Englifti  bill  in  equity,  and  the  Scortifti  fufpen- 
fion,  was  exceedingly  natural  and  fimple.     An   adion  lies  to  every 
iubjeft  who  has  fufFered,  or  is  fuffering  a  wrong  trom  another,     A 
party  who  obtains  a  falfe  decree,  or  a  decree  upon  unjuit   grounds, 
is  guilty  of  a  wrong  j    and,   confequently,  may  be  called  by  the 
party  fuffering  before  a  Court,  to  have  the  wrong  prevented.     This^ 
is  the  principle  of  a  fufpenfion,  and  coiilequently  the  ftyle,   whichi 
as  we  noticed  before,  joins  both  the  bill  and  xh^  Jubpoena^  is  nearly 
that  of  a  fnmmons,  in  which  the  fituation  of  the  parties  is  inverted 
He  who  was  formerly  purfuer,  is  the  detender,  and  the  defender  i 
the  fufpenfion  becomes  the  purfuer.  But  a  fummons  would  not  ha' 
noet  the  circumftances  of  this  cafe*    Summonies  were  granted  eafil 
and  of  courfe,.  as  they  import  no  more  than  a  demand  to  be  m 


f         Sufpenjion.  ^6j, 

good  in  judgment,  but  here  one  of  the  parties  had  already  obtained 
a  decree.  We  have  heard  that  the  interruption  or  flopping  of  exe- 
cution  is  not  a  favourite  meafure,  either  of  the  law  or  police;  but  if 
a  fimple  fummons  had  that  efFe£l,  execution  mud  always  have  been 
ftopt,  and  the  creditor  would  in  no  refped  have  been  benefited  by 
his  decree.  On  the  other  hand,  a  common  fummons  would  not 
have  availed  the  debtor,  becaufe  it  did  not  flop  execution,  and  he^ 
might  have  been  poinded,  denounced,  or  imprifoned.  Thefe  pur- 
pofeb  were  anfwered  on  both  fides,  by  the  form  of  prefenting  a  peti- 
tion  to  the  Court  j  upon  which  an  immediate  flop  was  given  to  fur-* 
ther  execution*  and  the  judges  had  an  opportunity  of  determining- 
at  leizure,  whether  a  'fummons  of  fufpenfion  (hould  be  grantedv 
Accordingly,  we  are  told  in  the  old  form  of  procefs  left  us  by  Sir. 
John  Skene,  who  wrote  in  the  reign  of  James  Vl.  '  that  na  fufpen- 

*  fions  of  decreets  are  granted,  but  be  an  fpecial  fupplicaiion  of  the 

*  paitie  foytcr  thereof,  given  to  the  Lords  in  wreit,  and  fubfcribed 
^  be  them,   at  lead  be  twa  of  them,  in  the  name  of  the  refl  of  the 

*  Lords.* 

The  idea  of  a  fufpenfion  is  by  fome  writer  found  in  the  induciae 
moratoriae  of  the  Roman  law.  However  that  may  be,  it  is  evidenti 
that  the  rule  of  exading  caution  was  thence  taken.  The  Emperors- 
feldom  interpofed  in  delaying  the  execution  of  decrees,  *  nifi  idoiiea 
^  fidei-jiiflio  fuper  debiti  folutione  praebeatur.'  And  nothing  can  be 
more  juft  ;  for,  if  an  execution  is  flopt,  the  creditor,  who  might  at 
that  time  have  recovered  his  money,  is  at  leaft  entitled  to  have  cau^-^ 
tion,  that  he  (hall  trertainly  recover  it  in  the  end,  in  cafe  his  dili- 
gence has  been  unjuftly  fufpended-  This  was  firft  introduced  into^ 
our  pradlice  by- an  ad  of  Sederunt,  dated  2:5th  Odober  1577.  The 
bail  thus  given,  however,   proved  in  many  cafes  no  better  than  the 

■ 

principal  ;:  as  few  laws  fubfifled,  at  that  time,  to  check  the  frauds  of 
private  parties.  When  a  decree  came  to  be  executed,,  every  thing 
was  covered  by  collufive  deeds,  ailignments,  and  fales.  Of  this  we 
are  informed  by  the  ad  of  Parliament  15  84,  c.  139.  which  men-^ 

tione^, 
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tions,  ^  That  the  malice  of  perfons  had  dally  To  increafedy  that  the 
'  execution  of  decreets  obtained  by  maid  lan^fome  procefst  was  al- 

*  together  fruftrate.*     The  ad,  therefore,   provides,  *  That  na  fuf- 

*  penfion  be  granted  of  the  fame  decreets,  but  upon  payment  or 

*  confignation.'  This  was  with  great  propriety  intended  to  diftin* 
guifti  decrees  obtained  by  langfome  proce/s^  thai  is  in  for 0  cent tntiofij/i-^ 
mo^  from  all  others ;  but  the  purpofes  of  this  a(3;  were  roft  by  inat* 
tention  in  praftice. 

Realons  of  fufpenfion  were  originally  intended  to  be  more  fpeed- 
ily  judged  of,  than  any  other  adion  ;  and,  therefore,  it  was  held  to 
be  a  rule,  that  they  niuft  have  been  inftantly  verified,  olherwife  the 
bill  could  not  pafs;  and,  when  it  did  pafs,  the  Lords,  in  their  deliver- 
ance or  warrant,  always  fixed  the  day  to  which  the  other  party  be- 
hoved to  be  fummoned,  becaufe  experience  proved,  that  this  was 
not  to  be  trufted  to  the  raiier  of  the  fufpenfion,  who  had  nothing  to 
gain  by  the  iflue  of  the  queftion.  Another  rule  prevailed,  that, 
when  a  party  gave  in  a  bill  of  fufpenfion,  he  behoved  to  (late  in  it 
all  his  reafons  or  exceptions  againft  the  debt  ;  and,  wlien  the  matter 
came  before  the  Court,  he  was  heard  upon  nothing  but  what  his 
own  fumraons  contained.  This  ftridnefs  as  Lor  '  Stair  informs  us) 
arofe  f ro  n  an  abufe  upon  the  part  of  the  debtors,  who  formerly 
ufed  to  give  in  one  fufpenfion  after  another,  and  drew  out  the  mat- 
ter to  an  unfufTerable  length.  Pretences,  howevtrr,  were  loon  found 
forgettingthebetter  of  this  rule.  Skene  fays,  '  That  the  Loid^  ufed  to 
grant  fpecial  licence  to  widows,  pupils,  poor  folks,  &c  to  eke  and 
reform  their  reafons  of  fufpenfion  ;  and,  by  degrees,  this  method 
of  eking  became  general,  and  continues  to  this  iiiomeni ;  fc/  that,  if 
reafons  are  dated  in  the  bill  fufficient  to  pafb  it,  the  fufpender  may 
afterwards  infill  upon  as  much  new  matter  as  he  pleafes  ^  and  it  is 
not  uncommon  to  hear  a  caufe  pled^  without  mentioning  any  one 
of  the  reafons  ftated  in  the  libel/ 

In  prefeniing  bills  of  fifpenfion.  parties  frequently  gave  very  par- 
tial and  unjuft  accounts  of  the  grounds  ot  debt  which  they  craved  to 
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be  fufpended,  wliereby  the  Lords  were  much  impofed  upon.  They 
were  further  mifled  by  falfe'difcharges,  and  other  writs  produced 
with  the  bill,  and  afterwards  withdrawn  ;  and,  therefore,  by  an  adt 
of  Sederunt,  27th  July  1599,  it  was  ordained,  *  That  all  decreets, 

•  regiftered  conirafts,    and  obligations,    whereupon   fufpenfion   iff 

•  craved,  be  extradled  and  given  in  with  the  bill  of  fufpenfion  ;  and 

•  that  all  difcharges  produced  fhould  be  fubfcribed  by  the  procurator 

•  for  the  party,  and  retained  at  the  BiU  Chamber/ 

The  practice  of  debtors  very  foon  Oiewed  the  purpofe  of  their  ap- 
.  plying  for  fufpenfions.  After  bills  were  paffed,  and  the  day  of  ap^ 
pearance  filled  up,  they  allowed  them  to  lie  in  the  hands  of  the 
clerk  ;  and,  when  that  day  came»  prefented  a  new  bill.  This  wasr 
correded  by  an  ad  of  Sederunt,  24th  May  1599,  difcharging  the 
clerk  of  the  bills  to  amiex  the  date  to  any  bill  till  caution  be  found;. 
or  confignation  madd^  and  then  to  be  marked  of  that  date, 

Sufpenfions,  it  fecms,  became  very  frequent,  and  numbers  of 
them,  upon  trial,  turrfed  out  to  be  frivolous.  Cautioners,  as  then* 
taken,  were  only  liable  for  the  contents  of  the  decree  ;  and,  there* 
fore,  for  the  better  indemnification  of  the  creditor,  the  Lords,  by  an 
aft  of  Sederunt.  23d  November  1613,  •  appointed  caution  to  be  ta* 

•  ken  not  only^  for  obedience  to  the  charge,  but  alfo  for  payment  of 
^  fuch  expences  as  the  Court  (hould  modify  ;  and  alfo  for  payment 

•  of  damages,  in  cafe  of  wrongful  fufpending,*' 

Cautioners  being  bound  only  for  the  performance  of  the  party 
fufpender,  difputed  their  obligements  when  the  fulpender  died  du- 
ring the  dependence^  and  furceeded.  Forged  receipts  and  vouchers^ 
continued  to  be  produced,  in  order  to  pafs  the  bills  ;  but,  when  the 
fulpenfion  came  to  be  difcuffed,  thefe  receipts  did  not  make  their 
appearance.     Cautioners  had  been  offered  and  received"  under  falfe 

ft 

defi^^nationsi  Thefe  were  egregious  abufes  committed  by  the  par- 
ties, and  refled  little  honour  bn  their  doers.  The  Court  itfelf  was 
not  bkimelef?.  Each  Judge,  it  feems,  pafled  bills  as  he  thought  pro* 
per  J:  and,  what  muft  now  appear  ftrange,  the  Lords  indulged  them*- 

fclvcs^ 
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felves  in  a  pradice  of  granting  warrants  and  injundions  againft  the 
paffing  of  particular  bills.  Single  Judges  carelefsly  allowed  bills  a* 
gainft  decrees  in/oro,  contrary  to  the  adl  of  Parliament,  and  the  juf- 
lice  of  the  cafe.  To  clear  away  thele  numerous  abufes,  a  long  adl 
of  Sederunt  was  paflcd  upon  the  29th  June  1650,  which,  among  a 
variety  of  other  regulations,  ordains  the  clerks  to  detain  all  the  pa- 
pers produced  with  the  fufpenfion  ;  or,  if  they  happened  to  be  ta- 
ken away  by  the  praditioners,  they  were  to  be  hable  for  the  fame. 
They  were  alfo  obliged  to  give  a  certificate  that  the  cautioners  were 
truly  defigned  in  the  bonds  of  caution.  Several  other  pradtical  evils 
had  received  a  check  about  the  fame  period.  Reference  had  been 
made  to  the  oaths  of  parties  ;  and,  at  the  difcufling,  the(e  references 
were  deferted,  and  new  reafons  infifted  upon.  Bills  were  alfo  pafled 
by  all  the  Judges  without  diftindion..  To  Movent  thefe  pradicea  in 
time  coming,  an  ad  was  made  on  the  i6th  January  1650.  By  thefe 
ads,  to  which,  as  they  are  very  long  and  particular,  reference  is 
here  made,  the  procefs  upon  bills  of  fufpenfion  is  brought  into  tole- 
rable maturity,  and  every  article  of  it  remains  in  force.  The  for- 
mer regulation  appointed  bills  to  be  pafled  only  by  the  Lord  (Vdi- 
nary  on  the  bills  ;  but  it  did  not  difcharge  other  Lords  to  grant  fids 
and  flops.  Hence  the  old  irregularity  once  more  took  place.  At 
twenty  five  years  diftance,  another  ad  of  Sederunt  became  neceflary 
to  reftore  order  in  this  branch  of  pradicc.  This  ad  is  dateJ  9:h 
February  1675 ;  and,  inter  alia,  dilcharges  all  the  judges  except  the 
Lord  Ordinary  upon  the  bills  to  read  bills  of  lufpei.fion.  or  to  grant 
fifts  or  (lops  upon  them.  It  then  gives  particular  diredions  to  the 
Ordinary  on  the  bills  how  to  ad,  which  to  this  day  remain  in  tull 

obfervancc. 

It  behoved  fufpenfions  prefented  by  people  in  prifon  to  contain  a 
charge  to  liberate  rhe  prlfoner,  which  therefore  are  termed  Suspen* 
siON  AND  Liberation.  Imprifonment  being  the  lift  and  lull  cffcS 
of  the  diligence  intended  to  compel  obedience,  payment  ought  to  be 
the  01  ly  method  of  immediate  liberaMon.  If  lufpenfion,  however, 
is  demanded,  that  ought  only  to  be  granted  upon  confignauon  j  for 

It 
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It  18  palpable  injuftice  to  make  the  creditor  eater  Into  the  trouble  and 
cxpence  of  a  new  plea,  without  abfolute  fecurity  for  his  debt.     Li- 
berations, however,  were  frequently  obtained  without  confignation, 
and  even  upon  very  indiflferent  caution,  whereby  the  diligence  of  the 
law  came  often  to  be  defeated.     A  remedy  for  this  evil  was  intro- 
duced by  an  adl   of  Sederunt,   21ft  July  1673,  which  ordains  the : 
party  to  give  intimation  to  the  charger,  before  a  notary  and  wit- 
nefles,  of  his  intention  of  applying  for  fufpcnfion  and  liberation,  and 
orders  the  inftrument  of  intimation  to  be  produced  with  the  fufpen-  - 
fion.     This  was  a  neceflary  and  beneficial  regulation,  and,  as  fuch^^ 
remains  in  full  force. 

All  thefe  adts  are  in  favour  of  the  creditor ;  the  poor  debtor  had 
nothing  to  oppofe  againft  the  rigour  of  his  party^   thus  feconded  by 
Judges  armed  even  with  legiflative  authority.'    Yet  neceflity,  fertile 
in  refources,  appears  to  have  been  an  overmatch  for  both.     The 
Judges,  when  over-reached  and  provoked,  made  fometimes  angry 
refolutions  ;  and,  when  cool,  foftened  the  praSice,   which   reduced 
matters  to  the  old  level.     Thus  juratory  caution  was  introduced,  not 
by  any  fpecial  ftatute,  but  by  practical  indulgence.  .  There  behoved 
to  be  poor  men  who  had  good  exceptions  to  the  claims  made  againfl: 
them  ;  but  thefe  exceptions  could  not  be  heard,  becaufe  they  were 
unable  to  find  fuflSicient  caution.     Every  evil  has  its  remedy,  and  the 
Roman  law  fuggefted  an  cafy  one  in  this  cafe.     Therefore,   where 
the  fufpender  made  oath  that  he  could  find  no  caution,  or  no  better 
caution,  any  perfon  was  accepted  of.  This  humanity  was  foon  abufed ; ; 
and  people  poflefled  of  fufficient  property  pretended  that  they  could 
find  no  caution.     Bills  were  paflTed  in  that  manner  unknown  to  the 
charger,  whofe  diligence  was  thereby  defeated.^    The  pradlhioners 
ingenioufly  prefented  bills  of  fufpenfion,   containing  offers  of  fuffi- 
cient caution,  in  order  to  procure  a  favourable  reception  for  the  rea- 
fons  ;  and,  fo  foon  as  the  bill  paflcd,  they  added  new  reafons,  and 
offered  juratory  caution.     Thefe  abufes  called  loudly  for  amend- 
ment ;  and,  for  that  purpofe,  an  aft  of  Sederunt  was  made  upon  the 
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8ch  of  November  1682,  winch  ena£ts,  that  all  perfoiis  wishing  to.g0t 
fufpenfions  on  juratory  caution,  mud  mention  that  circumftance  in 
their  bills ;  and  they  mud  make  intimation  to  the  creditor  of  their  iiw 
tention,  and  produce  the  inftrument  with  their  fufpenfion. 

Even  ^after  fufpenfions  were  pafltd,  the  obtaincrs  produced  or  ia- 
tlmated  them  to  the  partyt  or  the  meflenger,  but  did  not  ^jc^^iife 
them  at  .the  Signet ;  and,  as  the  effe£t  of  this  w?.s  uncertain  at  the 
time,  it  fully  anfwered  the  purpofe  of  delay.  The  creditor  was  thus 
left  at  a  lofs  what  to  do,  becaufcs  not  being  fummoned,  he  could 
qot  bring  his  party  into  Court ;  nor  was  the  cautioner  bound  to 
him  in  that  fituation.  This  practical  abufe  was  remedied  by 
aa  axji,  3d  July  1677,  ordaining  the  fift  only  to  laft  for  four* 
teendays^  where  fufpenfions  had  been  paffed  but  not  ^expede  at 
the  Signet*  A  method  was  in  a  few  years  difcovered,  of  eludiqg 
this  falutary  regulation.  When  the  fourteen  days  were  expired, 
a  new  bill  was  prefented  to  a  diflferent  Ordinary,  and  a  new  fid  ob« 
tained*  This  praftige,  however,  was  difcharged  by  a,ft  of  Sederunt 
9th  November  1680. 

The  former  appointments,  however  (IritS:,  were,  it  feems>  infuf- 
ficient  to  reprefs  the  abominable  pra^ice  of  producing  forged  writti 
which  appears  to  have  been  the  great  engine  of  obtaining  fufpen* 
fions.     The  Lords  were  obliged  to  renew  the  ad  1650,  which  cer- 
tainly would  not  have  been  neceflary,  had  the  clerks  to  the  bills  done 
their  duty  ;  however  an  aft  paffed,    nth  November  1691,   which 
inflided  fevere  additional  penalties.     The  root  of  this  inveterate  evil 
lay  in  the   rule  of  receiving  no  reafons.of  fufpenfion>  but  fuch  as 
were  inftantly  verified.     Many  fufpenfions  were  rejeded  upon  this 
account ;  and,  to  make  fure,  forgeries  were  committed,  and  knowa 
to  be  forgeries.     For  it  is  obfervable,  that  the  ufers  of  falfc  writs  are 
not  profecuted  as  forgers  j  heavy  damages  and  expences  were  the 
pnly  penalties  againft  the  fufpenders  deteded  in  that  praftice. 

Where  cautioners  were  unknown  or  dubious,  fufpenders  offered 

p£;et  them  attefted  bj  people  of  better  credit,    Thefe  atteftations 

.imported 
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iinported  no  more  than  the  opinion  of  the  atteftors ;  and,  when  the 
cautioners  proved  infufEcient,  the  chargers  were  landed  in  a  proof 
ef  the  condition  of  the  cautioner  at  the  time  of  the  atteft.  De- 
crees charged  upon  were  often  found  to  be  informal,  or  entirely  irv 
abfencei,  which  the  Court,  therefore,  turned  into  libels,  /.  e.  they  held 
the  parties  to  be  in  Court,  in  the  fame  manner  as  if  the  fufpender, 
had  been  fued  upon  a  fimple  fummons  ;  and,  when  that  happened, 
the  cautioners  infilled  upon  being  free  from  their  bond*  To  regu*» 
late  thefe  matters,  an  a£k  of  Sederunt  was  pafled,  a7th  December 
1709,  which  tied  down  both  cautioners  and  atteftois  in  all  the  cafe» 
w^  have  mentioned.  The  laft  part  of  this  aft,  refpeding  cautioners, 
appears  to  be  extremely  hard  and  unreafonable.  They  are  bound 
only  in  the  event  of  the  charge's  being  right  and  formal ;  but  the 
turning  them  into  libels,  (hews  that  they  are  not  fo,  and  that  the 
chargers  were  not  enfitled  to  obtain  judgments  in  their  favour  > 
and,  confequently,  that  the  cautioner  ought  to  be  free.  The  rea- 
fon  afligned  in  the  a£t  is  far  from  being  a  good  one  ;  for,  though  it 
be  true,  that  creditors  allow  many  bills  to  pafs,  on  purpofe  to  get 
additional  fecurity  for.  their  debt,  yet  it  is  plain,  that  a  charger  up«>* 
on  an  informal  decree  could  not  have  prevented  a  fufpenfion  from 
taking  place  ;.  and  therefore  he  had  no  title  to  the  fecurity  of  the 
bond. 

Anterior  to  this  period,  bills  of  fufpenfion  mull  either  have  been 
refufed  or  pafled  in  totum ;  a  circumftance  attended  with  much  inr 
convenience,  and  the  caufe  of  a  great  deal  of.  unneceflary  litigation^ 
which,  with  other  abufes,  was  corredled  by  aft  of  Sederunt,  dated 
2och  November  171 1.  No  other  ad  became  neceflary,.  in  the  mat-r 
ter  of  fufpenfions,  till  of  late,  when  the  expence  of  difputing  the 
admiflion  of  bills  arofe  to  a  degree  deferving  notice*  Many  of  them 
were  refufed  ;  and,  where  no  penalty  happened  to  be  charged  for^ 
this  expence  could  not  readily  be  recovered.  The  Lords,  therefore, 
by  aft,   i9ih  December  1778,  ordained  that  the.  Lord  Ordinary  oa* 
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the  bills  fhould  be  allowed  to  award  expences  againft  parties  furpertd-* 
ing  on  frivolous  grounds. 

Our  prefent  forms,  then,  in  bills  of  fufpenfion,  are  the  refult  of 
two  hundred  years  experience;  and,  from  the  feveral  regulations 
made  in  that  period,  we  eafily  difcgver  the  ^eafon  and  neceffity  of 
all  the  fteps  now  |n  pra^ice. 

The  firft  thing  is  to  draw  or  prepare  the  bill.     For  this  purpofe, 

.we  mud  be  poflefled  of  the  charge  given  by  the  meflenger,  and  of 
the  decree,  bond,  contrad,  or  other  ground  of  debt  demanded. 
Thefe  we  sure,  in  the  firft  place*  carefully  to  read  over.  If  it  be  a 
decree,  we  may  analize  it,  and  coniider  whether  the  demand  or  con-i 
clufion  of  the  libel  be  fairly  authorifed  by  the  narrative.  We  next 
attend  to  the  produftion,  and  how  far  the  libel  is  thereby  proved  by 
writing.  If  all  or  part  of  it  be  made  out  or  founded  upon  parole 
teftimony,  we  confider  whether  fuch  evidence  was  competent  in 
the  queftion  ;  and  examine  the  interlocutors  of  the  Judge  allowing 
the  proof.     When  this  is  done,  we  peroife  attentively  the  depoti- 

.  tions  of  wit.ncfles,  and  the  final  interlocutor.  Hence  we  forQi 
our  opinion  whether  the  judgment  is  right  or  wrong,  in  point  of 
fadl ;  or  whether  it  goes  further  than  the  written  or  parole  evidence 
imports.  Being  thus  matters  of  fafts  in  the  cafe,  we  are  able  to 
form  a  judgment  of  the  ftory  told  by  our  employer;  and  what  fadls 
it  may  be  proper  to  add,  or  what  further  evidence  it  may  be  fafe  to 
offer.  The  next  thing  is  the  law,  and  the  reafoniiig.  With  thefe 
we  are  furnilhed  in  the  papers  of  debate,  which  the  extraft  contaias 
in  the  order  given  in  the  procefs.  XVe  reduce  them  into  fhort 
points ;  then  confult  the  Inftitutes  for  the  general  principles ;  next 
the  courfe  of  decifions  upon  the  fubje£t,  correding  what  was  wrong 
in  the  argument  of  the  decree,  and  fupplying  what  feeqis  to  have 
been  there  omitted.     Laft  of  ail,  we  fearch  for  exceptions  in  point 

.  of  form ;  and,  from  our  notes  taken  upon  the  whole,  we   compofe 
the  bill  of  Yufpenfion.     If  the  charge  is  grounded  upon  deeds  of  any 

^kind,  we  flaould  not  be  fatisfied  with  particular  parts  of  claufes,  but 

ought 
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nought  to  read  them  verbatim  from  beginning  to  end,/ arid  be  parti- 
cularly attentive  to  the  tefting  claufe  ;  for,  in  that  place,  material 
additions  or  conditions  are  frequently  inferted  ;  and  particular  no- 
tice (hould  be  taken  whether  there  be  any  defedt  in  the  ftatutary  fo- 
lemnities. 

A  bill  of  fiifpenfion  confifts  of  three  parts.  Firft,  Tt  fpecifies  the 
demand  made,  and  the  authority  for  that  demand  ;  whether  decree, 
regiftered  bond,  or  bill,  &c.  For  doing  this,  the  charge  given  muft 
be  the  rule.  It  is  the  duty  of  the  clerk  to  compare  this  part  of  the 
bill  with  the  charge,  and  to  refufe  to  prefent  it  if  there  is  a  difcre- 
pancy.  The  reafon  is,  that  the  terms  of  the  charge  are  the  rule  for 
the  terms  of  the  bond  of  caution.  The  next  part  of  the  bill  is  a 
narrative  of  the  tranfadion  between  the  parties.  Here  the  fufpen- 
der  accounts  for  the  manner  in  which  he  became  bound,  granted  the 
deed  charged  upon,  or  (lands  fubjeded   to  the  demand  made.     In 

:  compofing  this  narration  lie  the  chief  art  and  addrefs  of  the  pradi- 

•  tioner  :  ''It  ought  to  be  perfpicuous,  probable,  and  adapted  to  perfua- 
fion,  by  pointing  out,  in  eafy  and  forcible  language,  but  in  a  general 

Mnanner,  the  errors  in  law,  in  fadl,  or  in  reafoning,  which  have 
brought  the  fufpender  into  that  fituation.  If  this  is  properly  done, 
the  particular  objedion  will  arife  during  the  pcrufal.  The  mind  of 
the  Judge  is  thereby  toned  and  prepared  to  receive  the  reafons  fa- 
vourably, becaufe  they  coincide  with  his  own  preconceived  opinion. 
Thcfe  reafons  compofe  the  third  part,  and  ought  to  be  fo  many 
plain  and  natural  inferences  from  the  recital.  In  point  of  order, 
the  eftablifhed  rule  in  reafoning  (hould  be  followed,  /.  e.  part  of  the 

•  ftrongeft  reafons  (hould  be  placed  firft,   in  order  to  ftrike  the  judg- 
-ment  of  the  reader  ;  the  weakeft  (hould  be  ranged  in   the  middle  ; 

and  the  remainder  of  the  beft  reafons  in  the  end  ;  becaufe,   what  is 
laft  heard,  leaves,  in  general,  the  ftrongeft  impre(fion. 

When  the  bill  of  fufpenfion  is  prefented,  the  clerk  writes  the  date 
upon  the  back,  towards  the  top  of  the  (beet.  He  then  reads  it  to 
the  Lord  Ordinary  on  the  bills,  who,  if  diflatis(ied  with  the  reafons, 

rcfufes 
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refufes  it  inftanter-,  upon  which  the  clerk  ^writestherefuraloponrthft 
bilU  Sometimes  the  Lord  Ordinary  adds  the  reafoa.of  refufalj  and 
formerly,  by,  the  ad  of  Sederunt  1675^  was  obliged  to  do  fo.  This 
cefufed  bill  is  detained  by  the  clerk,  in  terms  of  that  ad,  in  order  to 
produce  when  a  new  one  is  prefented. 

If  the  reafons  appear  good  or  plaufible,  the  Lord  Ordinary  orders 
execution  to  be  fided,  and  the  bill  to  be  anfwered ;  and,  for  that 
purpofe,  generally  intimated  to  the  charger.     This  is  writteo  in  a 
detached  place  towards  the  foot  of  the  bill,  as  directed  by.  the  ad  of 
Sederunt  1675;  becaufe,  if  the  bill  afterwards  pafles,  the  fift,  be- 
ing a  matter  of  expedience,  is  not  conneded  with,  or  mentioned  io 
the  interlocutor  of  paf&ng.     The  or^ler  to  fee  and  anfwer  is  alio  di*» 
reded  by  the  ad  1695,  with  this  difference,  that  k  was  formerly 
only  done  upon  application  of  the  party;  whereas  it  is  now  done 
of  courfe  in  every  cafe.     The:  Lord  Ordinary  is  not  obliged  to  ap^ 
point  intimation  in  all  cafes,  becaufe  it  is .  prefumed  the  fufpendec 
Vi\\\  take  that  method -for  his  own  fafety«     Public  intimation  is  alfb 
prefumed  to  be  given  by  a  fid- roll  hung  tip  in  the  Bill  Cbanaber,  of 
all  fufpenfions  prefented,  in. terms  of  the  ad  1711.^  to  which  everjf 
new  bill  is  inflantly  added.     In  mofl  cafes^  the  Ordinary  appoinu 
bills  to  be  intimated,  efpecially  where  they  contain  any  pointed  al<^ 
legations  which  appear  to.  admit  of  an  immediate  anfwer*     Former^ 
ly,  it  was  the  pradice»  that,  when  the  fufpender  got.  back,  hia  bill, 
he  was' obliged  to  leave  a,ccpy  of  it  for  the  charger  ia.the  Cham- 
ber.    Thefe  copies  came  afterwards  to  be  made  by  th&  afliftant  clerk- 
in  the  office,  and  make  one  of  their  chief  perquifites.     The  Ordir 
nary  may,  if  he  pleafes,  fid  for  a  month  ;  but  ten  days  is  the  ufual 
time  ;  and  the  ad  of  Sederunt  1680  declares,  that. fourteen  days  is 
th^  full  time  for  feeing  and  expeding  the  bill,  that  i$,  fordoing  the 
whole  bafinefs. 

The  fift  thus  granted  is- delivered  to  the  prefenter>  who  intimates 
k  to  the  charger,  or  his  doer,  by  a  notary  public,  or  by  his  own 
clerk,  or  any  other,  perfon,  though  formerly  it  always  was  done  ig 

prefence 
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rpfercftce  of  a  notary  public  and  witneffes,  in  order  that  a  contempt 

might  evidently  be  proved. 

* 

On  the  other  hand,  the  agent  for  the  charger,  who  fufpeds  the 
fufpender's  intention,  of  prefenting  a  bill,  if  he  either  determines  to 
eppofe,  or  to  procure  proper  caution  for  his  employer,  does  not  truft 
to  thefe  intimations.  He  gives  in  a  note  to  the  clerk  of  the  bills  of 
the  names  of  the  parties,  and  requires  him  to  give  notice  fo  foon  as 
fuch  a  bill  is  prefented.  He  is,  belides,  attentive  to  the  public  and 
daily  rolls,  and  Minute-Book  kept  in  the  Bill  Chamber.  If  by  any 
of  th'efe  means  he  is  properly  apprifed,  he  either  prepares  and  lodges 
anfwers,  or  confents  to  the  bill  being  pafled,  upon  fufficient  caution. 

In  anfwering  bills,  we  are  obliged  to  follow  the  order  of  the  rea- 
fons,  that  is,  we  give  a  (late  of  the  fa6ks  or  procedure  from  the  in- 
formation of  our  employer,  contrafting  it  ftrongly  with  the  recital 
in  the  bill,  and  thence  deducing  theanfwer  to  each  reafon  in  a  clofe, 
pointed. (lyle,  carrying  an  air  of  convi<^ion  in  the  writer.  Thi$  an- 
fwer  is  followed  by  a  reply  from  th^  fufpender ;  fo  that  the  pafling 
of  a  bill  becomes  a  hot  difpute,  or  preliminary  procefs,  which  draws 
time,  and  occafions  confiderable  expence. 

Written  debates  upon  bills  of  fafpenfion  carried  on  in  this  man- 
ner, were  early  found  to  be  diftreffing  both  to  the.  Judges  and  the 
parties  ;  irifomuch  that,  by  a  claufe  in  an  a£t  of  Sederunt,  not  yet 
mentioned,  June  2.  1675,  '  The  Lords  difcharged  any  written  dil- 

*  ipute  upon  bills  of  fufpenfion  or  advocation  ;  but,  where  the  Or- 
^  dinary  upon  the  bills  (hall  think  fit  to  allow  a  bill  to  be  feen,  thai 

*  he  call  the  parties  the  next  day,  and   hear  what  they  have  to  fay 

*  .viva  voce  J  without  taking  in  written  anfwers.'  This  prohibition 
was  not  obferved  J  only,  it  has  ever  fince  been  held,  that  an  anfwer 
cannot  be  received  without  an  order  from  the  Judge.  It  muft,  up- 
on  the  whole,  be  confe(rcd,  that  this  part  of  che  bufinefs  is  attended 
with  a  great  deal  of  trouble  to  the  practitioners. 

Sufpenders  kept  up  their  principal  bills,  and  would  not  return 
them  to  the  Chamber  to  be  anfwered  or  advifed^    The  timidity  of 

chargers 
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chargers  fufiereJ  this  praflice  to  become  a  real  nuifance  ;  where-- 
as  nothing  prevented  them  from  executing  their  diligence  after 
the  days  are  elapfed  ;  for  it  will  be  remembered,  that  the  adls  of 
Sederunt  allowed  but  fourteen  days  in  common ;  and  the  Lord  Or- 
dinary himfelf  has  no  power  to  continue  it  above  a  month.  The 
Court,  however,  having  puniflied  fome  real  contempts  of  their  au- 
thority in  matters  of  fufpenfion,  mcflengers  grew  timid,  and  were 
often  terrified  from  their  duty  by  fufpenders  aifuring  them  that  their 
bills  remained  in  dependence,  though,  in  fa£t,  refiifed.  To  remove 
thefe  fcruples,  parties  obtained  certificates  from  the  clerks,  that  fuch 
a  bill  was  refufed  ;  and  this  certificate  was  given  to  the  meflenger 
with  the  caption.  Hence  a  notion  has  prevailed,  that,  after  a  fu- 
fpenfion is  once  intimated,  nothing  can  be  done  till  a  certificate  be 
taken  out ;  but  for  this  there  is  no  foundation  ;  nor  ia  tfae>  certifi-* 
cate,  in  thefe  cafes,  of  any  real  ufe. 

When  the  written  debate  is  ended,  the  Lord  Ordinary  perufes  the 
whole,  and  either  refufes  or  pafles  the  bill.  If  the  charger  defires 
ic,  the  bill  is  pafled,  and  the  confent  marked  in  the  interlocutor,, 
which  is  in  thefe  words,  generally  written  below  the  principal  de- 
liverance •  Pafs  of  confent^  or  the  *  Lord  Ordinary  pajfes  this  bdl<f 
^  conjent!  Notjiing  more  ir  written  on  the ,  bill  till  cautioQ  be 
found;  and,  by  aft  of  Sederunt  1677,  this  laftsjuft  fourteen  days; 
thefe  days  being  given  to  find  caution,  and  expede  the  letters^  unlefs 
a  further  delay  is  given  for  that  purpofe  by  fpecial  deliverance  ;  but 
this  day  muft^not  exceed  a  month,,  in  terms  of  the  ad:  1677.  ^^ 
further  time  be  wanted,  a  new  bill  mud  be  given  in  ;  and,  by  a£t 
i68oi  prefented  to  three  Lords,  in  time  of  vacation,  or  to- the  whole, 
in  time  of  feflion  ;  but  this  a£k  is  nugatory ;  for  that  provifo  only^ 
delays  the  matter  longer,  as,  bills  once  pafled,  the  fame  reafons  ire 
feldom  refufed  in  a  fecond,  if  a  good  apology  be  made  for  the  de^ 
lay. 

A  bond  of  caution  is  next  made  out  and  eiKcuted  by  the  cau- 
tioQcr  to  be  propofed?  the  form  of  which  may  be  found  .  in  DalUs 

and 
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and  Spottifwood.  Almoft  every  word  of  this  bond  is  didated  by 
the  ads  of  Sederunt  which  we  have  heard.     After  the  narrative,  it 

proceeds  thus  : 

•  Bind  and  oblige  me^  my  beiri^  executors^  and  fuccejfors  ivhatfo^ 
•'  ever ^  as  cautioners^  Jureties^  and  full  debtors  ivith  and  for  C.  /)/ 
^-— This  is  obvioufly  in  obedience  to  the  ad  1650 ;  it  is  to  bind  the 
cautioner^  after  the  death  either  of  the  charger  or  fufpender,  by 
making  him  eqpally  debtor  as  the  fufpender  himfelf. 

*  jl^ed  in  the  books  (^  Council  and  Sejfton^ — i.  ^  enaded  ia  the 
books  of  Seflion,,  the  bonds  being  originally  written  in  a  book^  by 
way  of  a  judicial  ad,  in  the  fame  manner  as  the  enadments  of 
cautionry  are,  at  this  moment,. in  the  books  of  inferior  courts.  Af- 
terwards, for  the  convenience  of  people  at  a  diftance,  they  were  ta^ 
ken  feparately,  but  ftill  confidered  as  an  enadment  of  Court, 

*  ^hat  hejhall  make  payment  to  theJcndC.  D,  or  any  other  per/on 

•  nvbo  Jhall  be  found  to  have  right  theretoJ^-^Th\$  alternative  is  the 
addition  appointed  by  the  ad  17171  in  order  to  meet  the  ca(e  of  third 
parties  appearing  for  their  intereft  in  the  courfe  of  the  fufpenfio^ 
and  claiming:  the  proceeds  ;.  and  which  entitles  the  party,  found  to 
have  the  rights  to  give  a.  dired.  and  fummary  charge.  Spottifwood 
fays,  that  this  claufe  is  proper  to.  fufpenfions  upon  double  poindings,; 
but  he  is  miftaken^  the  ad  and.the  purpofe  being.equally  general. 

•  jfs  alfo^  of  vohat  further  fums  may.  be  decerned  for  by  our  faii 

•  Lords  ^  innanu.of  expences  of  plea^  and.  damage  %  in  cafe  of  nvrong ful 
^ Jti/pending. ^'^^Thh  is  in  obedience  ta  the  ad-  of  Sederunt  1615; 
Spottifwood  omits  this  altogether  in  the  dyle  he.gives  in^  his  collecr 
tion,  which  is  a  great  error  j^  but.it  is  fupplied  ia  the  form  given  icfe^ 
the  fupplement  to  his  book. 

When  this  bond  is  executed,  it  is  offered  to  the  clerk'  of  the  bilTs,. 
who  either  accepts  it  from  hii^own  knowledge,  or  demaada-  anat^ 
t^ftor,  in  cafe  of  doubt.     If  the  iufpender  agrees,,  an  atteftatioi^  » 
executed,  which  is  worded  in .  terms  of:  the  ad  1709,  and  renders^, 
the  atteftor  equally  liable  as  the  cautioner,  after  the  latter  is  difcuffed. 
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If  the  fufpender  IS  of  opinion,  that  the  cautioner  he  offers  is  ftft- 
ficient,  and  an  aiteflation  inconvenient,  he  muft  proteft  againft  the 
clerk  of  the  bills  for  his  damages,  in  terms  of  an  a£l  of  Sederunt 
made  in  this  behalf,  i8th  February  1686  *,  which  puts  the  clerk  to 
the  bills  in  a  very  perilous  ficuation  ;  but  the  danger  equals  not  th-e 
appearance:  It  is  only  the  reputation  of  the  party  at  the  time, 
which  the  clerk  has  to  anfwer  for.  So  far  not  only  is  the  depute 
clerk  liable,  but  alfo  the  principal,  and  even  the  Lord  Regifter.  IF 
the  clerk  to  the  bills  perfift  in  the  refufal,  there  is  no  remedy  but  an 
application  to  the  Lords.  Lord  Stair  fays,  though  the  Lords  be 
judges  of  the  clerk's  reafons  of  refufaf,  yet  they  feldom  eater  into 
that  debate,  but  allow  the  clerk  to  do  as  he  judges  heft.  In  prac- 
tice, this  point  is  generally  fettled  between  the  agents  for  the  par- 
ties J  and,  where  the  cautioner  is  unknown  to  the  clerk,  fome  pcr- 
fon  of  credit  muft  inform  him  as  to  that  perfon.    This  difpute  about 

« 

the  cautioner  often  draws  more  time  than  the  fourteen  days  ;  but, 
^ntil  he  is  pofitively  refufed,  the  fift  is  undcrftood  to  temaia  in 
force. 

If  no  cautioner  be  offered,  or  if  the  perfon  offered  be  refufed,  attfl 
'the  fourteen  days  expired,  without  any  new  fift  or  prolongation,  the 
charger  may  proceed  in  his  diligence  ;  but,  for  fecurity,  he  general- 
ly takes  a  certificate  of  that  fa£l  from  the  clerk.  In  cafe  a  bond 
had  been  aftually  lodged  and  objfefted  to,  and  the  objediio'Ti  fuftain- 
cd,  the  clerk  adds  a  note;  expreffive  of  the  cafe,  to  the  certificate. 
When  the  bond  is  received  or  accepted  by  the  clerk,  then,  and  not 
till  then,  he,  in  terms  of  the  ad  of  Sederunt  1599,  "^''^  up  the  day» 
pf  compearance  irt  the  blank  of  the  bill,  together  with  the  name  of 

the 

*.     " 

♦  *  The  Lords  of  CcirncH  and  Seflion  confiJering  that  parties  may  be  prejudged, 

*  not  only  by  the  clerk  to  the  bills  his  receiving  of  infolvcnt  cautioners,  but  aMb  l^ 

*  rcfufing  of  cautioners  who  arc  fufficicnt  ^  therefore  they  dechrc.  That  tfce  clerk  rf 
«  the  bills  Qiall  be  liable  for  the  party'«  damage,  as  well  where  he  rcfufts  a  caution* 
«  er  who  is  fufllcient,  or  is  holdcn  and  repute  to  be  fufficicnt,  as  where  lie  receives 

*  an  infuificicnt  cautioner/ 
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life:  cautioner  ;•  and,  upon  the  margin,  he  itoarks  caution  received, 
and  figna  his  initials.  The  bill  then  becomes  a  proper  warrant  for 
authorifing  the  letter  of  fufpenfion  to  pafs  the  Signet. 

If  a  fecond  bill  be  prefented,  it  muft  be  to  three  Lords,  in  time  of 
vacation,  or  reported  to  the  whole  Lords,  in  time  of  Seffion,  in 
terms  of  %\xc  a<a,  9th  November  i68a,  as  before  obferved.  If  a  bill 
be  refufed  in  the  vacation,  another  may  be  prefented  to  the  Lords 
itt  cojJrfcf,  who,  by  the  aft  1675,  muft  not  pafs  the  fame  without 
adyifmg  with  three  Lords.  By  the  fame  aft,  the  clerk  muft  pro- 
duce to  him  the  refufed  bill ;  but,  in  order  to  avoid  this,  it  is  ulual 
to  annex  dew  matter,  or  new  reafons,  to  the  fecond  bill,  which  juf- 
tifies  ihd  Ordinary  in  confidefing  and  paffing  the  fame  by  himfelf. 
In  thele  cafes,  the  execution  is  held  to  be  fifted  till  three  Lords 
meet,  who  muft  pafs  the  fame  unico  contextu^ 

If  the  diecree  was  pronounced  by  the  Court  of  Seffion  in  foro  con* 
tradiilorioj  that  is,  when  compearance  had  once  been  made  by  the 
defender,  and  defences  proponed,  though  fuch  appearance  fhould 
afterwards  be  withdrawn,  the  bill  cannot  be  pafTed  but  by  the  whole 
Lords,  or  by  three  Ordinaries ;  and»  that  this  circumftance  might  be 
known  to  the  clerk  of  the  bills,  a  lift  of  all  decrees  in  foro  is  ap- 
pointed  to  be  fent  him  by  the  Keeper  of  the  Minute- Book,  by  the 
regulations  1672  ;  but  this  is  now  omitted  in  pradlice.  Neither 
ought  a  bill  of  this  kind  to  be  paflcd  but  upon  confignation,  though, , 
i&  practice,  caution  is  every  day  received. 

If  a  bill  be  refufed  in  time  of  feffion,  it  is  not  the  practice  to  pre* 
f^nt  a  fecond  ;  in  place  of  that,  a  petition  is  given  in  to  the  Court, . 
ftating  the  reafons,  complaining  of  the  judgment  of  the  Ordinary, 
and  praying  the  Lords  to  pafs  the  bill.  This  petition  is  either  re- 
fufed fimply,  or  appointed  to  be  anfwered  againft  a  day  certain. 
When  the  anfwer  comes  in,  the  matter  is  at  once  put  into  the  fhort 
roll,  and  advifed.  If  the  Lords  pafs  it,  it  is  termed  a  bill  pafled 
in  fraefentia^    Parties,  in  fome  cafes,  willing  to  get  clear  of  the  diet 
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of  compearancei  confent  to  difcufs  the  reafons  upon  the  hilL  THk 
belongs  to  the  form  of  procefs,  and  fo  cannot  at  prefent  be  entered 
into. 

The  bill  being  pafled,  it  is  carried  to  the  Signet^  with  the  letters 
as  the  warrant  for  figneting,  and  left  with  the  Keeper,  who  care- 
fully lays  it  up  as  a  matter  of  record,  and  gives  extrads  of  it  upon 
occafions,  which  will  afterwards  be  explained. 

It  is  now  time  to  confider  -the  letters  of  fufpenfion,  which  vrt 
fhall  take  from  St  Martin ;  for,  if -we  thoroughly  underftand  the 
old  forms,  we  can  never  be  at  a  lofs  for  the  new  ones.  This  form, 
it  will  be  obferved,  is  exadlly  that  of  a  fummons,  or  jiat  fummonitio^ 
the  charge  is  libelled ;  the  reafons  which  render  it  unjnft  and  illegil, 
amd  the  caution  found  ;  and  then  it  concludes,  that  the  fame  (hould 
be  fufpended  by  the  Lords. 

*  Wrongoujly  and  Mnjufily^^^Wrongous  is  an  old  ^cotticifm,  now 
cfcfolete.  There  is  no  fuch  Englifh  word  ;  it  fhould  be  "wrrngfullf. 
The  reafons  of  fufpenfion  being,  in  general,  grounded  »upoo  equity, 
and  pointed  againft  the  letter  and  rigour  of  the  law,  the  writ  ufes 
the  language  of  complaint,  applied  to  the  equitable  powers  of  the 
Court. 

*  Sufpended  upon  the  complainers^-^t.  e.  hung  up  over  them,  fa 
afS  not  to  fall  or  take  effed  ;  for  a  fufpenfion  does  not  extinguifh 
the  ground  of  debt.     To  do  this,  an  adion  of  redudion  is  i.equifite. 

*  Relaxed  from  the  horn^  &c.-— This  conclufion,  at  that  time,  was 
mod  neceflary,  for  reafons  already  explained. 

*  And  others  to  he  proponed  at  dif cuffing^ -^^Xm  was  added  to  in- 
fure  to  the  party  the  power  of  eiking  or  adding  his  further  reafons 
at  difcuffingi  which  was  anciently  difallowed.  The  day  to  which 
the  charger  is  appointed  by  the  will  to  be  fummoned,  is  fixed  by 
the  deliverance  on  the  bill ;  and  the  diligence  is  only  fufpended  till 
the  next  day  mentioned  in  the  will,  that  the  njerily  he  knoxvn ;  by 
whi<:h  it  was  originally  meant,  that  the  intervening  fpace  b^twcten 
tlie  day  of  compearaQce^  and  the  day: of  fufpenfion,  was  fufficient 

for 
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^fbr 'difciifliag  reafofis,  ivbich,  by  law,  mull  or  ougbt  to  have  'been 
'either  inftantly  veiified  or  repelled.  As  that  bufiaefs,  however,  was 
found  to  draw  logger  time,  it  was  early  underftood,  that  the  effdd: 
of  the  ftifpenfioQ  continued  during  the  dependence  of  the  queftion ; 
a^t-^the  (ame  time,  if  the  fufpender  did  net  execute  his  Aifpenfion,  by 
fummoning  the  charger  to  the  day  iixed  by  the  letters,  the  eflfeA 
of  it  cealed  at  the  expiration  of  the  fecoad  day,  according  to  the 
Ikeral  terms  of  the- will,  and  the  charger  was  at  liberty  to  proceed. 
In  order  to  underiland  this  perfedly,  -  it  mud  be  noticed,  that,  ac« 
cording  to  the  ancient  fonUf  a  party  defender  had  no  method  of 
forcing  his  adverfary  into  Court,  unlels  he  was  poITefled  of  an  exe* 
cution  of  fummons  ;  and,  in  common  adtions,  it  is  the  cafe  at  this 
moment ;  confequently,  at  that  time*  a  charger  who  Aood  defen- 
der  in  the  fufpenfion,  in  cafe  it  was  not  executed  againfl;  him,  had 
no  other  remedy  but  the  expiration  of  the  days.  After  cautioners, 
however,  were  introduced,  and  looked  to  as  the  fecurity,  this  me- 
thod did  not  fuit  the  charger's  intereft  ;  he  did  not  choofe  that  tbt 
fufpeniion  (hould  drop ;  and  hence  the  remedy  of  proteftation  came 
to  be  allowed  him,  whether  the  fufpenfion  was  executed  or  nott 
Since  that  time,  few  fufpenfions  have  been  executed.  This  may, 
however,  be  done  at  any  time,  and  is,  without  doubt,  the  mod  re* 
guTar  method  of  procedure. 

•  Becaufe  J.  -B,  has  become^  cautioner  for  the  complainer^ — When 
cautioners  were  introduced,  the  Keeper  of  the  Signet,  as  a  further 
check,  was  ordered  not  to  fix  the  feal  to  any  fufpenfions  in  which 
caution  was  not  founds  and  mentioned  to  be  fo  in  the  letters ;  in 
the  fame  manner  as  he  was  afterwards  difcharged  to  receive  any  let- 
ters but  fuch  as  had  annexed  to  them  the  name  of  the  Judge  who 
pilfled  the  bilK  Thence  it  came  to  be  a  general  rule,  to  infert,  in 
every  cafe,  the  whole  words  of  the  deliverance  in  all  letters  paffing 
the  Signet,  immediately  after  the  words  according  tojujiice;  from  the 
firft  word,  this  elaufe  came  to  be  termed  the  becaufe^  which  always 
mikes  a  parenthefis«     This  is  the  place  which  the  Keeper  of  the 
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Signet  compares  with  the  bill  j  and,  if  any  of  the  words  &reomib^ 
ted,  he  rejeQs  the  letters. 

The  date  of  the  fufpenfion  is  always  the  date  of  prefentment  of 
the  bill,  becaufe  the  intermediate  procedure  is  then  held  to  be  of  no 
confequence,  and  the  bill  is  prefumed  to  have  paiTed,  like . others^, 
upon  the  day  of  being  prefented. 

If  we  a£l  for  the  charger,  it  is  our  duty  to  inquire  whether  or  not 
the  fufpenfion  be  truly  expeded  at  the  Signet  within  fourteen  days- 
afier  the  caution  is  received,  and  the  bill  pafled  ;  for,  if  that  is  not 
done,  we  are  at  liberty  to  proceed,  in  terms  of  the  aft,  9th  Novem- 
ber 1680.  If  we  negledt  this,  and  truft  to  the  putting  up  of  a  pro- 
teftation  when  the  feffion  fits,  we  may  lofe  the  benefit  of  the  cau- 
tion ;  for,  unlefs  the  letters  have  been  figneted,  the  cautioner  is  not 
bound. 

In  cafe  the  debtor  be  in  prifon  before  the  fufpenfion  be  applied  > 
for,  we  muft  give  notice  to  the  creditor  or  his  agent,  under  form  of 
inflrument,  by  a  notary  and  wicnefles,  of  the  time  when  the  bill  is 
to  be  prefented,  and  produce  an  inftrument  to  that  purpofe.     In  this^ 
cafe,  it  will  be  remembered,  that  juratory  caution  cannot  be  re- 
ceived.    If  the  bill  pafTes,  the  letters  contain  a  warrant  to  charge 
the  magiftrates  of  the  burgh  where  the  debtor  is  confined,,  to  giye  • 
him  immediate  liberty.     The  compulfitor,  in  cafe  of  non-compIi« 
ance  with  the  charge,  is  the  old  one,  of  denouncing  the  magiftratea 
to  the  horn  ;  fo  that  it  is  in  their  power  to  detain  the  prifoner  ia. 
jail  for  a  coixfiderable  time  ;  and  this,  we  are  told,  was  frequently 
pradti fed  previous  to  the  Revolution ;  but,  fince  that  time,  inflaat: 
obedience  is  given  to  the  letters  of  liberation^ 

Thus  we  have  gone  through  the  whole  law  and  pradice  relating* 
to  bills  of  fufpenfion.     At  prefent,  we  proceed. no  further  than  the. 
expeding  of  the  Uttersy  becaufe  the  after  fteps  are  properly  judicial, , 
and  make  a  part  of  the  forms  of  procefs  before  the  Court,     This 
fubjea,  therefore,  will  be  properly  concluded  with  two  or  three  fpc-- 
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'Ciiliiies  :which  belong  to  it,  but  which  woufd  iiavie  inJerrliptedtfee 
•courfe  of  our  inquiry. 

When  bills  are  paflcd  upon  confignatioh,  the  xslcck  is  critrtlad  to 
one  (hitting  in  the  pound,  or^ve  'ptf  ant. ;  biie  half  cf  :whi*:h  :ii 
paid  by  theconfigner,  and  the  other  by  th«  receiver ;  althpagh^  iwfhtMj 
fume  are  large,  a  compofition  is  always  accepted  of.  A  bood  bf 
caution  muft,  notwiihftanding,  be  given  for  the  expeiicc  of  procefs, 
and  for  damages. 

Though  fufpenfion  be  truly  a  fummons,  and  is  granted  by  a  Jiat 
fummonitio^  yet  it  is  termed  letters  of  fufpenfion,  AH  writs  paffing 
the  Signet  are  divided  into  fummonfes  and  letters.  Letters  are  faid  fb 
refpedt  immediate  execution,  or  fomething  to  take  inftantaneous  ef- 
fect in  behalf  of  the  party  who  obtains  them ;  hut  fummonfes  have  no 
effect  but  that  of  bringing  a  defender  into  Court  ;  and,  as  a  fufpen- 
fion has  the  effe£t  of  flopping  diligence  wiihout  bringing  the  party 
into  Court,  it  is  ranked  among  the  letters. 

As  bail-bonds  are  excepted  from  the  ftamp-aft,  and  a  bond  in  a 
fufpenfion  is  properly  an  aft  of  Court,  it  is  not  written  upon  ftamp* 
ed-paper.  When  bills  of  fufpenfion  pafs  on  juratory  caution,  the 
debtor  ought  to  appear  in  perfon  before  the  Lord  Ordinary,  and 
make  an  oath  that  he  can  find  no  other  caution.  He  fliould  alfo, 
like  a  purfuer  in  a  cej/io  bonorum^  lodge  a  difpofition  omnium  bonorum 
with  the  clerk.  The  Lord  Ordinary  generally  grants  a  commiffion 
to  the  clerk  to  take  the  oath,  which  he  writes  on  the  back  of  the 
difpofition.  This  difpofition  lies  in  the  records  of  Court ;  and,  if 
the  charger  prevail,  he  extrafts  it  at  the  fame  time  with  his  de- 
cree, and  claims  the  property  to  the  extent  of  his  debt,  which  gene- 
rally brings  on  a  fecond  adlion,  where  little  can  be  got  but  trouble 
and  expence.  The  Court  have  eftabliftied,  that  cautioners  in  fu- 
fpenfions  are  not  liberated,  though  no  diligence  be  done  in  feven 
years  from  the  date,  but  that  they  continue  bound  fo  long  as  the 
charge  lafts,  which  'therefore  runs  the  long  prefcription  of  forty 
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years*  Hiis  cifcumftanee  renders  cautioory  in  ftifpenfions  more 
dangerous  than  in  any  other  tranladion ;  and»  what  adds  to  the  ha^ 
zardy  is  the  uncertainty  of  the  amount ;  lor  the  expence  of  procefs 
often  exceeds  the  original  debt ;  yet  there  is  no  obligation  which 
people,  in  general,  fo  eafily  go  into ;  and,  therefore,  when  we  ad 
lor  cautioners^  it  is  our  duty  to  explain  to  them,  the  extent  of  their 
undertakingi . 


Bimdif^i 


Poinding. 


IN  treating  the  curious  and  very  intercfting  fubjed  of  Poindings 
it  is  neceflfary  to  diftinguifh  the  feveral  kinds  of  it  eflablifhed  ia 
«Ur  law.  That  done,  we  Ihall  fingle  out  the  fpecies  which  is  to  be 
particularly  confidered,  borroviring  only  from  the  others  what  may 
be  neceflary  for  illuftration.  The  firft  kind  of  poinding  is  that  by 
land  proprietors  and  fuperiors  for  the  rents  and  duties  owing  by 
their  vaflals  and  tenants.  We  term  this  the  Jtrft^  becaufe  it  is  the 
moft  ancient,  and  evidently  appears  to  have  given  birth  to  the 
whole  pradice.  The  next  fpecies,  in  the  order  of  time>  is  the 
poinding  of  moveables,  at  the  inftance  of  creditors,  for  payment  of 
their  debts.  The  third  is  the  poinding  of  tenants  by  heritable  cre- 
ditors, which  we  denominate  poinding  the  ground^  but  whichj  in  re- 
ality, differs  not  from  the  fird  kindt  e>tcept  in  form,  the  principle 
being  the  fame ;  and,  laftly,  there  is  the  poinding  of  the  land  itfelf, 
the  true  poinding  of  the  ground  before  the  introdudion  of  adjudi- 
cation, and  whicb  was  commonly  termed  opprijing. 

It  is  the  poinding  or  execution  aeainfl  moveables,  for  payment  of 
common  debt,  which  we  are  at  prefent  particularly  to  treat  of  j  but 
all  the  reft  mentioned  are  intimately  connedled,  frequently  meet  in  the 
courfe  of  their  progrefs,  and  rcfled  a  mutual  light  upon  each  other* 

While  the  military  or  feudal  fyftem  remained  in  what  is  termed  its 

purity,  land  was  the  only  o*  j^^d  of  prrperiy  ;  moveables  flood   in 

no  confidcration  ;  the  land  Was  held  by  the  vaffal  by   a  variety  of 
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conditions  ;  and  a  breach  of  any  of  them  forfeited  the  fTef)  and 
entitled  the  lord  to  re-enter  to  the  pofleffion  of  it.     Traflfc  being; 
unknown  amongft  a  people  fitted  for^  and  empbyed  ia  war  abae« 
the  only  debts  or  claims  thenxexifling  were  feudal^  arifing  from  the 
rents  or  ferviccs  due  for  land  ;  fo  that,  for  a  long  period,  Ian4 
alone  may  be  faid  to  havie  been  taken  in  execution,  in  the  firfl  in- 
ftance.     Afterwards,  this  rigour  declined  ;  feus  were  granted  upoa 
other  confiderations.;  and  the  people,  by  enjoying  long  poflfeffioat 
of  the  fame  fpbt,  acquired  a  (lock  oF  goods  and  cattle.     It  ap- 
peared, in  this  fituation,  evidently   unneceifary  and  unjud  in  the 
lords  to  rei:&e  upon  the  land,  when  the  moveab1;es  upon  it  were  neiore 
than  fufficient  to  anfwer  the  amount  of  his  demands ;  and  hence 
arofe  the  pradice  of  the  lord  feizing  th£  goods  of  his  vaifal,  jnlleaci 
of  the  land  iifelf.     It  will  here  be  obferved,  that  the  fuperior's  true 
claim  lay  againA  the  lands  themfelves,.and  not  againft  thq  goods 
which  were  not  held  of  him  j,  and,  therefore,  though,  he  feized  the 
goods,,  he  did  not  apply  them  in  payment,  but  was  obliged  to  de* 
tain  them,  as  a.  pledge^  in  order  to  force  or  diftrefe  the  tenant  inta 
payment,  or  performance  of  what  he  was  due  for  the  lands.    Hence 
the.  thing  fei2xd  was   termed  a  dlftrjfs^ ;   and  th^  afiion  of  the 
fuperior  in,  feizing   it,,  was  called  dijlrejfmg.      The   goods  feized 
not  being  made  the  property  of  the  lord,  he  was  obliged  to  have 
a  place  for  keeping. them,  which  was  termed  a.  park  ox  pound;  fixi^ 
it  continues  in  England  to  be  fo  termed  at  this  moment.     The  put** 
ting  the  g.oods  or  cattle  feized  into  this  plac£,   always  was,  and  is^ 
yet  termed  pounding  them;  and  hence^^by  a  fmall  variation  in  ouc 
orthography,  we  ha^e  our  eommon  word  poinds  which  does  not 
feem  to  have  been  applied  in  the  manner  in  which  it   now  is,  until 
about  the  middle  of  the  fifteenth  century.     This  mode  of  diftreffiug' 
▼affals  was  done  by  the  proper  autlvority  of  the  lords  themfelves, 
i  c.  they  feized  and  poinded  the  goods ;  but  the  King's  ofiBcera^ 
Qr  judge  of  the  place  had  power  to  redeliver  them  to  the  vaffal  or 
teaant,.  upoa  his  finding,  fecurity  for  bi^lot4.V.fatisffl^aion.     This; 
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^/fi%  Xtrmtdi  repledging ;  and  the  interference  of  the  King^s  judge 
vas  held  to  be  a  jujlificatton.  A  plain  remainder  of  thefe  manners 
\te  have  in  the  poinding  by  our  heritors  or  barons  for  their  rents* 

One  of  the  capital  difputes  between  Henry  IH.  of  England,  and 
his  barons,  refpefted  the  powers  which  thefe  barons  afTumed,  of 
doing  every  thing  at  their  own  hand.  They  fei^ed  the  goods  by 
themfelves  and  their  oflScers,  and  theyrefufed  to  allow  them  to  be 
repledged.  They  drove  the  cattle  into  other  countiest  and  commit- 
ted the  moft  grievous  oppreffion  in  every  poffible  fliape.  Even  thefe 
men  who  had  obtained  Magna  Charta,  who  had  eftabliflied  liberty 
fword  in  hand,  meant  that  liberty  for  none  but  themfelves;  nay,  they 
included  in  their  idea  of  it,  the  power  of  oppreffing  every  creature 
under  them.  An  old  chronicle,  mentioning  this  circumftance,  fays, 
that  the  barons,  after  they  carried  their  point,  cvqferunt  totidnn  tj^ 
ranni ;  and,  as  the  commons  could  not  refid  their  oppreflion,  the 
only  altar  of  refuge  was  in  the  Crown.  The  barons  infifted  upon 
determining  their  own  ads  of  oppreflion  in  their  own  courts,  and 
protefting  their  officers,  the  tools  of  their  cruelty,  under  their  own 
jurifdidlion.     *  Thofe  powers  (fays  the  Honourable  Daines  Bar- 

•  rington)  which  they  could  not  obtain  from  the  King,  they  exet- 
^•cifed  during  the  enfuing  troubles  ;  and  it  was  high  time  to  put  a 

•  (lop  to  thefe  enormities  and  violations  of  juftice,  which  was  effcc- 

•  ted  by  removing  the  complaint  from  the  court  of  the  great  baron 

•  fo  thofe  of  the  King-^  where  the  judges  were  indifferent  betweea 

•  -the  oppreffed  peafant  and  the  tyrannical  lord  V 

In  the  very  ancient  ftatute  to  which  Harrington  here  refers  ti  the 
diftindtion  is  clearly  marked  between  the  poinding  of  vaflals,  and  the 
poinding  of  debtors.  Landlords  were  entitled  to  make  their  diftrefs 
brrui  manu^  and  they  are  fo  at  this  moment  by  their  own  officer. 
The  ufurpation  correded  was,  that  thefe  barons  or  great  men  refufed 
to  be  juftified  by  the  King's  courts,  i.  e.  they  refufed  to  do  juftice 

3  C  2  to 
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to  the  party  by  allowing  the  legality  of  the  diftrefsy  or  e>aita,  to  be 
tried  by  the  law.  Following  the  example  of  the  great  men,  private 
people  ventured  to  diftrefs  one  another  for  debts.  In  thefe,  it  was 
illegal  to  nuke  the  dtftrefs  itfelf  without  the  award  of  courts  atid 
the  pra&ice  is  accordingly  difcharged. 

The  fame  pradice  had  takea  place  in  Scotland^  but  not  to  fuch  a 
high  degree^  though  our  national  troubles  had  been  greater  and  long^ 
er  than  in  England.  With  regard  to  great  men,  a  ftatute  of  Ro- 
bert \.  remains  equally  explicit  with  that  of  Henry  HI.  Lord  Kaimet 
mentions  feveral  of  the  ft^tutes  by  which  fuch  licences  wei^e  reftrain- 
ed.  The  firft  is  c.  7.  of  the  firft  ftatute  of  the  fame  Prince,  Robert  L 
fiatuting,  ^  That,  in  time  coming,  na  man  fall  take  ane  poynd  for 
^  anie  debt  auchtand  to  himfelf  within  ane  other  man's  land  or  he- 
^  ritage,  hot  gif  the  King's  baillie».  or  the  baillie  of  the  ground,  be 
•  prefent/ 

That  thefe  adls,  like  that  of  Henry  III.  were  corredory  of  an  il- 
legal  pradlice,  is  evident  from  fedion  fourth,  of  the  laft  a€k.  ^  hb 
^  man  fall  take  ane  diftrefs^  or  poind,  without  his  awn.  fee  or  heri« 
^  tage^  for  fervice  aucht  to  him  furth  of  lands  halden  of  him,  nor 
^  fall  not  take  any  fuperfiuous  diftrefs.'  Here,  it  will  be  obferved^. 
the  fame  diftindion  is  made  as  in  the  Englifh  ftatute.  A  landlord 
might  legally  take  a  diftrefs,  at  his  own  hand,  within  hia  own  fet^ 
and  heritage  ;,  but  it  never  could  be  legal  that' he  fhould  do  io  ia. 
any  phce  without  that  jurifdidion.  Creditors  in  ordinary  debts 
were,  in  no  fiiape,  entitled  to  make  the  diftrefs  brew  mamiy  without 
the  authority  of  an  officer  of  the  law.  The  fame  law  is  diftindiy 
renewed  by  c.  iz.  of  the  ftatutes  of  Robert  111.     ^  litm^  it  is  ftatute 

*  generally  by  the  King,  that  na  man  fall  take  ane  poynd  without 
^  the  King's  officears*  or  the  lord!s  officears  of  the  land,  boc  within 

*  his  awn  dominions,  for  his  fermis  or  proper  debts/  *  And  gif 
^  anie  man  take  ane  poynd  without  officears  of  the  King,  or  of  the 
^  lord  of  the  ground,  troubles  any  man*s  lands^.  or  takes  or  carries^ 
^  away  any  thing  furth.  of  them  ;  that  poinding  before  the  lieute- 
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*  ^ttftt  Of  the  jufttciar  faU  be  efteemed  and  balden  as  rief  be  dittay 
^  or  be  pledge,  1.  i.  i  Skene  adds)  be  borgh  or  caution  to  be  found. 
*;by  the  poynder  at  a  certain  day/ 

The  repetitions  of  the  fame  laws  at  different  periods,  ihovr  that  the 
pradice  was  always  illegal ;  for,  fuppofing  we  had  loft'  all  the  fta«- 
tutes  prior  10  Robert  ILL  it  would  be  a  miftaken  inference  thence  to^ 
fiippofe  that  the  pradice  had  been  legal  prior  to  the  date  of  that  adt» 
The  taking  of  thefe  diftrefles  was  not  an  execution,  but  merely  to 
force  the  party  to  appear  before  the  judger  and  to  find  caution  for 
performance  of  the  decree.  Thus,  by  the  ztd  chapter  of  the  4th 
book  of  Regiam  Majeftatem,  which  exprefsly  treats  of  this  fubje^,. 
k  is  provided,  *  That  pledges  being  found,  the  poind  fall  be  fent 
^  back  again  to  the  place  whereia  they  were  firft  taken;  and  be 
'  qua  took  the  poind,  if  he  pleafe,  ^1  come  to  that  place,  and  crave 

•  his  debt/ 

A  remainder  of  brevi  manu  poinding^  (till  exifts,  viz;  the  poinding: 
of  cattle  trefpaffing  upon  fields  that  belong  to  other  men,  which,, 
from  the  neceflity  of  the  thing,  exifts  in  every  country  of  Europe* 
A  poinding  of  this  kind  is  not  an  executioui  u  e:  the  cattle  are  not 
iieized  with  an  intention  to  alter  the  property,  but  to  force  payment 
of  the  damage  done  by  thetn«  Our  writera  generally  confound  thefe 
circumftances  of  ancient  poindings.. 

By  a  proper  explanation  of  the  db&rine  of  diftrefTest^  the  vail  ia 
in  a  manner  drawn  from  before  the  ancient  fbrms  and  principles  of 
the  law  both  m  England  and  Scotland.  All  jurifdidion,  from  the 
baron  to  the  King,,  was  founded  upon  feudal  ideas^  Attendance  at 
,the  lords  courts,  or  fuit  fervicet  was  a  part  of  the  duty  due  by  the^ 
vaflal  for  the  land  ;  and».  as  the  whole  fubjeds^  were  feudatories  of 
die  Sovereign,  they  all  owed  attendance  at  his  courts*  The  pay« 
mentof  rents,  or  the  non-performance  of  duties,  we  hlive  heard, 
weret  aftw  the  eftabliihment  of  the  vaflal's  property  in  the  land,  en- 
forced  by  feizure  or  diftrefs  of  his  moveables*  If  the  lord's  claim*' 
4ioafiftcil  in.  performance  of  fomething  upon  the  part  of  the  vafTal  to*^ 

which  t 
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^hich  a  diftrefe  coiild  not  be  commcnfuratcd  ;  or,  m  the  language 
of  our  law,  if  the  demand  was  not  liquid,  (o  as  a  poinding  could  be 
executed  to  the  exadl  amount,  then  one  diftrcfs  followed  another* 
till  the  vaflal  was  conftrained  to  performance  ;  which  pradice  is  yet 
.well  known,  under  the  title  of  tdi/frefs  infinite.  Now,  the  fuit  in 
fervice,  or  the  attendance  at  the  court  of  the  lord,  in  obedience  lo 
his  decrees,  was  evidently  a  feudal  duty  incumbent  upon  the  vaflarl, 
in  confequenc^  of  the  property  held  by  him.  If  he  failed  in  ren- 
dering this  fervicC)  he  was  liable  to  a  fine ;  and  the  payment  of  thi^ 
fine  was  inforced  by  diftiefs.  If  he  did  not  pay  or  perform  the  fc** 
jcond  timcy  he  was  again  diftreffed,  and  fo  ad  infinitum^  till  he  Ten- 
dered due  obedience.  From  this  fource  arofe  the  profits,  unlaws, 
fines,  and  amerciaments  of  the  felidal  courts,  from  thofe  of  the  So- 
.vereign  down  to  the  baron  ;  and  thus  the  iyftem  ef;  diftrefles  came 
to  be  completely  eftablifhed  over  the  whole  kingdom.  Obedience 
to  the  decrees  of  the  courts  became,  in  this  view,  a  part  of  the  duty 
pf  the  lieges  or  fubjedls,  independent  of  all  other  confiderations, 
ppon  which  politicians  and  moralifts  build  the  fabric  of  fociety.  If 
the  parties  did  not  appear  in  court,  they  were  compelled  by  a  dif« 
trcfs  of  their  effeds  j  and,  if  they  did  not  obey  the  judgment  given, 
ihe  decree  was  alfo  made  good  by  diftrefs,  which  was  the  general 
fyftem  eftablifhed  in  the  country.  Let  us  nest  inquire  into  the  pre* 
grefs  of  the  fame  bufinefs  in  our  burghs. 

By  charter  47th  chapter  of  the  Leges  Burgorum,  it  is  provided, 

*  That  nae  burgefs  may  tak  a  poynd  frae  another  burgefs,  but  he(ha[H 
'  pafs  to  his  houfe  with  ane  officear  or  fergeant,  and  (all  aflign  him 

*  ane  day  to  compear  at  the  next  court.     Gif  he  refufes  to  pay  the 

*  debt,  and  gif  he  pleafe  to  pay  it,  he  fall  pay  dt.  And  gtf  he  com* 
^  pears  not  at  the  day  aifigned  to  him,  he  fall  be  unlawed,  and  faU 
'  be  fummoned  again  to  compear  at  the  next  courts  following.* 
The  poind  here  mentioned  was  not  meant  to  be  taken  in  executien, 
hut  as  a  pledge  for  appearance  in  court,  and  obedience  to  the  de« 
cree*   The  fuit  being  determinedi  executioji  could  not  take  place  but 
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by  aathcrity.  So  we  find  by  c.  4.  of  thefe  laws,  *  That  ane 
^  burgefs  may  not  poynd  ane  other   burgefs  dwelland  within  the 

*  famen  buFgh,  without  licence  of  his  provoft/  But,  with  refpeO: 
to  ftrangers,  the  cafe  altered  widely*  The  ^d  chapter  of  the  fame 
laws  declares,  VThat  a  burgefs  may  poynd  ane  uplandfman,  (fo 

*  Skene  tranflatesybr/^  habitantes)^  or  the  burgefs  of  another  burgh, 

*  without  the  time  of  mercat  within  or  without  the  houfe.'  By 
chapter  37.  it  is  provided,  *  That  uplandfmen  may  repledge  their 
^  poynds  three  times,  frae  ane  ouke  to  another  ouke ;  and  thereaf- 

*  ter  by  thrie  days,  and  n^  longer/ 

*  And  gif  they  will  not,  be  reafon  of  frowartnefs,   loufe  iheir 

*  poynds,  be  finding  of  pledges  therefore,  and  they  die  for  hungeri 

*  gif  it  be  ane-horfe,  or  other  beaft,  the  burgefs  fall  cauffe  it  be  drawn 
^  forth  of  the  houfe  and  gar  flea  it,  and  fall  keep  the  forehead  and 
^  the  taiil,  and  thereafter  fall  take  ane  other  poynd  for  his  debt.' 

Here  is  evidently  the  continued  diftrefs  of  the  Englifk  law  ;  for 
the  poinder  could  not  fell  the  horfe  or  other  animal  poinded  ;  it  was 
no  more  than  a  didrefs  to  force  him  to  fiad  a  pledge  or  bail  for  the 
debt  within  the  jurifdi<5tion  of  the  burgh. 

Lord  Kaimes  falls  into  a  miflake  in  treating  of  this  fub}e£t.  He 
conflantly  fuppofes  the  didrefs  for  appearance,  and  the  execution 
for  paymeat,  to  be  the  fame  thing.  *  While  the  pra^ice  (fays  hb 
'  Lordfhip)  fubfifted  of  poinding  brevi  manu  for  payment  of  debt^ 

*  there  was  no  ncceffity  for  the  interpofition  of  a  judge  to  force  pay- 

*  ment.  When  courts,  therefore,  were  inftituted,  a  procefs  of  debfe 
•^  was  not  known.  The  rough  prv:£lice  of  forcing  payment  by  pri- 
^  vate  power  being  prohibited,  an  adion  became  necelTary ;  and  the- 

*  King  interpofed  by  a.  brieve^  directing  one  or  other  judge  to  try 

*  the  caufe  *.' 

The  putpofe  of  the  brevi  manu  poinding,  in  the  burghs,  whkh  his 
Lordfhip  had  jufl  mentioned,  had.no  other  intention  than  to  forco^ 

the: 
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the  (Iranger  before  a  court ;  and  fuch  was  the  iole  purpofe  of  thU 
fpecics  of  poinding  both  by  landlords  and  creditors.  The  ezecutioa 
for  payment  of  the  debt  was,  from  the  earlieft  notices  of  hiftory  or 
record,  by  public  authority  alone.  Were  we  to  admit  hafty  conjec- 
ture, it  would  be  to  allow,  that  there  was  no  law  in  the  kingdom 
anterior  to  the  ftatutes  of  the  Scotti(h  Princes  quoted  by  his  Lord*- 
ihip ;  and  that  the  firft  jurifdidion  known  was  eftabliflied  by  brieves 
from  the  King,  which  became  neceflary  after  the  prohibition  of  the 
rough  pradices  he  alludes  to.  This  would  be  wide,  indeed-,  of  his- 
torical truth.  The  Saxon  polity,  which  exifted  before  the  conqueft, 
is  the  boaft  of  EngliQi  lawyers  and  politicians.  The  bufinefs  of  the 
tiation  was,  at  that  period,  executed  in  the  county  courts  in  a  man- 
ner envied  by  after  ages.  The  Conqueror  ruined  that  mafterpiece, 
as  it  is  termedf  of  judicial  polity,  and  ereded  upon  its  ruins  the 
Aula  Regis  ;  and  thence  iflued  the  Norman  brieves,  purpofcly  yas 
Judge  Gilbert  ob(erves)  to  give  the  nation  to  know,  that  not  a  mo- 
tion was  to  be  made,  or  a  fuit  to  be  determined,  without  a  fpecial 
command  from  the  Prince.  The  fame  forms  were  introduced  into 
Scotland  at  the  earlieft  periods  we  are  acquainted  with ;  and  it  is 
clear,  that  a  complete  fet  of  brieves,  fuited  to  the  bufinefs  of  the  na- 
tion, had  been  long  and  perfe^ly  eftablifhed  prior  to  the  laws  by 
which  Lord  Kaimes  tells  us  the  trcvi  tnanu  poinding  was  difcharged, 
and  th€  brieves  rendered  neceflary. 

We  wiH  now  proceed  to  the  writs  which  authorifed  the  execution 
of  poind  or  diftrefs  in  both  kingtioms  ;  and  here  we  arc  forry  to  be 
obliged  to  carrf-£t  another  error  of  tha4;  eminent  lawyer.  *  The  brieve 
*'  of  diftrefs  (fays  he)  correfponding  to  the  Englifh  brieve  fuflities^ 
^  muft  be  examined  more  deliberately,  bccaule  it  makes  a  figure  in 

*  our  law.*     After  mentioning  the  effect  of  the  cScots  brieve  of  dif- 
trefs, he  fays,  *  This  brieve  explains  a  mnxim  of  the  common  law 

•  of  England,  Quod  pJacita  dc  catalliS|  debitist  &c.  quae  fummam 

^  quadragintorum 
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*  quadragintorum  foUdorum  attingunt  vel  excedunt,   fecundum  le- 

•  gem  et  confueiudinem  Angliae  fine  brevi  regis  placitari  non  de- 

•  bent  *.*  The  original  jurifdidion  of  the  fherifF  of  England  ex- 
tended to  all  civil  caufes  whatever.  The  reftridlion  of  it  to  forty 
{hillings  without  a  brieve,  did  not  arife  from  an  indulgence ;  it  arofe 
from  the  revolution  in  the  government  of  the  kingdom  introduced 
after  the  Norman  conqueft.  If  the  (heriff  happened  to  be  an  Eng- 
lifliman,  he  was  ignorant  of  the  new  fyftem  of  Norman  laws  ;  and 
if  a  Norman,  which  was  generally  the  cafe,  his  jury  or  affize  were 
Saxons,  and  would  not  find  in  the  cafe  as  he  directed ;  which  at  laft 
brought  the  county  courts  into  difrepute,  and  carried  every  thing  to 
the  Aula  Regis,  the  court  of  the  King,  This  was  a  part  of  the 
plan  laid  by  the  Conqueror,  and  purfued  by  his  fons,  to  fubdue  the 
kingdom,  and  they  completely  effeded  it.  The  fupreme  courts  re- 
fufed  to  receive  trifling  caufes,  and  rcftrided  the  value  to  forty  {hil- 
lings ;  and  therefore  it  was  that  fuitors  were  afterwards  obliged,  be- 
fore being  entitled  to  bring  an  adion  in  the  King's  courts^  to  make 
affidavit  that  the  value  of  the  thing  claimed  exceeded  forty  (hillings. 
The  limitation  of  the  jurifdidion  of  the  (heriff,  therefore,  to  this 
fmall  extent,  did  not,  as  Lord  Kaimes  fuppofes,  proceed  from  an 
indulgence  granted  by  the  Crown  j  it  was  a  remainder  of  an  origi- 
nal jurifdidion  vetted  in  him  by  the  old  common  law  of  England  ; 
and  therefore  the  writ  or  fummons  proceeded,  and  ftill  proceeds,  by 
his  own  authonty.  It  is  termed  a  difinngas^  or  county  warrant, 
and  is  in  this  form  :     *  Preceptum  eft  ballivo  ibidem  quod  diftrin- 

•  gat  F.  D.  per  omnia  bona  et  catalla  fua  quod  fit  ad  proximum  co* 

*  mitatum   meum   ad   refpondendum  A.  B.  de  placito  debito,  tefte 

*  meipfo/  &c.     The  (heriff  derived  his  right  from  the  ancient  comes  • 
or  earl  of  the  county.     His  power  was  confidered  to  be  ftridly  ter- 
ritorial or  feudal  ;  and,  therefore,    as  lord  of  the  county,   he  could 
only  inforce  that  jurifdidion  by  diftrefs  infinite,  juft  like  a  proprie- 

VoL.  I.  ^  D  tor 

^  This  rule  he  quotes  from  Bacon^s  abridgcmcntv 
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tor  of  land  ;  and,  for  every  default  of  appearance,  the  defendant, 
like  a  tenant  or  vaflal,  is,  at  the  moment,  diftrainable  till  he  come 
into  court,  and  give  common  bail.  The  King,  however,  in  fome 
cafes,  in  order  to  fave  expence  to  parties,  returned  to  the  (heriflF  his 
ancient  jurifdiflion  in  a  particular  cafe.  This  he  did,  or  (lill  may 
do,  by  a  brieve,  termed  jujlittes^  which  is  the  writ  mentioned  by 
Lord  Kaimes  as  analogous  to  our  brieve  of  diftrefs. 

•  In  the  county  courts,  (fays  Dalton),  pleas  are  fonrtetimes  holden 

•  by  the  King's  writ  out  of  Chancery,  which  is  called  a  jujiities^   or 

•  vicecomitial  writ,  for  that  it  doth  give  fpecial  power  to  the  fheriff 
^  to  hold  plea  in  his  county  court ;  and  this  writ  is  for  the  difpatch 

•  of  juftice  in  fpecial  caufes^  wherewith  the  fheriff,  of  his  own  au- 

•  thority»  cannot  deal  in  his  county  court,  and  is,   in  effedi,  but  a 

•  commiinon,and  giveih  this  authority  to  the  fheriff  in  thefe  words*: 
Praecipimus  tibi  quod  juflities  A.  quod  jufte  et  fine  dilatione  red- 
dat  B.  viginti  folidos  quos  ei  debet,  ut  dicit,  ficuc  rationabiliter 
monftrare  potefty  quod  ei  reddere  debet,  ne  amplius  inde  clamo* 

^^  rem  audiamus  pro  defedu  juftitiae,''  &c. 

The  very  fame  brieve  we  find  to  have  been  an  eftablifhed  form  ia 
the  law  of  Scotland,  as  early  as  any  knowledge  we  have  of  that  law. 
It  was  termed  breve  dt  debitis^  the  brieve  of  diftrefs  for  debts  ;  and, 
by  c.  5.  of  the  Regiam  Majeftatcm,  c.  4.  we  find,  *  That  it  was  to 

•  be  determined  before  the  juftieear,  fheriff,  or  baillies  of  burghs,  as 

•  it  fhould  pleafe  the  King  by  his  lettc^r  to  command  them   particu- 

•  larly,  within  his  jurifdiftion  j"/  The  difference  between  our  brieve 
of  diftrefs,  and  the  £ngli(h  jufiitiesy  lay  only  in  this  circumftance, 
that  the  execution  upon  the  jujlities  proceeded  hy  diftrefs  ia  the 
fame  manner  as  in  a  common  cafe.  The  GompuHitor,  therefore,  was 
limited  to  mere  diftrefs,  as  in  a  caufe  of  forty  (hilKngs  value.  The 
Scots  brieve  of  diftrefs  gave  the  (heriff  not  only  a  power  to  fell,  but, 
upon  defeat  of  the  fale,  to  comprife  and  deliver  them  to  the  creditor 

ia 
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in  payment  of  his  debt,  which  was  a  plain  and  a  complete  remedy* 
Lord  Kaimes  juftlv  obferves,  that  this  method  was  preferable  to  that 
prefently  in  ufe,  which  enjoins  not  a  fale  of  the  goods,  but  that  they 
be  delivered  to  the  creditor  at  apprifed  values.     *  This    fiys  his 

*  Lordftiip^  is  unjuft  ;  becaufe,  inftead  of  money,  which  the  credi- 

*  tor  is  entitled  to  claim,   goods  are  impofed  upon  him  to  which  he 

*  has  no  claim  */  Our  prefent  form  does  contain  a  kind  of  fale 
previous  to  the  adjudication  oFthe  goods  to  the  creditor.  We  (hall 
afterwards  point  out  in  what  manner  our  old  form  came  to  be  ,cor- 
rupted  into  the  barbarous  and  .unjuft  execution  againft  the  move- 
ables, which  has  lone:  lubfifted,  and  continues  to  fubfift  in  Scotland. 
Another  remarkable  difference  between  the  jujlities  ind  our  brieve 
of  diflrefs  was,  that  the  former  appears  only  to  have  been  granted 
to  a  particular  (herifF,  authorifing  him  to  judge  in  a  particular  debt ; 
whereas  the  latter  is  granted  to  all  (herifFs  to  whom  the  brieve  ig 
prefented,  and  author ifes  them  to  judge  in  every  queftion  of  debt 
due  to  the  bearer ;  iii  all  which  circumftances,  our  brieve  of  diftrefs 
coincides  with  the  French  Uttrts  de  debitis,  Accordingly,  in  the  or- 
der of  our  Chancery  preferved  in  Balfour's  Colledion,  the  writ  is 
termed  letUrs  compuljhrial. 

This  brieve  paflfed  of  courfe  from  the  Chancery  of  Scotland,  and 
was  not  granted  upon  any  particular  confideration,  like  the  Englifli 
jujltties  ;  and  hence  wc  are  entitled  to  conclude,  that,  to  the  ufe  of 
this  writ  is  entirely  to  be  attributed  the  jurifdidion  of  our  (heiiffs  in 
matters  of  debt.  In  this  part  of  the  iflaiid,  we  have  not,  like  Eng* 
land,  any  certain  knowledge  of  the  powers  or  jurifdidion  of  the 
iheriflf  anterior  to  the  Norman  conqueft ;  but  it  was  after  the  con- 
queft  only,  that  the  jurifdiiSion  appears  wholly  vefted  in  the  Crown, 
and  emanating,  by  means  of  brieves,  direiSled  to  any  judge  to  whom 
it  pleafed  the  King  to  delegate  his  authority.  The  old  Saxon  jurif- 
didiion  of  the  Engliib  (heriffs  had  been  deftroyed,  at  leaft  reftrained  to 
a  mere  trifle  by  force,  after  the  conqueft  of  the  kingdom.   A  hatred  to 
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the  laws  of  the  conquerors  long  exifted  among  the  people ;  and 
a  natural  jealouty  arofe  both  in  the  King  and  his  courts,  of  the 
lower  or  county  courts,  where  the  native  Englifh  were   ailizers* 
From  this  circumftance  arofe  the  difference  between  the  power   of 
the  Scots  and  Englifli  fheriffs,  which   we  ihall   find  growing  more 
and  more  remarkable  in  the  courfe  of  our  hiftory.     Scotland  bowed 
under  no  conqueror,  and  had  admitted  no  mixture  of  foreign  op* 
preflion.     The  King,  therefore,  had  not   the  fame  jealoufy  of  his 
fubjeGs.     When  he  beftows  a  jurifdrdlion  upon  the  Iheriff,   he  givea 
it  completely.     The  brieve  of  diftrefs  was  not  only  a  writ  of  courfe, 
but  it  was  granted  to  fheriffs  and  all  other  judges,  and  extended  to 
debts  in  general.    The  (heriff  was  not  only  empowered  to  determine 
pleas  between  the  parties,  but  alfo  to  enforce  obedience  to  his  de- 
cree, by  complete  execution  bnh  of  the  moveables  and  of  the  land 
of  the  debtor.     The  Englifh  fheriffs,  on  the  contrary,  when  they 
happened  to  be  authorifed  by  a  writ  of  juftitiesy  had  no  other  exe- 
cution than  what  originally  belonged  to  them,  the  power  of  diftrefs. 
In  order  to  make  fale  of  that  diftrefs,  they  needed  new  authorities 
£rom  the  fuperior  court,  which  are  extant  in  the  law- books,  under  a 
variety  of  titles^  fuch   as  Venditioni  exponas^  Fieri  facias  executith* 
nem^  &c.     This  material  circumftance  kept  in  view,  lays  open  the 
true  original  caufe  of  the  pofterior  differences  between  the  law  and 
form  of  both  countries^  which,  we  fhall  have  occafion  afterwards- 
particularly  to  remark. 

Lord  Stair  entertained  a  very  erroneous  idea  of  the  writ  we  arc 
talking  of.  *  The  third  executorial  (fays  he)  is  by  letters  of  poinds- 
'  ing,  which>of  old,  was  called  the  brieve  of  diftrefs^  paflmg  out  o£ 

*  the  Chancery  of  courfe,  by  which  thegootis  not  only  of  tenants^. 
^  but  of  poffeffors  of  their  lands,  were  poinded  for  debts,  much  like 

*  the  fubjedfcs  of  one  ftate  againft  another,   by  letters  of  mart/     la. 
another  place  he  tells  us,  that  ^  of  old  there  was  no  execution   for 

*  debt,  but  only  againfl  rooveabics>  by  the  brieve  of  diftrel^  or 

•  poinding;^" 
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*  poinding  */  The  brieve  of  diftrefs,  in  place  of  being  a  letter  of 
tnart,  was  a  mode  of  juftice  common  to  both  France  and  England, 
It  was  not  a  writ  of  execution  ;  it  was  a  commiffion  of  juftice,  au- 
ihorifing  a  judge  to  hear  the  parties,  to  give  judgment,  and  to  exe- 
cute that  judgment.  To  borrow  an  Englifh  teim,  it  was  a  commif- 
fion of  oyer  and  terminer,  which  has  not  the  moft  diftant  relation 
to  the  barbarous  idea  of  a  letter  of  mart,  imputed  by  Lord  Stair  to 
the  ancient  law  of  his  country. 

Before  going  further,  we  muft  remark  the  following  circumftances 
in  the  brieve  of  diftrefs,     Firft,   A  diftrefs  is  made  by  the  ftierifF  ac- 
cording to  the  quantity  of  the  debt,  in  order  to  force  the  defender  to 
appear  and  to  anfwer,  as  a  fecurity  for  the  obedience  to  the  decree. 
This  afforded  caution  judicio  ftjiu     Forty  days  are  then  allowed  as 
the  induciae  for  the  defender  to  anfwer ;  and  he  is  permitted  to  re- 
pledge  the  diftrefs,  i.  e.  to  take  it  back  agam  upon  finding  caution^, 
according  to  the  dire£tions  of  the  firft  chapter  of  the  Quon.  Attach- 
When  the  caufe  is  concluded,  the  debtor  is  condemned  to  pay  the 
debt  within  fifteen  days  ;  after  which,  execution,  or  the  fecond  dif- 
trefs,  proceeds  againft  the  effedts  of  the  debtor  and  his  cautioner, 
or  againft  the  efFeds  firft  poinded  as  a  pledge,  in   cafe  no  caution- 
er be  found.     In  France,  thele  fifteen  days  were  termed  the  quin^ 
Jietne.     In  England,  though  diftrefTes  taken   by   fubjedls  for  rents 
were  mere  pledges,   which  could  only  be  retained,  but   not.  fold  or 
applied  in  payment  of  the  debt  ;  yet,  in  the  cafe  of  the  King,  they 
could  be  fold,  but  not  till  after  fifteen  days  from  the  date  of  the  fei- 
zure.     In  Scotland,  fo  early  as  the  reign  of  Alexander  II.  we  find,, 
that,  when  a   decree  was  given  by  the  fheriff,  the  debtor's  move- 
ables were  firft  to  be  taken  ;  and  then,   by  the  ftatutes   of  that 
Prince,  the  fheriff"  is  ordered   to  advertife  the  debtor  that  he  was 
bound  to  fell  his  lands  within  fifteen  days  ;  and,   by  the  brieve  of 
diftrefs,  no  execution  could  take  place  againft  the-moveables  till  fif- 
teen days  after  the  date  of  the  decree.     Here  is  the  original  of  what 

we 
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we  term  our  days  of  law  ;  for,  to  this  moment,  no  horning  can  pro- 
ceed upon  the  decree  of  a  (heriflF,  till  either  a  charge  of  lifrcen  days 
be  given  upon  the  decree,  or  at  leaft  till  after  expiration   oi  fitieen 
\  day^  from  the  date  thereof. 

To  the  procefs  following  on  the  bneve  we  finil  feveral  advan- 
tages annexed^  which  are  thus  exprefled  in  chapier  49.  of  the 
Qiion.   Attach.     The  firft   is,    *    Fhat   nae  eflToinzi^^s  has  place   in 

*  this  brieve,   becaufe  command  is  given  that  the  debt   be   paid  and 

*  given  without  delay  to  him  who  proves  the  fame.'  tJfoinztes\% 
the  Scottifli  tranflation  of  cxcujattones^  delays,  or  dilators,  which,  it 
feems,  by  this  mode  of  procefs  were  entirely  excluded.  The  next 
is,  •  That  it  took  from  the  baron  liberty  to  had  court  upon  his  man^ 

*  wha  is  called  for  payment  of  his  own  debt.'  This  was  a  gieat  ad- 
vantage ;  for  it  behoved  to  be  a  very  difficult  matter  to  recover  a 
debt  from  the  vaQal  of  a  baron,  who  coiild  only  be  judged  by  his 
own  m:\fter.     The  next  is,  *  That  the  creditor  could  fimply,  with- 

*  out  any  challen;?:e,   conform  to  the  folemn  words  of  the   law,  alk 

*  and  crave  his  debt,   otherwife  than  ufe  is,  in  pleas  of  wrong  and 

*  unlaw  ;'  1.  e.  the  credi'^or  was  not  obliged  to  accufe  his  party  of 
'    any  injury  which  might  give  him  the  chance  of  determining  the 

matter  by  combat,  he  was  only  bound  iimply  to  demand  the  debt 
due  to  him.     Laft  of  all,  '  the  debt  might  be  alked  without  amer- 

*  ciament  of  either  of  the  parties.'  By  the  ancient  confticution  of 
the  kingdom,  the  Sovereign  was  not  obliged,  either  in  England  or 
Scotland^  to  admit  the  differences  of  his  fubjt£ts  into  his  own  courts^ 
or  to  take  the  trouble  of  determining  them.  When  he  did  fo,  a 
fine  was  exa^ed  from  either  party.  Every  perfon  liable  in  a  fine 
was  faid  to  be  in  mij^rkordia  regis ^  of  which  the  word  amerciament 
ib  a  corruption.  In  this  cafe,  as  one  of  the  parties  had  purchafed 
the  King's  brieve  to  the  inferior  judge,  neither  the  purfuer  nor  de- 
fender were  held  to  be  in  mifericordia.  Thefe  advantages  difcover 
the  reafon  why  the  brieve  of  diftrefs  became  the  moft  general  mode 
of  recovery  of  debts  in  Scotland,  while  the  analogous  writ  of  jufii-- 

ties^ 
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ties^  in  England,   feems  to  have  been  but  rarely  applied  for  cr 
granted.     Another  reafon  was,  that  the  jujiities  is  iflued  to  the  (he- 
rifF  alone ;  whereas  (as  the  text  expreffes  it)  the  brieve  of  diftrefs 
might   be  purfued   before   the  juftitiar,  the  provoft,    or   bailies  of 
burghs,  as  might  pleafe  the  King  to  command  by  his  letters. 

The  writ  oi  jujiities  appears  to  have  become  lels  frequent  in 
England,  becaufe  the  King's  courts  being  eftablifhed  and  fettled  at 
Weftminfter  at  an  early  period,  drew  to  themfelves  the  whole  civil 
bufinefs  of  the  nation ;  and,  in  proportion  as  their  power  and  re* 
putation  incrcafed,  all  other  inferior  courts,  and  that  of  the  fherifT 
in  particular,  naturally  funk.  In  Scotland,  on  the  contrary,  the 
brieve  of  diftrefs  became  more  and  more  common  ;  the  reafona 
were,  that  the  King's  courts^  long  in  a  very  unfettlcd  ftate,  followed 
the  court  of  the  Prince  j  and  fometimes  they  held  ayres^  circuits, 
or  aflizes,  but  at  long  and  uncertain  intervals.  Parties,  therefore, 
were  under  an  abfolute  neceffity  of  applying  to  the  (heriflf  and  other 
inferior  judgesf  in  order  to  obtain  juftice.  Though,  from  the  whole 
laws  in  our  old  code^  we  find  that  the  fixed  method  of  ordinary  pro- 
cefs  of  our  (heriffs,  and  other  judges,  was  by  attachment  of  the  ef- 
fects of  the  defender,  to  compel  him  to  find  fecurity  to  anfwer  to 
the  fuit,  and  by  diftrefs  or  poinding  of  the  efiefls  both  of  principal 
and  cautioner  for  the  debt ;  yet>  as  the  Crown  had  improvidently 
parted  with  its  own  jurifdidion,  in  granting  baronies,  regalities,  &c. 
to  the  feudal  lords,  it  was  extremely  difficult  to  bring  any  confider* 
able  proprietora,  their  vaffals  and  tenants,  to  juftice  in  the  ordinary 
way  ;  becaufe  no  fooner  were  they  attacked,  than  their  fuperiors  re- 
pledged  them  to  their  own  courts,  i.  e.  claimed  the  cognifance  of 
the  caufe  in  prejudice  of  the  (heriff,  who  was  then  adling  in  his 
common  capacity  j  but,  when  the  fheriff  adled  by  fpecial  command 
from  the  King,  no  defender  could  be  fo  repledged  j.  it  behoved  him* 
to  anfwer  to  the  brieve  of  diftrefs. 

We  have  confidered  the  feveral  advantages  annexed  to  the   pur- 
cbale  of  this  brievey  the  principal  of  which  was  that  exprefled  in 

the 
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the  Quon,  Attach,  c,  40.     *  It  took' from  the  baron  the  liberty  of 

*  balding  court  upon  his  man  who  was  called  for  payment  of  hi9 

•  own  debt/     In  all  cafea,  therefore,  where  the  debt  was  confider- 
able,  where  vaffals  were  the  debtorsi  and  refided  under  various  ju- 
rifdidionsj   the  brieve  of  diftrefs  was  the  mod  eligible  and  eflPedual 
method  of  procedure  ;  but  it  does  not  thence  follow,  as  Lord  Stair 
fays,  and  as  all  the  authors  of  our  Inftitutes  have  repeated  after  him, 
that  there  was  of  old  no  execution  againft  the  moveables,  except  in 
virtue  of  the  brieve  of  diftrefs.     When  the  flieriflF  poinded  in  con- 
fequence  of  the  brieve  of  diftrefs,  he  aded  upon  a  fpecial  commif* 
fion  or  delegation  from  the  Crown.     When  he  executed  decrees 
pronounced  by  himfelf,   in  ordinary  cafesi   without  any  brieve,  he 
adted  in  his  proper  original  judicative  capacity.      There  was  another 
branch  of  the  office  of  a  ftienflf,  both  in  England  and  in  Scotland, 
which  our  writers,  when  they  talk  of  ancient  poinding,  /eem   to 
have  forgot ;  we  mean,  the  duty  of  the  flieriff,  as  a  minifterial  offi- 
cer under  the  King  and  his  proper  courts.     In  hngland,   they  were 
fome times  termed  the  King's  bailiffs  ;  and,  after  the  Norman  con- 
queft,  when  their  original  junfdidion  was  limited  to  forty  fliillings, 
they  found  themfelves,   in  lieu  of  it,  reduced  to  officers,  in  place  of 
judges.     The  fentence  was  transmitted  them  by   their  fuperiors,  in 
order  to  be  by  them  fimply  executed.     In  Scotland,  we  find  the  flie- 
riff  in  the  full  exercife  of  this  minifterial  branch  of  buiinefs.     He 
was  the  King's  great  officer,  bound  to  execute  all  the  precepts   and 
orders  of  the  King  and  his  fuperior  judges.     Nay,  by  a  ftatute  of 
Robert  II.  we  find  that  the  (heriff  was  ordered  not  to  give  implicit 
obedience  to  the  writs  under  the  feals,  until  he  had  confidered  their 
legality  ;  and,  if  they  appeared  to  be  contrary  to  law,  he  is  dire£ted 

refpedfully  to  indorfe  his  opinion  upon  the  back,  and  to  return  it 

.» 

back  unexecuted. 

The  diflference  between  the  Engliffi  and  the  Scottifh  (heriffs  ftood 
demonftrably  thus.  The  Englifti  (heriff  had  as  much  of  his  original 
jurifdidion  preferved  to  him,  as  amounted  to  pleas  of  forty  (hillings, 

value. 
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"Value.  In  all  other  civil  cafes,  he  was  a  mere  minlfterial  officer, 
bound  to.execute  the. precepts  and  commands  of  the  fuperior  courts. 
Few  or  no  brieves  were  direded  to  him  even  by  the  Crown,  excep- 
ting fomctimes  the  writ  of  juJlUies.  Accordingly,  Glanvile^  in  his 
firft  chapter,  which  treats  of  the  pleas  belonging  to  the  feveral 
courts,  mentions  only  the  brieve  of  right,  and  of  bond  men,  as  be- 
longing to  the  jurifdidion  of  the  (heriffj  whereas,  in  the  corre- 
fjponding  chapter  of  dur  Regiam  Majeftatem  *,  a  variety  of  brieves 
are  enumerated,  all  competent  before  the  flieriff,  and  particularly  the 
brieve  of  diftrefs. 

From  the  difference  in  "the  jurifdiSions  and  powers  thus  vefted  in 
the  judge  ordinary,  arofe  all  the  differences  of  the  laws  and  cuftoms    - 
of  the  two  kingdoms,  in  the  matter  of  execution  againft  moveables* 

JBy  the  brieve  of  diftrefs,  the  Scots  fheriff  was  direSed  to  drive 
the  goods  or  cattle  to  the  market  crofs,  and  there  they  afe  to  be 
fold  by  the  creditor.  If  they  are  not  fold,  the  King's  officers,'  at 
the  clofe  of  the  market,  are  to.  comprize  add  deliver  them  to  the 
creditor  in  payment  of  his  debt.  The  brieve  of  diftrefs  was  not  a 
returnable  brieve ;  the  caiife  was  judged  of,  and  the  execution  com- 
pleted by  the  fheriff  himfelf ;  whereas  the  Englifti  fheriff,  a&ing  in 
virtue  of  a  jufiities^  needed  an  additional  writ  to  authorife  the  fale 
of  the  goods.  Now,  let  us  inquire  in  what  manner  this  bufinefs  was 
executed. 

*  In  England,  (fays  Lord  Kaimes),  attachment  of  moveables  for 

•  ,payment  of  ilebt,  is  warranted  by  the  King's  letter  directed  to  the 
^  fheriff,   commonly  called  a  Fieri  facias  ;  and  this  praSice  is  de- 

•  rived  from  common  law,  without  a  ftatute.     The  fheriff  is  com- 

•  manded  to  fell  as  many  of  the  debtor*s  moveables  as   will  fatisfy 

•  the  debt,  and  to  return  the  money  with  the  writ  intp  the  court  at 

•  Weftminfter  t-'     The   method   is  the   fame  at  this  day,  without 
any  remedy  where  a  purchafer  is  not  found.     To  underftand  the 
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EnglifK  execution,  it  is  neceflary  to  know,  tfcat  the  vrr it  of  Fieri Ja^ 
cias  iflues  from  the  King's  courts  to  the  fherifF,  in  confequence  of  the- 
judgments  given  in  thefe  courts.  It  is  diredted  to  the  fheriff,  as  our 
letters  of  poinding  formerly  ufed  to  be.  There  is  this  difference^ 
however,  that  the  Fieri  Jacias  is  a  part  of  the  procefs.  The  fheriflT 
is  here  a  miniftcrial  oflScer,  in  the  ftrideft  fenfe  of  the  word  ;  he 
cannot  pay  the  creditor,  after  making  money  of  the  goods ;  he  does 
not  give  an  execution  indorfed  to  the  bearer  of  the  letters  ;  but  he 
makes  a  return  or  certificate  of  what  is  done  in  confequence  of  the 
writ,  to  the  court  from  which  it  ifliied.  With  the  return,  he  tranf* 
mits  the  money  which  has  been  levied  in  obedience  to  the  writ  it*- 
felf,  or  otherwife  the  return  contains  the  reafons  why  the  money  b 
not  fent.  With  the  money  thus  returned,  the  creditor  is  publiclyr 
paid  in  court,  and  the  debtor  confequently  acquitted  by  the  record. 
From  thifr  neceffity  of  the  iheriflf  ading  under  the  authority  of  the^ 
fuperior  court,  and  returning  the  writ,  with  the  execution  of  it, 
arofe  another  capital  difference  which  afterwards  followed  in  the 
matter  of  poinding,  as  pradifed  in  the  two  kingdoms^  Th^re  is- 
an  analogous  remainder  in  the  forms  of  our  brieves  fuffficient  to 
make  the  idea  familiar.  Some  of  our  brieves  are  ftill  returnable,., 
or,  as  we  fay,  retoutable ;  /.  e^  the  fheriff*,  after  executing  a  brievct 
of  mortanceftry^  for  example,  returns  the  fervice  to  Chancery  ;  but, . 
when  he  executes  a  brieve  of  divifion  or  tierce,  nonreturn  is  madet 
The  (herifl;*8  own  execudon  completes  the  right.  We  may,  there- 
fore, confider  the  Engjifh  -FiVriya^i/jj  as  a  retourable  brieve,  and  the* 
Scots  letters  of  poinding  as  an  uaretourable  one. 

Before  going  further,  we  fhall  give  as  diftindlly  as  we  are  able* 
the  progrefs  of  the  Engjifh  writs  againft  moveables^  in  which  we 
fhall  clearly  difcern  the  origin  and  principles  of  every  circumftance- 
in  the  Scottifh  diligence^  We  have  heard,  that  the  execution  in  the 
county^  courts  could  only  be  by  diftrefs  ;  and  therefore  the  writ  war 
by  Ien;ari  facias y^i.  e.  the  goods  and  chattels  were  only  to  be  feizcd^ 
upon,, and  detained  as  a  pain  to  diftrefs  the  £arty  into  payment*  The- 

fame. 
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Yame  mod6  of  procefs  Iflued  from  the  King's  court ;  and,  according 
to  Chief  Baron  Gilbert  *,  it  is  the  moft  ancient  judicial  procefs  of 
the  law*     The  words  are,  *  Praecipimus  tibi  quod  diftringas  B.  per 

*  terras  ct  Catalla,  ita  quod  nee  ipfe,  nee  aliquis  pro  eo  nee  per  ipfum, 

*  manual  apponat  terns,  tenementis  bladis  nee  aliis  catallis/  This 
'writ,  it  ivill  be  obferved,  reaches  to  the  rents  of  lands,  as  well  as  to 
the  goods  and  cattle^  and  it  goes  no  farther  than  a  mere  feizure  for 
-diftrefs.  In  the  King's  courts,  however,  they  foon  found  it  neccf- 
•fary  to  introduce  an  improvement.    *  Tlie  King's  courts  (fays  Baron 

*  Gilbert)  at  laft  came  to  give  more  effedual  remedy  than  was  given 

*  in  any  other  ;  adjudicare  querenti  debitum  petitum ;  and  hence,  in 

*  executions,  they  went  one  ftep  further,  u  e.  to  command  the  fhe- 

*  riflf  to  levy  a  certain  fum  mentioned  in  the  jodgment,  by  which 

*  the  flieriff  had  authority  not  oiily  to  feize,  which  he  could  do  at 

*  common  law,  but  likewife  to  fell  the  goods  fo  levied  f^'  Some- 
times the  ipfa  corpora  of  the  goods  feized  were  returned  to  the  court 
of  the  King,  who  publicly  ordered  them  to  be  fold  ;  and,  if  not 

sfold,  they  affigned  them  over  to  the  party  :    *  Yet,  (continues  Judge 

*  Gilbert),  they  had  not  ufed  the  way  of  apprifement,  {i.  e.  they 

*  delivered  them  without  apprifement) ;  but  the  ftatute  of  Adon 
*'Burnal  was  the  firft  thac  put  this  in  pradice*  which  fays,   that  the 

*  goods  (hould  be  apprifed  and  delivered  over  to  the  party  according 

*  lb  the  apprifement  J/  This  fucceeded  fo  well,  that,  by  ihe  llaiutc 
of  Weftminfter  II.  they  ufed,  in  all  cafes,  either  to  fell  the  goods  by 
the  Fieri  faciasy  or  to  deliver  them  at  a  price  upon  the  elegit. 

The  ftatute  of  Adon  Burnal  is  the  firft  part  of  the  famous  law 
made  by  Edward  I.  for  the  fecnrity  of  payment  of  merchants  debts. 
The  other  ftatute,  which  is  generally  called  Weftminfter  IL  is  no- 
thing more  than  the  fequel  or  improvement  of  that  ad  ;  the  one 
'made  in  the  nth,  and  the  other  in  the  13th  year  of  the  fame  reign, 
*fcut  ^t  different  places,  Adon  Burnal  and  Weftminfter.     By  thefe 

3  E  2  ftaiutes, 
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flalutce,  authority  is  given  to  the  mayors  of  towns,  and  (heriffs  of 
counties,  to  feize.upon  and  fell  the  moveables  of  the  debtor  for  pay*- 
ment  of  the  merchant's  debt ;  or,  if  they  cannot  be  fold,  to  deliver 
ihem  over  in  payment,  as  alfo  the  rents  and  profits  of  the  debtorV 
lands  ;  or  otherwife,  in  the  option  of  the  merchant,  to  deliver  hint 
the  poflVflion  of  the  one  half  of  the  lands  themfelves* 

Though,   before  thefe  ftatuies,  fays  Gilbert;    the  execution   at 
common  law  was  fometimes  awarded  by  .the  words  Habeas  denarios^. 
-'^Fieri  facias.  dcnarios^-^Levari  facias  denarios^ — being  words  tan?- 
tamount  to  the  fame  thing ;.  yet,  from,  the  date  of  thefe  ftatutes,  the 
execution  was  broke  into  two  diftindl  forms  of  Fieri  facias  dinA  elc^ 
git.     The  Fieri  facias  continued  to  be  the  execution   upon  judg- 
ments ;  and  both  the  Fieri  facias  and  the  elegit  were  the  executions- 
proper  to  merchants  debts,  or  to  debts  by  recognifance,  which,  with 
us,  is  the  fame  thing  as  heritable  debts.     If  the  creditor  choofed  to 
have  his  money  for.  the  goods,  the  fheriff  fold  them  by  the  Fieri  foi- 
cias  ;  or  he  delivered  them  together  with  the  lands  upon  the  clegik 
The  flieriff  might  alfo  have  levied  the  rents  and  profits  of  the  lands 
in  confequence  of  the  word  levari  ia  the  writ ;  but  this  was  not 
equal  to  the  delivery  of  the  pofleflion  ;  therefore  the  levari  went 
entirely  out  of  common  prafitiee,  though   It  remains  in   Chancery- 
upon  fome  particular  occafions.     From  what  has  been.ikid,  wehave^ 
a  pretty  complete*  view  of  the  Englifh  executions^     The  levari  and. 
the  Fieri  facias  were  the  old  writs  of  the  common  law*     The  latter 
went  to  the  goods  alone,  and  the  former  both  toahe  goods  and  pro* 
fits  of  the  landi     It  anfwered  the  purpofe  of  our  prefent  arrcftmenr 
and  forthcoming  againft  tenants  ;  but  the  ftatute  of  Weftminfter  ios- 
troduced  a  more  complete  remedy,  the  pofleffion.of  the.gpods  by  and. 
apprifement,  cr  of  the  lands  themfelves.     *  By  the  common  law^ 
•^  (fays  Blacfcftone),  a  man  could  only  have  fatisfadion  of  gpoda^. 
^  chattels,  and  the  prefent  profits  of  lands  by  the  writs  of  Fieri  fa^ 
*•  cias  or  levari  facias^  but  not  the  pofleflion  of  the  lands  themfd^ivcs;, 
*■  avriaiurail  confecjuence  of  the  feudal  principles,  which  prohibited 

•  the 


*  tlie  alienation,  and,  of  courfe,  the  incumbering  of  a  fief  with  the 

*  debts  of  the  owner/ — *  The  ftacute,  therefore,  (meaning  the  Weft- 
^  minfter),  granted  a  writ  called  an  elegit ^  (becaufe  it  h  in  the  choice 

*  or  eleAiott  of  the  plaintiff,  whether  he  will  fue  out  this  writ,^  or 
^  one  of  the  former),  by  which  the  defendant's  goods  and  chattels 

*  are  not  fold,  but  only  apprifed  j  aod  all  of  them  are  delivered  to» 
^  the  plaintiff  at  a  reafonable  apprifement  and  price,  in  iatisfadioa 
^  of  his  debt  *•.*  If  a  creditor,  by  a  judgment  or  decree  of  the  fupe- 
nor  court,  choofes  only  to  proceed  by  execution  of  the  moveables  of 
his  debtor  alone ;  or,  as  we  would  fay,  by  poinding  alone,  he  gets 
a  Fieri  facias^  directed  to  the  (heriff,  who  feizes  and  fells  the  goods; 
bul,  though  there  be  no  purchafers,.  he  cannot  aflign  them  by  ap- 
prifement, becaufe  the  Fieri  facias  was  a  writ  at  common  law,  in 
the  procefs  of  which,  no  apprifement  was  known.  That  method  was 
iatroduced  by  the  ftatute  of  A£ton  Burnal ;  and^  therefore,  if  the 
creditor  choofes  to  have  the  goods  themfelves  by  apprifement,  he 
muft  fue  out  an  elegit  upon  that  ftatute.  In  this  manner  the  fale 
and  the  apprifement  of  the  goods  joined  together  in  our  brieve  of 
diftrefs*  and  only  pretended  to  be  joined  ia  our  prefent  mode  of 
poinding,  were  feparated.  from  each  other  in.  the  law  of  England. 

Suppofing  there  were  no  purchafers,  the  fheriffs  cannot  deliver 
the  defendant's  goods  to  the  plaintiff  in  fatisfadion  of  the  debt,  but 
muft  return  the  execution  in  court.  Inftead  of  doing  fo,  he  muft^ 
return,  that  the  goods  remain  in  his  own  hand  for  want  of  buyers^ 
Upon  this  a  writ  is  direded  of  njenditioni  exponas^  authorifing  hinv 
to  fell  at  fuch  price  as  can  be  had  j.  and,  without  this,  he  is  not  obli- 
ged, to  fell  below  the  firft  upfet  price,  which  is  gencxaUy  fixed  by  a 
jury  called. by  the  (heriff's  own  authority.  Thus  no*  inconvenience 
1%  ever  felt  in  the  execution  of  the  Fieri  facias  from-  the  want  oi 
purchafers,  which  Lord  Kaimes  fuppofes  to  be  a  capital  defed  re-^ 
maining  in  that  fgecies  of  excciuionv^ 

WitUi 
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With  rtfpeft  to  the  ekgit^  the  ftatutc  of  hCtovk  Burnal  afligm 
feveral  fatisfadory  reafons  for  intioducing  the  method  of  delivery 
by  apprifement.  The  debtor,  when  he  grants  the  rccognifance, 
.knows  the  confequences  of  that  writ;  and,  therefore,  as  the  ad  fays, 
^  has  himfelf  to  blame  if  he  does  not  fell  his  goods  with  his  own 
^  hands/  and  fo  fave  his  eftate  from  coming  under  the  elegit.  In 
order,  however,  to  do  the  debtor  all  the  juftice  which  the  nature  of 
the  thing  will  admit,  the  goods  are  to  be  delivered  per  rationabilem 
appretiationem^  and  the  lands  per  rationabile  extentum;  and  fuch  price 
and  extent  mud  be  fixed  by  an  inqueft,  called  for  the  purpofe  by  the 
•llierifF*.  This  inqueft  proportions  the  value  to  the  quantity  of  the 
debt.  If  the  value  of  the  goods  be  fufficient,  they  proceed  no  fur- 
ther ;  if  not,  they  extend  the  land^  as  it  is  termed,  to  the  value  of 
the  remaining  debt.  A  return  is  made  by  the  (heri^P  to  the  Courc 
of  Chancery,  from  which  the  writ  proceeded  j  and  there  the  ob}ec-« 
lions  from  the  debtor  are  heard  againft  the  procedure,  if  he  has  any. 
If  there  be  no  lands  to  fufFer  extent,  the  apprifement  and  delivery 
of  the  goods  are  eonfidered  as  done  upon  ^  fieri ^  or  levari  facias  i  ia 
which,  if  any  of  the  debt  be  found  tlue,  a  capias  ad  fatisfaciendum^ 
may  proceed  againft  the  body  of  the  debtor,  which  cannot  be  done 
if  there  were  lands  ;  becaufe,  by  the  ftatute,  though  the  creditor 
may  take  goods  and  body,  he  cannot  take  goods,  body,  and  lands. 

Thus  we  have  endeavoured  to  explain  in  what  manner  both  the 
intereft  of  the  creditor  and  debtor  is  preferved  in  the  execution,  or, 
as  we  fay,  the  poinding  of  moveables,  in  the  law  of  England.  We 
may  thence  perceive  by  what  means  the  injuftice  and  abfurdity  of 
*  .t)ur  diligence  has  been  avoided  in  the  pradice  of  that  law.  Wiih 
them,  the  bufmefs  was  anciently  trufted  to,  and  continues  at  this 
moment  to  be  executed  by  oflScers  of  charader  and  refponfibility .; 
and  yet  they  are,  in  that  department,  mere  minifters  of  juftice,  un- 
'der  the  immediate  infpedion  and  controul  of  the  King's  courts,  to 
.whom  they  are  anfwerable   for  negled  and  malverfation  in  every 

particular 
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particular  a£l  of  this  kind.  It  was  formerly  mentioned,  that  the 
whole  differences  in  the  pradice  arofe  from  the  different  powers 
of  the  flieriffs  of  the  two  kingdoms ;  that  the  Englifli  fheriffs, 
by  the  jealoufy  of  the  Norman  Princes  and  their  courts,  were 
reduced  to  mere  minifters  of  juftice  ;  while  the  Scottifli  ftleriffs, 
on  the  contrary,  were  endowed  by  their  native  Princes  with  an 
extenfive  jurifdi£lion,  and,  in  their  minifterial  capacity,  entirely 
trufted  with  the  execution  both  of  their  own  and  their  fuperior's  de- 
crees. Hcnc6  our  procefs  of  poinding  declined  in  its  propriety  and 
juftice,  in  proportion  to  the  abufes  of  thefe  pbwers,  and  to  the  ne- 
gledls  and  mifcondufts  of  thefe  judges  ; .  and,  at  laft,  the  whole  bufi- 
nefs,  by  a  total  deferiion  of  their  duty,  fell  into  the  hands  of  a  dif- 
ferent race  of  men  who  were  chofen  to  fupply  their  place,  i.  e.  the 
Ring's  mcflcngers,  or  flieriffs  in  that  part,  by  whom  the  execution 
againft  moveables  has  been  rendered  difgraceful  to  thejurifprudence 
of  Scotland. 

We  now  go  back  to  trace  the  particulars  of  this  progrefs,  and  to 
compare  the  conduft  of  the  Englifli  flieriff,  in  the  different  parts  of 
the  pra£lice  of  this  bufihefs,  with  that  of  our  own  flieriff^  and  our 
own  pradicei  The  firft  obfervation  we  hiave  to  make  is,  that  the 
Scottifli  brieve  of  drftrefs  contains  the  fubftance  of  all  the  Englifli 
writs  we  have  mentioned,  and  may  fairly  be  faid  to  be  a  <:ompound 
of  the  whole.  A  commiffion  of  juftice  from  the  King  to  the  flieriff, 
for  determining  an  adiion  of  debt,  is  the  fame  as  the  EngYiQijuJiities. 
The  flieriff  is  thereby  authorifed  to  feize  upon  the  goods  both  of  the 
debtor  and  his  Inifl>andman,  and  to  fell  them  for  payment  of  th;5 
debt.  This  was  the  cflential  powers  both  of  the  /evari  and  the  -FiV-' 
ri  facias  ;  for,  by  raking  the  goods  of  thehufbandmen  and  tenants, , 
it  clearly  reached  the  profits  or  produce  of  the  lands,  as  well  as  the 
moveable  goods  of  the  debtor;  Tiie  apprifing  and  delivery  upon 
defedt  of  falcj  gave  it,  in  the  next  place,  the  effedl  of  the  elegit,  fo 
fiir  as  regarded  the  moveable  goods.  The  appretiation,  too,  was  to 
bis  made  by  //>/,  i\  e.  honeft  men  of  different  baronies  j  and,  as  their. 

valuation : 
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valuation  was  fiippofcd  to  be  juft,  the  goods  are  to  be  delivered  ta 
the  creditor  immediately  after  the  market  was  over ;  fo  that  they 
were  to  be  expofed  but  for  one  market  day  at  fuch   upfet   price  as 
the  ftierifF  thought  proper,  and  then  apprifed  by  a  jury,  and  deli* 
yered  to  the  creditor.     For  the  legality  of  the  procefs  the  flieriff  wac 
not  immediately  anfwerable  ;^— all  thefe  things  he  was  empowered 
to  do  by  the  King's  brieve  itfelf.     That  brieve  was  a  pleadable  one, 
but  not  returnable  to  any  court  of  the  King ;  and  therefore  the  debt- 
tor,  if  injured,  could  only  be  heard  by  way  of  complaint.    To  com- 
plete the  refemblance  to  the  £ngli(h  writs,  let  us  fee  in  what  maa- 
ner  execution  extended  to  the  land  itfelf;  and  this  will  clearly  (how 
in  what  further  particulars  the  practice  of  the  two  kingdoms  was 
analogous,  and  in  what  it  differed. 

By  the  24th  chapter  of  the  ftatutes  of  Alexander  11.  it  is  provided, 
in  the  precife  terms  of  the  brieve  of  diftrefs,  that  *  Gif  the  debtor 

*  or  his  tenants  has  moveable  goods,  firft  of  all,  they  fall  be  diftren- 

*  zed  for  payment  of  the  debt  to  the  creditor.     And^-  gif  .they  have 
^  na  firenzeable  gudes,  the  iheriff  and  the  King's  fervants,  before 

*  the  court  ri(e,  fall  advertife  the  debtor,  that^  for  inlaikof  moveable 

*  goods,  they  are  bound  be  the  law  to  fell  hrs  laod^  and  .poflfefSotu, 

*  to  fatisfy  the  creditor  within  fifteene  days.     The  debtor  not  doing 

*  this  within  fifteene  days,  the  fheriff  and  the  King's  fervants  fall 
^  fell  the  lands  and  pofleifions  perteining  to  the  debtor.'  By  this 
ftatute,  the  brieve  of  diftrefs  is  made  to  reach  the  lands  of  the  debt- 
or in  a  manner  more  effectual  than  the  ftatute  merchant  of  Edward, 
or  any  ftatute  yet  made  in  England.  The  flieriff  is  authorifed  to 
fell  the  lands  of  the  debtor  for  payment  of  the  debt  j  and  he  appears 
to  have  been  totally  trufted  with  this  important  procefs,  being  no 
more  liable  to  any  immediate  controul,  than  he  was  in  the  cafe  of 
moveables.  Alexander  began  his  reign  in  the  year  12149  and  Ed* 
ward  L  of  England  in  the  1272  ;  fo  that  the  execution  againft  land 
was  both  earlier  and  more  complete  in  Scotland^  than  10  England. 

At 
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At  tVia  period,  the  executioa  againft  moveables  in  England  flood 
entirely  upon  the  levari  and  Fieri  facias. 

Edward  introduced  the  ftatute  merchant  in  the  13th  year  of  his 
reign,  and  confequently  the  apprifement  and  the  delivery  of  the 
moveable  goods  for  payment  of  debts  by  the  elegit.  This  merchant 
law,  introduced  by  the  two  ftatutes  of  Edward,  was  adopted  with« 
out  much  alteration  by  Robert  I.*.  His  motive,  no  doubt,  was  the 
fame,  the  encouragement  of  merchants,  by  a.  proper  provifion  for 
payment  of  their  debts,  the  good  effefts  of  which  had  become  vifible 
in  England.  This  a£t  authorifed  execution  againft  the  body,  the 
taoveablcs,  and  the  lands,  for  payment  of  the  debts  due  to  mer- 
ch"  us.  The  debtor  is  to  be  a  quarter  of  a  year  in  prifon,  on  pur- 
pofe  that  he  may  fell  his  own  moveables  ;  after  which,  upon  a  cer- 
tificate to  the  Chancellor,  it  is  provided,  that  the  moveable  goods 
and  lands  pertaining  to  the  debtor,  ihould  be  taken,  comprifed,  and 
given  in  payment  of  the  debt.  From  the  ftatute,  it  is  clear,  this 
was  to  be  done  by  a  writ  from  the  Chancellor  to  the  flieriff.  Ac- 
cordingly, by  fedion  8.  it  is  provided,  *  That  gif  the  flieriflF  declares 

*  to  the  King  that  the  debtor  cannot  be  apprehended,  the  merchant 

*  {hall  have  the  King's  brieve,  directed  to  all  fiieriffs  within  whas 
^  fherifidoms  the  debtor  has  any  lands,  to  delivet  all  his  cattle  and 
^  lands,  under  ane  reafonable  extent,  to  the  creditor/ 

Thus  we  fee,  in  the  time  of  Robert  I.  the  brieve  of  diftrefs  in 
Scotland  became  equivalent  to,  and  comprehended  the  powers  of  the 
whole  Englifli  executive  writs  both  againft  moveables  and  land; 
From  the  laft  ftatute,  we  perceive  in  what  manner  the  brieves  of 
diftrefs  were  direified  to  (herifF's  in  general ;  and  we  have  the  rea- 
fon  why  the  words  poinding  and  apprifing  are  equally  applicable,  in 
our  law,  both  to  moveables  and  land.  They  were  both  attachable 
by  force  of  the  brieve  of  diftrefs  diredled  to  the  (herifF;  and  the  pro- 
perty of  them  was  made  to  pafs  from  the  debtor  to  the  creditor  by 
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the  fame  form,  viz.  apprifement  to  the  extent  of  the  debt.     We  are: 
not,  at  prefent,  to  go  farther  into  the  execution  againfl  land,  whicb 
18  only  mentioned  becaufe  of  its  infeparable  connexion  with  the  pre* 
ient  fubjedk. 

We  have  now  viewed  the  execution  of  the  Engliih  (heriff  agaiofb 
the  moveable  property  of  debtors,  as  it  proceeded  in  confequence  o£ 
his  own  original  judicative  capacity,  without  the  authority  of  a 
brieve  ;.  likewife  as  it  proceeded  upon  the  commiilioa  of  juftities  j 
and,  laftly,  as  ic  proceeded,  in  his  minifterial  capacity,  as  an  officer 
of  the  fuperior  courts*     We  have  only  confidered  the  Scottifli  ftie*» 
r\S  as  ading  under  the  authority  of  the  brieve  of  diftrefs,  becaufe  it 
appears  extremely  difficult  to  difcover  the  particular  cafes  in  which  he 
aded  without,  a  brieve.     The  broken  materials  of  our  old  law^books^ 
and  ftattites  do  not  afford  fufficient  guides  for  that  purpofe ;  tboV 
even  from  them,  a  variety  of  inftances  might  be  colleded,  in  which 
he  feems  to  have  proceeded  indepeiulent  of  any  fpecial  command 
either  from,  the  King  or  his  courts.     Neither  is  it  an  eafy  matter  to 
define  the  exad  particulars  of  his  minifterial  duty.     Let  it  fuffice  to 
fay,  that,  from^a  great  variety  of  the  laws  in  our  old  code,  and  iff 
the  capitularies  of  our  Princes  anterior  to  the  reign* of  James  I.  it  i» 
clear,  that  the  fheriffs  of  Scotland  were  immediately  fubjeA  to  the 
directions  not  only  of  the  King,,  but  of  the  Chancellor  and  Jjuftici* 
ary  ;  whofe  precepts,  in  the  adminiftration  of  juftice,  and  civil  go- 
vernment of  the  kingdom,  were  executed  by  ttiat  officer*    But  in 
what  particulars  his  execution  of  thefe  fuperior  precepts,  in^the  nut- 
ter  of  di(trefs  and  feizure  of  moveables  for  debts,  differed  from  the 
procefs  of  the  brieve  of  diilrefs,  it  is  impoffible  to  determine  with 
certainty. 

None  of  the  ads  of  James  L  relate  to  the  fubjed.of  the  prefent 
difcourfe.  The  earlieft  notice  relating  to  it  which  we  meet  with, 
is  in  the  firft  a£t  of  the  6th  Parliament  of  James  LI.  entitled,  *  Let- 

*  ters  of  caption  to  be  executed  againft  curfed  or  excommunicated 

*  perfons.*     This  ad  provides,  *  That  gif  thefe  perfons  be  fugitive, 

•  and 
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**  and  may  not  beiovertain  by  the  (heriflF  and  his  officears,  rfjc  lands 
•*  fall  be,  and  their  gudes  arrefted  and  apprlfed  to  the  party  likeas 
'^'for  other*  debts,  at  certain  mercat  days  as  efieirs.'  All  that  can  be 
inferred  from  this  ad  is,  that  the  goods  and  lands  of  debtors  were 
expdTed  to  fale  by  the  fheriff  upon  fo  many  market  days;  and,  if 
no  purdhafers  appeared,  they  were  apprifed  and  delivered  to  the  cre- 
ditor at  that  valuation.  The  particulars  of  the  proccfs,  however,  it 
is  impoflible  to  afeertain. 

In  March  1457,  Lords  of  Seffion  were  appointed  by  the  61  ft  ad 
of  the  14th  Parliament  of  this  fame  Prince  ;  and  a  jurifdidion  is 
given  them  to  determine  upon  obligations,  contradls,  and  all  man- 
ner of  debts  in  civil  aiflions.  Thefe  Judges  were  a  kind  of  aflize  or 
judicts  in  itinere^  who  travelled  over  the  kingdom.  The  (heriffs 
were  to  proclaim  the  particular  time  of  the  holding  their  feilion  in 
particular  countiesy  which  it. appears  they  were  to  vifit  only  once  in 
feven  years.  It  behoved  the  decrees  of  thefe  Judges  to  be  executed 
by  the  fherifls  ;  but,  as  to  the  mode  of  execution,  we  are  dill  left 
entirely  in  the  dark.  Sir  George  M^Kenzie's  obfervations  regard 
only  the  competency  of  appeals  from  that  Court,  as  the  immediate 
precurfors  of  the  College  of  Jufticc^  With  regard  to  every  other 
circumftance  relating  to  thefe  Lords  of  Sefliont  he  either  was  entire- 
ly ignorant  of  them,  or  he  has  not  condefcended  to  leave  his  obfer- 
vations to  pofterity. 

The  next  aO:  w«  meet  with  is  the  36th  of  the  5th  Parliament  of 
JamesJlH.  bearing  for  a  titles^  *  That  the  poor  tenants  (hall  pay  nae 

•  -farther  than  their  term's  mail,  for  their  lord's  debt,   by  the  brieve  . 

•  of  diftrefs.'  From  this  remaikable  ftatute  we  learn  the  mode  or 
execution  which  had  principally  taken  place  in  Scotland  during  the 
long  period  preceding.  When  debts  were  due  to  proprietors  of  land, 
the  pradical  and  effedual  writ  of  recovery  had  been  the  brieve 
of  diftrefs.  And  one  of  the  numerous  advantages  attending  this 
kind  of  execution  was^  that  it  proceeded  againft  all  the  tenants  and 
pofleflbrs  of  the  debtor's  ground ;  their  moveables^  as  well  as  his 
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own,  were  feized  upon  by  force  of  the  wiit.     This  pra^ice,  ffrit 
authorifed  by  the  (latute  of  Alexander  IL  c.  24;.  had,  it  fcems,  in: 
the  time  of  James  III.  been  carried  to  a  very  great  height ;  and,   as 
the  ad  emphatically  exprefles  it,  occafioned  the  *  heirfbip  and  de- 
^  flrudion   of  the   King's  common  mailers  and  tenants  of  lord's 
'  lands/    The  debts  for  which  the  poor  tenants  were  thus  didrefTed, 
were  not  the  debts  of  the  land,  or,  as  we  now  would  fay^  heritable 
debts,  but  merely  the  perfonal  debt  of  the  lord.     It  becomes  a  mat^ 
ter  of  curiofity,  how  a  pradlice  fb  unjud  and  unnatural  got>footing 
in  the  kingdom.     Lord  Kaimes  derives  it  from  the  fuppof^d  origi- 
nal flavery  of  the  whole  tenants  in  Scotland  to  their  matters :    He 
foppofes  them  to  have  been  totally  incapable  of  property;  and,, 
therefore^  that  their  goods  and  cattle  weie   fuppofed  to   be  their 
mafter's.     This  pofition  of  his  Lordfliip*s  we  are  afterwards  minute- 
ly to  confider  when  we  come  to  the  hiftory  of  leafes.     We  have 
only,  at  prefent,  to  mention^  that  it  is  evident  from  the  feveral  old. 
laws  formerly  noticed,  made  to  prevent  poinding  bren)i  manu^  that: 
creditors  in  common  debtSt  after  the  example  of  prc^rietors  of  land,^ 
treated  their  debtors  in  the  fame  manner,  and  made  no  diftin^ion . 
between  the  proprietors,  their  tenants,  and  their  vaflals;-thus  con*- 
founding,  in  the  execution,  two  things  perfedly  diftin£k  in  their  na^ 
ture-     Another  circumftance  appearing  from,  the  hiftory  we  have - 
given,  contributed  to  eftablifli  that  right  in  Scotland.     The  ancient-.: 
execution  in  England  was  by  the  levari  or  Fieri /acias  only.    The/e  - 
writs  reached  the  whole  moveables  of  the  debtor,  including  the 
rents  and  profits-  of  his  land.     In  virtue  of  them,  the  flieriflT  not 
only  feized  the  goods  and  cattle  of  the  debtor,  but  he  levied  his 
rents  and  duties.     For  thispurpofe,  the  writ  put  him  in  place  of  the 
party;  and  therefore  the  demand  was  limited  to  the  rents  and  duties  < 
due  by  the  tenants  to  the  debtor- in  the? writ ;  and  this  was  confider- 
ed  as  diftreffing  the  debtor  per  terras  et  catalla.    Otir  Scottifh  brieve 
intended  the  fame  kind  of  diftfefs,  per  terras  et  catalla,  when  it  or- 
dered the  fheriflf  to  take  and  apprehend  the  cattle  of  the  debtor*s. 
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liuSfbandmcn,  which,  it  feems,  came  to  be  executed  literally  and 
ftridly.  Oar  fherifF's  feized  the  whole  cattle  they^  could  find  upon 
the  land,  after  the  example  of  the  proprietor  himfelf ;  nay,  by  the 
terms  of  the  brieve,  he  feems  to  have  been  obliged  to  do  this*  evea 
in  preference  to  the  fcizure  of  the  proprietor's  proper  and  unque* 
ftionable  effeds.  This  barbarous  practice  totally  excluded  the  ori- 
ginal idea  of  the  levari  facias  ;  it  was  levying  the  rents  and  profits 
of  the  land  at  one  ftroke,  by  confounding  the  property  of  the  tenant 
with  the  mafter.  Such  was  the  monftrous  abufe  which  the  flatute 
of  James  111.  intended  to  remedy.  In  the  manner  of  doing  it,  we 
evidently  fee,  that  the  legiflature  confidered  the  pradlice  as  a  mere 
corruption,  which  had  crept  in,  in  executing  the  brieve  of  di(lrefs« 
•  The  cattle  of  puir  men  (fays  the  ad)  are  taken  and  diflrenzied  for 
^  the  lord's  debts,  where  the  maills  extends  not  to  the  avail  of  the 
^  debt  f  which'  is  jud  faying  in  as  many  words,  that  the  brieve  of 
diftrefs  was  intended  only  as  an  authority  to  levy  upon  their  tenants 
the  rents  truly  due  to  their  mafter.  It  ought  to  have  gone  no  fur-^ 
ther  in  Scotland  than  the  levari  facias^  did  in  England.  The  ad' 
therefore V provides,  *  That  the  puir  tenants  (hall  not  be  diflrenzied 
*' for  their  lord's  debt  further  than,  their  term's  maill  extends  to/ 
The.purpofe  effefled  by  this  ad  is  nothing  more  than  the  reftora-^ 
tion  of.  the  brieve  of  diftrefs  to  its  ancieflt  principles  and  effed  of 
execution.  So  far  as  the  tenants  flood  indebted  to  their  mafler,  the 
iheriffs  were  ordained  to  levy  upon  their  goods,  in  the  firil  place,  to 
the  amount  of  the  debt  in  the  brieve.  This  ftatutary  limitation  con- 
verted one  claufe  of  the  brieveof  diflrefs  exadly  into  the  ancient  Eng- 
lifh  levari  facias.  If  the  debt  be  not  thereby  paid,  the  fheriff  is  next, 
authorifed  to  difcharge  the  remainder  out  of  the  proper  goods  of  the  * 
debtor,  '  if  he  has  fae  meikle  within  the  (hire.*  Thi^  is  the  Fieri ' 
faciasj  which  is  the  term  of  the  writ  for  execution  againft  moveables  - 
in  the  poiTeffion  of  the  debtor  himfelf.  In  the  next  place,  if  the. 
debtor  has  nothing  within  the  fhire,  the  creditor  is  direded  to  come 
to  the -King,  and  bring  certification  from  the  fheriff  of  how   mucfiv 
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ihe  wants  ;  and  the  King  (liall  dired  his  letters  *  to  ony  other  Hhe- 

*  riffs  where  the  debtor  has  any  other  gudes  or  maills  within  the 

*  realme,  and  gar  them  be  prized,  and  pay  the  faid  creditour  withia 

*  fifteen  days,  after  the  form  of  law/     This  a(ft  of  Parliament  re- 
gulates execution  alone.     The  decree  has  been  recovered  upon  the 
procefs  of  the  brieve  before  the  firft  (heriff ;  but,  as  execution  could 
f>roceed   upon    it   only   within    that    judge's   territory,    the   King 
engages,  by  the  ftatute,  to  grant  letters  of  diftrefs,  directed  to  all 
other  {heriffs.     In  obeying  thefe  letters,  the  fheriffs  aded  as  mere 
minifterial  officers ;  they  executed  the  decree  of  another  by  com- 
mand of  the  King,  their  fuperior,  in  the  fame  manner  as  the  Eng- 
lifh  fheriffs  did  upon  a  Fieri  facias  from  the  fupreme  court.     Hece 
we  find  the  firfl  letters  of  poinding,  properly  fo  termed  ;  and  the 
only  difference  between  them  and  the  Englifh  Fieri  facias  is,  that 
the  latter  was  returnable  to  the  court  from  whence  it  iffued ;  where- 
as the  Scottifli  (heriff,  by  the  former,  was  appointed  to  make  pay- 
ment of  the  debt  to  the  creditor  himfelf  from  the  proceeds  of  his 
poinding.     As  thefe  letters  were  incidental,  they,  in  all  probability, 
iffued  under  the  King's  feal  or  fignet,  and  not  from  iChanceryt  for 
they  are  termed  letters ;  and  we  cannot  difcover  one  circumftance 
to  fhow  that  any  additional  brieve  was  devifed  in  Chancery,  from 
the  reign  of  James  III.    "In  his  time  it  was  that  the  language  and  the 
forms  of  the  French  law  began  to  mix  vvith,  and  corrupt  our  ancienc 
native  jurifprudence.     The  days  of  the  brieve  of  diftrefs,  however^ 
were  to  run  in  each  flieriffdom  ;  the  flieriff  was  only  to  pay  the  cre- 
ditor in  fifteen  days,  after  the  form  of  law.     If  the  judge  before 
whom  the  brieve  of  diftrefs  was  purfued,  had  made  a  fufficient  dif- 
trefs or  attachment  in  the  beginning  of  the  fuit,  and  that.fuch  dif- 
trefs remained  unrcpledged,  /.  e.  that  the  debtor  had  not  found  cau- 
tion, or  got  back  his  goods,  then   the  fifteen  days  were,  according 
to  their  ancient  intendment,  given  for  repledging  the  goods  by  pay- 
ment of  the  debt.     But,  in  the  cafe,  where  the  letters  of  poindiixg 
proceeded  merely  for  the  purpofe  of  execution,  the  fifteen  days  were 
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^verr  that  the  debtor  might  pay  the  ^thi^  and  prevent  the  execution 
altogether ;  and,  in  this  fenfe,  thefe  days  of  law  continue  at  this 
moment.     No  poinding  upon  a*  {heriflTs  decree  can  proceed  until 
after  fifteen  days,  a  remainder  of  our  mod  ancient  law  (till  in  com^« 
plete  prcfervatiom 

The  2lQl  proceeds,  *  And  where  the  debtor  has  nae  moveable 
^  goods  but  his  lands,  the  (heriff  before  whom  the  faid  fum  is  reco- 
^  vered  by  thexbrieve  of  diftrefs,  (hall  gar  fell  the  land  to  the  avail 
*  of  the  debt,  and  gar  pay  the  creditor.*  This  was  extending  the 
brieve  of  diftrefs  to  the  lands  of  the  debtor.  It  wa«  a  renovation  of 
the  merchant  law  of  Robert  I.  borrowed  from  the  ftatuces  of  £d« 
ward  of  £agland^  Next  follows  what  we  call  a  reverfion  in  favour 
of  the  debtor,  f.  e.  a  power  to  redeem  the  lands  fo  poinded  and  ap- 
prifed  from  him  within  feven  years,  by  payment  of  the  debt  and  alt 
cofts.  The  Scotti(b  legiflature  did  what  had  been  done  in  England 
by  a  variety  of  ads  of  Parliament*  In  England,  they  extended  the 
fiatute  of  Weftminfter  to  Several  other  fpecies  of  debts,  and  the 
courts  formed  ieveral  executive  writs  upon  the  model  of  it.  The 
ad  of  James  IIL  in  the  fame  manner  extends  the  brieve  of  diftrefs* 
to  lands,  upon  the  model  of  the  ad  of  Robert  BrucCf  but  it  holds  a* 
middle  courfe.  Our  ancient  execution  againft  lands  lay  upon,  the 
ftatute  of  Alexander  U.  whereby  the  IheriflF  was  auihoiifed  to  fell 
them  for  payment  of  the  debt.  The  ad  of  Robert  Bruce  re- 
fpeded  only  merchants  debts  ;  an3,  like  the  elegit  of  the  Englifk* 
ftatute,  it  gave  the  pofleffion,  not  the  properly  of  the  lands  in  pay- 
ment. The  ad  of  James  111.  had  chiefly  in  view  the  relief  of  the 
tenants  from  the  monftrous  abufe  of  the  brieve  of  diftrefs  ;  and,^ 
therefore,  to  leave  no  cafe  in  which  that  abufe  could  be  renewed,  it. 
extended  the  new  law  to  debts  of  every  kind  without  exception.. 
In  terms  of  the  ftatute  of  Alexander^  it  ordered  the  lands  to  be  ap-^ 
prifed  by  inqueft,  and  conveyed  to  the  creditor  ;  axid.  it  ordered  the. 
fuperior  to  infeft  him.  At  the  fame  time,  in  terms  of  the  ftatutes. 
of  Edward,  and  Robert,  it  put  it  in  the  power  of  the  creditor  (or^ 
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to  ufe  the  Engllfti  expreffion,  it  gave  hlin  an  elegit)  to  redeem  His 
lands  by  payment  in  fevcn  years. 

From  the  analifis  of  this  laft  ftatute,  we  have  the  moft  facisfadory 
reafon  for  the  words  of  the  execution,  poinding  and  apprifing  being. 
equally  applicable  to  land  and  to  moveables.  They  were  both  an- 
ciently icized  upon  by  the  (heriff ;  they  were  both  apprifed  and  va- 
lued at  a  certain  rate  by  neutral  perfons,  and  delivered  to  the  credi- 
tor in  payment  of  his  debt,  in  the  fame  manner  as  moveables  are  at 
this  moment ;  and  hence  the  execution  againd  the  land  itfelf^  was 
the  fubftantial,  the  capital  fpecies  of  poinding  In  the  law  of  Scotland, 
The  fame  analifis  has  demonftrated,  that  the  law  of  Scotland  and 
England,  in  the  time  of  James  III.  differed  only  in  a  very  few  cir- 
cumftances. 

Lord  Stair,  M'Kenzic>  and  other  authors,  have  greatly  mifappre- 
hended  this  ftatute  of  James  III.  They  have  confounded  the  poind- 
ing upon  the  brieve  of  diftrefs,  which  was  merely  perfonal,  with  the 
other  fpecies  of  that  diligence,  we  mean,  the  poinding  of  landlords 
for  their  rents  and  duties,  and  the  poinding  of  the  ground  by  real 
creditors.  Thefe  authors  ftand  correded  by  Lord  Kaimes  as  to  this 
particular.  Neither  the  brieve  of  diftrefs,  or  ads  of  Parliament, 
had  any  concern  with  thefe  kinds  of  poindings.  Our  judges,  how- 
ever, from  the  principle  of  the  aft,  humanity  to  tenants,  were  plea- 
fed  to  corred  the  rigours  of  the  other  poindings  upon  the  model  of 
this  ftatute  ;  the  particulars  wc  will  afterwards  learn  in  their  proper 
place. 

From  the  after  cburfe  of  our  ftatutes,  ic^  appears,  that  the  {heriffs 
of  Scotland  continued,  in  their  judicial  capacity,  to  poflefs  a  com- 
plete cumulative  jurifdidion  with  the  other  judges  in  the  famerrank 
in  the  kingdom  ;  and,  in  place  of  being  limited,  the  fubjeds  were 
ordered  by  ftatute  to  bring  all  their  adions  before  the  judges  ordina- 
ry, in  the  firft  place,  referving  to  the  King  and  his  council  the  power 
of  controuling  their  decrees,  and  correding  fuch  as  were  erroneous 
either  in  law  or  in  equity.     With  regard  to  their  miniftcrial  powers, 
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they  were  a?fo  further  confirmed  to  them.  By  the  ^oxh  aA  of  the 
3d  Parliament  of  James  IV.  anno  1491,  the  (heriffs  and  other  judges 
are  ordered  to  execute  all  decrees ;  and,  for  that  purpofe,  letters  are 
appointed  to  be  written  to  them.  By  the  execution  mentioned  in 
this  a£t,  is  meant  poinding  of  goods  and  lands  alone;  and  therefore 
the  iheriff  is  thereby  ordered  to  have  for  his  office  and  fees  *  12 
*  pennies  of  ilk  pound  fwa  recovered,  to  be  taken  of  the  party  that 
^  the  iaid  decreet  is  given  againft  i  and,  m  cafe  the  fheriff  does  not 
make  the  parties  pay,  after  the  form  of  the  King's  letters,  withia 
twenty  days,  he  is  to  be  puniihed  by  the  lois  of  his  office,  and  con- 
demned in  payment  of  the  debt  hitnfeif.  This  is  the  origin  of  the 
iheriff  fees  in  poinding  ;  ic  took  place  both  in  moveables  and  heri« 
tage,  which  came  to  be  diftinguiQied  by  the  words  poinding  and  ap*^ 
friftng.  No  other  rule  is  yet  eftablHhed  ia  execution  againft  move^ 
ables.  It  is  ftrange  that  M'Kenzie  fliould  declare  this  adl  to  be  ia 
defuerude*  We  maintain  that  it  is  in  force  at  this  mnment.  The 
King's  letters  are,  indeed,  executed  by  (heriffs  in  that  part ;  but  no 
man  can  doubt,  that  any  (heriff  is  entitled  to  exercifc  that  office*. 
Pra&ice  has  difpenfed  with  his  execution  of  the  poinding  ;.  but  he 
may  certainly  do  it  if  he  pleafes  ;  and,  of  coniequence,  he  would  be 
entitled  to  demand  the  fee  which  the  iheriff  ia  that  part  now  re-* 
ceives»  The  twenty  days  allowed  by  this  zBl  to  the  (heriff,  are  the 
fifteen  upon  which  it  behoved  the  debtor  to  be  charged,  and  five 
more  allowed  to  the  (heriff  himfelf  to  execute  the  bufintfe.  Thus, 
in  the  fame  manner,  the  (he.  iff  in  the  Eagliih  writ  of  Ficrt  facias  is 
ordered  to  return  the  money  to  court  in  three  weeks.  Thi»  circum* 
fiance  of  the  twenty  days,  which  Sir  George  M'Kenzie  fo  qjiiickly 
pafles  over,  explains  another  material  point  of  our  prefent  pradUce^. 
The  brieve  of  diftrefs,  and  the  (tatute  of  James  III.  perfedly  ex- 
plained the  fifteen  days  of  the  charge  nece(rary  upon  the  decrees  of 
fiieriffs  ;  and  here  we  have  the  origin  of  the  fame  induciac  upon  the 
decrees  of  the  fupreme  court.  This  a£t  relates  to  the  decrees  given 
at  juftice  airiesi  or  circuit  courts,  as  they  are  now  termed  ;  and  the 
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King's  letters  for  that  purpofe  were  dlcedcd  to  tlie  (hcriflr  upon 
twenty  days,  which  was  the  old  induciae  of  fifteen  to  the  party,  and 
five  to  the  (heriflf  himfelf.  The  capital  difference  between  the  exe- 
cution of  the  Scottifh  and  Englifh  writs  ^\\\  continued  }  we  mean, 
that  of  the  latter  returning  the  writ,  or  immediately  accounting  to 
the  fuperior  court  for  the  execution  of  his  duty  ;  whereas  the  for- 
mer paid  the  debt,  or  applied  the  proceeds  of  the  execution  himfelf. 
In  this  and  the  preceding  reigns,  remedies  are  introduced  tor  the 
corre£lion  of  this  and  other  inferior  judges.  By  the  103d  adl  of  the 
14th  Parliament  of  James  Hi.  the  julliciar  is  ordered  to  hold  an  af- 
fize  upon  the  fheriff  in  the  laft  day  of  the  aire  or  circuit,  in  order  to 
try  complaints  againft  him  in  the  execution  of  his  duty,  and  to  pu- 
ni(h  him  if  the  complaint  be  proved.  By  the  laft  mentioned  ad» 
the  (heriff,  in  default  of  the  execution  of  a  decree,  is  rendered  an- 
fwerable  to  the  party  for  the  debt,  which  was  a  very  cffe<^ual  re- 
medy. 

About  this  period,  it  appears,  that  they  began  to  ufe  freedom  with 
the  brieves  of  the  Chancery,,  and  to  devife  letters  fuited  to  parti- 
cular occafions,  in  their  place,  which  was  endeavoured  to  be  correc- 
ted by  c  24.  of  the  3d  Parliament  of  James  IV.  anno  1491.     In 
place  of  the  Lords  of  Seffion,  a  court  of  daily  council  was  appointed 
to  fit  conftantly  at  Edinburgh,  by  the  58th  aft  of  the  6ih  Parliament    . 
of  the  fame  Prince.     By  this  time  (heriffs,  from  the  increafe  of  bufi- 
nefs,  had  become  tired  of  that  part  of  their  duty,  which  confifted  ia 
executing  decrees  by  poinding.     They  appointed  deputes  to  officiate 
for  them  in  that  department ;  and   creditors,   diflatisfied   with   their 
condudl,  obtained  letters  directed  to  people  of  their  own  nominationi 
under  the  title  of  vicecomittbus  in  hac  partCy  a  title  borrowed  from 
the  pradice  of  the  churchmen.     The  fees  of  thefe  new  minifterial 
officers  were  difputed  ;  and,  therefore,    to  put  the   matter  out    of 
douSt,  they  were  fixed  to  twelve  pennies  in  the  pound  of  the  fums 
recovered,  by  an  ad  in  the  6th  Parliament  of  James  IV,  c.  66. 
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This  IS  the  firft  ftatute  in  which  we  meet  with  thofe  refpec- 
table  charadlers  the  /heriffs  in  that  part ;  and,  to  this  relaxation  of 
the  law,  in  difpenfing  with  the  minifterial  duty  of  the  real  (heriffi^j 
in  acceptin^^  in  their  place  the  partial  fervices  of  hirelings,,  is  to  be 
attributed  the  total  corruption  which  enfued  in  the  execution  of  the 
law  of  Scotland  both  againft  moveables  and  land.  The  law  of  Eng- 
land retained,  and  at  this  moment  retains  over  us  a  determined  fu- 
periority  in  thefe  particulars,  by  a  firm  adherence  to  their  ancient  • 
reguUtions.  This  great  barrier  being  entirely  broke  down,  we  (halb 
find  the  difference  in  our  pradice  of  the  executionagainft  moveables: 
grow  wider  at  every  ftep. 

The  next  afl:  of  Parliament  to  be  found  upon  this  fubje£t  is  c.  q8; 
of  the  7th  Parliament  of  James  lY,  anno  1509.   It  is  in  thefe  words:. 
Item^  *  It  is  ftatuted  and  ordained,  that,  in  time  to  come,  na  manner 

*  of  fcheriff  nor  officear  poind  nor  diftrenzie  the  oxen,  horfe,  nor 
•.  other  gudeb  pertaining  to  the  pleuch,  and  that  labouris  the  ground 

*  the  time  of  labouring  the  famin,  quhan-  ony  other  gudes  or  land 
^  are  to  be  apprifed  or  poinded)  according  to  the  common  law.'  This 
a£l  is  extremely^^curious,  and  requires  explanation.  By  the  common 
law  of  England,  no  landlord  or  proprietor  could  take  the  plough,  or 
the  cattle  employed  in  the  plough,  as  a  diftrefs  for  bis  rents  and  du- 
ties, becauie.it  prevented  the  vaflal  or  tenant  from  payment  or  per-*- 
formance  of  the  very  rents  and  duties  tor  which  the.compullitor  hj- 
diftrefs  was  intended*  But,  as  common  debts  had  no  connexion 
with  the  lauds,  the  Fieri  facias  ^ziA  no  refpedl  to  thefe  articles.  The 
fheriff  was  to  make  money  of  every  moveable  belonging  to  the  debt^ 
or,  his  body  clothes  excepted.  The  writ  of  ettgit^  however,  pro- 
ceeding upon  the  ftatute  of  Weftminfter,  in  appointing  the  goods 
and  land  of  the  debtor  to  be  delivered  to  the  creditor^  excepted  the 
oxen  and  horles  of  the  plough.     *  Praeterea  boves  et  affros  de  car- 

*  ruca,'  are  the  words  of  the  writ  ;  and  the  reafon  was,  that  the  fei- 
zure  of  thefe  cattle  would  have  prevented  the  debtor  from  the  culti- 
vation of  the  remainder  of  his  lands,  one  half  of  which  only  could, 
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by  that  execution,  be  delivered  to  the  flieriff.  Hence,  in  the  Scot* 
tifli  brieve  of  diltrefs,  while  it  extended  only  to  moveables,  no  cx« 
Ccpiirm  ivas  m::dc  of  the  beafts  of  the  plough  ;  it  was  no  other  thaa 
the  Engl  I  (h  Ftcri  facias  ;  and  therefore  the  leizure  was  thereby  au- 
thorifed  of  the  whole  cattle  belonging  to  the  hufbandmen.  The  aA 
of  James  HI.  which  extended  our  brieve  of  diftrefs  to  lands,  omitted 
the  exception  in  the  Englifh  writ ;  and  this  omiffion  was  fupplied 
by  the  ftatute  of  his  fon  James  IV.  now  under  confideration.  la 
doing  this,  however,  our  legiflature  feems  to  have  totally  forgot  the 
the  ancient  diftindion  of  the  common  law,  although  it  feems  only 
declaratory  of  it.  This  (hows  us  that  our  old  practice,  or  common 
law^  had  been  the  fame  as  in  England,  in  the  matter  of  diflrefs  by 
landlords.  The  adi  indeed  provides,  that  the  ploughs  were  to  be 
excepted  in  the  time  of  labouring  only,  whereas  the  law  of  England 
contains  no  fuch  fpeciality.  By  this  time  the  French  laws  were 
pouring  in  upon  us;  and,  from  our  ad  lofing  (ight  of  the  difti nation 
of  the  Engli(h  common  law,  it  is  pretty  plain  that  the  idea  of  the 
ftatuce  was  taken  from  the  French.  By  the  ancient  law  of  France, 
it  is  provided,  *  That  no  inhabitant  (hall  be  aggrieved  in  his  arms, 
'  horfes,  oxen,  or  other  beafts  ufed  for  the  plough,  by  their  being 

•  diftrained,  except  they  have  no  other  goods,'  This  peculiarity^ 
except  they  have  no  other  goods^  is  not  to  be  found  in  the  Englifh 
ftatutes,  but  makes  a  part  of  our  adi  of  Parliament,  and  therefore 
gives  another  certain  indication  of  the  fource  from  which  we  derived 
it.  The  cuftom  of  France  is  the  fame  at  this  moment,  as  are  the 
laws  of  feveral  other  nations  on  the  continent. 

This  aft  ordains,  '  That  na  manner  of  (heriflF-officear  poind   the 

•  oxen,  horfe,  or  plough/  This  (hows,  that,  by  this  time,  there 
were  different  kinds  of  iheriffs,  by  appointment  of  other  officers 
in  their  place.  Thefe  new  minifterial  officers  could  not  be  appoint- 
ed by  the  judges  ordinary  themfelves,  and  therefore  muft,  without 
doubt,  have  been  conftituted  by  letters  from  the  King  or  the  fupc- 
rior  courts,  for  the  particular  and  liihited  purpofe  of  executing  their 
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decrees.  From  various  circumftances  appearing  from  our  flatutesi 
it  is  certain,  chat  thefe  letters  or  brieves  were  not  at  firft  granted  of 
courfe.  Particular  reafons  were  ailigned  for  obtaining  them,  gene- 
rally founded  upon  relation(bip,  feuds,  delays,  or  other  fulpicions 
againft  the  judge  ordinary  ;  and  the  names  of  the  (heriff  or  fheriffs 
in  that  part  were  always  filled  up  in  the  letters.  Other  reafons, 
however,  brought  thefe  delegations  to  be  granted  of  courfe,  viz.  the 
negle£l:  of  the  (heriffs  themfelves,  and  the  uncertainty  of  the  debtor's 
refidence,  the  common  method  of  eluding  juftice  by  flying,  and  re- 
moving their  effe£ks  from  place  to  place.  Upon  this  account  it  waS| 
that  the  brieve  of  diftrefs  was  diredled  to  all  (heriflFs  and  judges  or- 
dinary. Now,  as  the  bufinefs  muft  have  been  a  novelty  in  each  ju- 
rifdidion,  it  was  pretended  to  be  more  eifedually  done  by  fheriffs  in 
that  part,  who  underftood  the  nature  of  the  affair,  let  it  on  foot,  and 
followed  it  to  a  conclufion.  Upon  this  account  it  is,  that,  in  the 
writs  ^f  outlawry  in  England,  cenain  commiffioners  are  added  nomif' 
natim  to  the  (heriffs,  who  may,  without  interruption,  continue  the 
purfuit  of  the  rebel  and  his  effects.  In  this  manner  it  was,  that  the 
xninifterial  part  of  the  office  of  the  Scottiih  (heriffs  came  to  be  divi- 
ded from  their  other  duties  ;  nay,  we  may  fay,  in  a  manner  wholly 
transferred  to  people  of  little  credit  or  confequence,  fuggefted  by 
creditors  themfelves,  and  named  in  the  King's  brieves  and  letters. 

The  fame  period  of  time  is  likewife  remarkable  for  another  very 
great  change  in  the  ancient  law  of  Scotland,^  whereby  it  was  made 
to  deviate  ftill  more  from  the  ancient  practice,  we  mean,  the  change 
of  our  original  brieves  for  letters  under  the  Signet,  and  for  precepts 
of  the  inferior  judges.  This  remarkable  and  important  alteration, 
by  which  a  new  face  and  a  new  language  came  to  be  given  to  the 
bufinefs  of  our  northern  part  of  the  ifland,  took  place  in  this  man- 
ner, .The  unfettled  (ituation  of  our  fupreme  courts,  and  the  varie- 
ties which  they  had  undergone  for  fome  preceding  reigns,  unavoid* 
ably  threw  the  greatcft  part  of  the  civil  bufinefs,  and  particularly  the 
complaints  of  the  malverfaiion  of  feveral  judges  ordinary,  upon  the 
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King  himfelf,  his  Chahcclldr,  and  Council,  who  excrcifed  the  fir- 
preme  judicative  powers  of  the   nation,  and  determined  either   bj 
law   or  equity,  as  to  them  feemed  proper.     The  other  courts  in- 
llituted  in  the  courfe  of  this  and  the  preceding  reigns,   fuch  as  the 
Lords  of  Council,  the  Lords  of  Seflion,  the  Jullices  of  Aire,  or  Af- 
lize,  &c.  all  aded  by  the  authority  of  brieves  ifliied  from  the  Scot- 
tilh  Chiancery,  in  the  fame   manner  as  the  Judges  of  the  Kmgs 
Bjench  and  Co^nmon  Pleas  then  did,  and  ftjll  do  in  England.     But 
the  Chancery  is  the  King's  Court,   where  he  is  fuppofed  to  be  per- 
sonally prefent :    Therefore   no  fuit  'is  brought  in  Chancery  by  a 
brieve;  becaufe  it  would   be  abfurd  for  his  Majefty  to  command 
himfelf,  or  his  Chancellor,  the  fame  as  himfelf.    From  the  Chancery, 
therefore,  writs  iflfue  in  the  King's  name,  and  by  authority   of  the 
Chancellor.     In  the  fame  manner,  no  brieve  could  ifTue  from  our 
Chancery  to  the  King  and  Council ;  he  therefore  iflued   his  com- 
mands by  letters  under  his  own  flgnet,  in  the  management  of  the 
Chancellor.     This  mode  of  government,   fo  eafy  and  expeditious^ 
was  imported   from    France;,   and,   accordingly,    in. -the  reign  of 
James  IV.  and  V.  we  find  the  King's  letters  to  be  a  remedy  at  band^ 
always  ready  to  be  direded  upon  every  occafion.     By  the  9th  aGt 
of  the  4th  Parliament  of  James  V.  anno  1535^  made  againft  people 
excommunicated  by  the  church,  it  is  provided,  *  That  the  party  at 

•  whaes   inftance  the  perfons  are  curfedj  fall  have  our  Sovereign 

*  Lord's  letters  to  poind,  apprife,  and  diftrenzie  their  gudes,  move- 

•  able  and  unmoveable^  for  payment  of  the  fums  for  which  they  lay 

*  under  the  faid  fentence.'  Here,  for  the  firft  time,  ,we  find  war- 
rants of  poinding  and  apprifmg  given  by  letters  from  the  King,  in 
execution  of  an  ecclefiallical  fentence»  q.uite  different  from  the  brieve 
of  diftrefs,  and  different  from  the  ad  of  James  IIL  though  the  let- 
ters muft  have  been  executed  in  terms  of  that  ftatute. 

By  this  lime  we  fee  clearly  in  what  manner  letters  of  poinding 
multiplied.  When  a  decree'  was  obtained  before  an  inferior  judge, 
the  party,  in  order  to  reach  the  debtor  in  every  jurifdidion,  applied 

to 
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to  the  fuperior  court  for  letters  conform ;  a  title  diredly  borrowed, 
from  the  French  pradice,  and,  in  feveral  cafes,  preferved  by  Balfo^^^ 
In  the  1532,  we  find,  ihat,  notwithftanding  the  new  pradice  of 
naming  fheriffs  in  that  part,  parties  were  entitled  to  have  their  let- 
ters addrefled  to  the  real  fheriff,   ftewart,   or  bailie,   if  they  pleafed, 

*  And  (fays  Balfour)  if  the  faid  fheriff,  judge,  or  baiiie,  being  requi- 

*  red  to  that  effed,  refufis  or  negleds  to  do  the  famin,  he  aught  and 
•fould  make  payment  of  the  debt  himfelfV 

In  a  little  lime  after,  a  model  of  an  entire  new  court,  the  College 
of  Juftice,  was  brought  to  James  V.  and  by  him  eftabliflied,  taken  • 
from  that  of  the  Parliament  of  Paris.  In  this  Court  wer€  reunited 
the  whole  jurifdidlion  and  powers  belonging  to  the  King's  former 
courts  of  law,  and  alfo  the  fupreme  power,  in  civil  caies,  executed 
by  the  King  and  his  Council.  For  that  purpofe,  the  Chancellor  was 
made  Prcfident ;  and  the  Clerks  of  the  King's  Signet,  who  former- 
ly adled  under  the  Chancellor  alone,  were  .  made  members  of  the 
Court.  Atter  this,  brieves  could  no  more  be  dire<lted  to  |his  fu- 
preme Court,  than  they  could  formerly  have  been  to  the  King,  his 
Chancellor,  and  his  Council.  1  he  Chancellor  of  both  kingdoms 
had  the  government  of  the  Chancery,  and  its  writs  particularly  com- 
mitted to  him  ;  but,  being  now  Prefident  of  the  College  of  Juftice, 
h«  could  not  order  a  brieve  to  be  dire<^ed  to  himfelf^  Every  thing 
thenceforth  fell  from  the  old  Chancery  into  the  department  of  the 
Clerks  to  the  Signet,  apd  pafTed  under  the  King's  feal,  in  the  fame 
form  as  was  obferved  in  the  Chancery  of  France  and  of  England. 
For  this  reafon,  there  is  at  the  prefent  moment  very  little  difference 
between  the  form  of  our  figpet  letters,  and  the  form  of  the  writs 
iffued  by  the  Englifh  Court  of  Chancery,  in  exercifi;  of  its  equitable 
powers.  The  College  of  Juftice  was  iuftituted  by  ftatute  in  May 
^537«  T^^  principal  part  of  the  old  bufinefs.of  the  Chaucery  di- 
redlly  ceafed,  and  fummbnfes  came  in  place  of  brieves.  Thefe 
brieves  contained  a  long  induiiae  of  forty  days,  and  were  attended 
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with  feveral  dilatory  cireumflances  in  point  of  fortn.  For  thw  rca- 
fon,  James  V.  in  the  1^40,  three  years  after  the  inftitution  of  the 
College  of  Jufticc,  in  order  to  extend  the  reform  to  the  (heriff  and 
other  inferior  courts,  procured  the  ad  72.  of  his  6'h  Parliament,  or* 
daining  all  their  precepts  to  be  dircGed  upon  fifteen  days.  The  te- 
nor of  this  a£t  is  clear  and  exprefs,  perfedly  accounting  for  thi» 
change  in  the  conf^itution  of  our  inferior  courts.  Thus  the  old 
brieves  to  the  (heriff  were  difpenfed  with  by  fpecial  ftatute,  as  thofe 
direded  to  the  fuperior  courts  fell  by  the  coalition  of  the  whole  ju- 
dicative power  in  the  College  of  Juftice.  The  Chancery  dues,  by 
this  lad  ad,  were  faved  to  the  parties ;  the  long  tnductae  of  forty 
days  were  limited  to  fifteen  ;  and  the  (heriff's  precept  or  fummons 
was  fubflituted  in  place  of  the  former  brieve,  notwithftandtng  tas 
the  ad  exprefles  it)  *  of  the  oid  laws  and  conftitutioos  made  of 
'  before/  At  the  fame  time  it  is  declared,  that  this  reform  reipeds 
perfonal  adions  only,  and  that  all  other  matters  and  adions  are  ta 
continue  to  have  ^  fie  procefs  as  they  have  had  in  times  bygane/ 
This  iaft  claufe  is  of  the  utmoft  importance,  and  accounts  for  the 
fubfiftence  of  the  remaining  brieves  which  fttU  continue  to  be  iflued 
from  the  Chancery  to  the  (heriflF,  and  executed  by  him  after  the  an^ 
cieot  form. 

There  was^  at  this  period^  no  diligence  competent  for  paymeitt 
of  liquid  debts  but  letters  of  poinding  and  apprifing  againft  move* 
ablea  and  land>  founded  upon  the  ad  1649,  which  did  uothing  more 
than  new  model  or  improve  the  ancient  brieve  of  diftreft,  by  limit-* 
ing  its  effeds  againft  tenants,  and  extending  it  againft  the  land  o£ 
the  debtor.     When  we  fay,  that  there  was  no  executorial  but  poind* 
ing,  we  except  the  captions  upon  the  decrees  of  the  church,  and  the 
letters  of  four  forms  or  homing  ad  faHa^praefiandm.     By  thia  tinse,, 
decrees  of  regiftration  upon  confent  had  become  a  part  of  our  prac«» 
tice  ;  but,  by  confenting  that  letters  (hould  pafs,  letters  of  poinding 
were  only  intended.     Thefe  words,  however,  included  the  poinding 
l^th  o£  moveables  and  land!;^  for  theie  two  things  very  often  went 
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together  In  the  fame  warrant.     *  Letters  of  poinding  (fays  Balfour) 

*  allanarly  (hould  be  direct  for  execution  of  ane  contract  made  be- 
^  t^ixt  twa  parties,  contenand  liquidac  foumis,  beaod  reglftrat  in  the 

*  buikes  of  ony  judge,  with  provifion  thereuntilU   that  letters  pafs 

*  thereon  in  form  as  effeiris/     For  this  he  quotes  a  decifion,  14th 
December  1570. 

The  brieve  of  diftrefs,  and  the  mode  of  applying  for  letters  di- 
reded  to  the  particular  fherififs,  in  terms  of  the  aft  of  James  III. 
being  now  entirely  out  of  ufe,  thefe  ufages  were  fupplied  by  citing 
the  party  againft  whom  an  inferior  decree  had  been  obtained,  beforje 
the  College  of  Juftice^  according  to  the  pradice  of  France  and  its  Par-> 
liamenrs,  and  obtaining  a  new  decree,  conform  to,  or  in  the  terms 
of  that  pronounced  by  the  (heriff }  after  which,  letters  were  ilFued 
under  the  Signet,  in  the  fame  manner  as  if  the  judgment  had  been 
originally  pronounced  by  the  fupreme  Court, 

The  goods  and  lands  of  debtors,  were  poinded  either  in  virtue  of 
lettets  proceeding  from  the  fupremte  court ;  in  virtue  of  precepts  of 
(herififs,  and  other  inferior  judges  within  their  own  jurifdi€kions ;  or 
in  virtue  of  decrees  conform,  granted  in  the  manner  juft  mentioned. 
Thefe  decrees  conform  were  very  tedious  and  expenfive ;  and, 
therefore,  by  a  variety  of  pofterior  ftatutes,  which  we  formerly  con- 
fidered,  they  were  in  a  manner  difcharged,  and  letters  of  horning 
appointed  to  be  directed  by  the  Lordsy  upon  produdion  of  the  de- 
cree or  precept  of  fherifis,  commifTaries,  &c*  duly  executed,  A  pal- 
pable omiffion  in  thefe  ads  gave  rife  to  a  fingularity  in  pradice  now 
almoft  forgotten,  but  neceflary  in  the  hiflory  of  our  forms.  In  all 
the  ftatutes,  horning  was  ordained  to  be  granted  upon  the  inferior 
decrees,  but  nothing  was  faid  of  poinding  ;  while,  at  the  fame  time, 
the  decrees  conform,  formerly  in  ufe,  were  in  a  manner  difcharged. 
The  confequence  was,  that  poinding  could  only  proceed  upon  the 
precept  of  the  inferior  judge  ;  fo  that,  if  the  debtor  removed  his  ef- 
feds  out  of  the  jurifdidion,  the  law  afforded  no  diligence  to  reach 
them.     This  defed  was  allowed  to  continue  till  the  12th  of  June 
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1649,  orie  of  thofe  tertneid  rebellious  ParHaments,  T^hen,  by  ad  7.  of 
that  year,  letters  of  poihdihg  were  ordered  to  be  direft  by  deliver- 
ance  to  the  Lords,  in  the  fame  manner  as  letters  of  horning.  This 
zQL  received  immediate  obedience  ;  it  was  refcinded  at  the  Reftota- 
tion,  but  re-enafted  by  c.  29.  of  the  firft  Parliament  of  Charles  IF. 
anno  1661.  By  thefe  ftatutes,  letters  of  poinding  and  apprifing, 
formerly  granted  in  feparate  warrants,  came  to  be  joined  together  in 
one  letter,  called  horning  and  poinding.  Another  defedl  in  poind- 
ing, as  it  then  flood,  arofe  from  this  circumftance,  that  no  previous 

» 

charge  was  neceflary  to  be  given.  The  creditor  only  waited  till  fif- 
teen days  after  the  date^of  his  decree,  or  regiftered  bond  ;  and  then 
he  executed  his  poindi-ng,  without  giving  the  leaft  notice  of  his  in- 
tention. This  was  an  evident  remainder  of  the  old  brieve  of  dif- 
trefs.  The  (heriflP,  neither  by  that  brieve,  nor  by  the  aft  of  James  Ilf. 
was  appointed  to  charge  the  debtor  upon  fifteen  days,  before  poind- 
ing  his  property.  He  w^s  to  do  no  more,  ^than  to  delay  for  fifteen 
days  after  the  date  of  his  decree  j  the  purpofe  of  which  was^  to  giv« 
the  debtor  (who,  by  the  then  pradlice,  muff  have  been  perfonally  in 
court)  time  to  repledge  the  gooda  attached,  for  fecuring-  obedience 
to  the  judgment,  which  was  ihe  firft  ftep  of  a  common  aftion  ;  or 
to  give  him  an  opportunity  of  preventing  further  execution,  by  pay^ 
ment  of  the  debt  in  that  time.  The  fame  rule  continued  in  the  in- 
ferior courts,  in  all  cafes  of  civU  debt; 

When  letters  of  horning  and  poinding  were*  awarded  rn  the  /anve 
warrant,  by  the  adl  1661,  the  warrant  for  poinding  was  infetted  af- 
ter the  charge  of  hornthg,  and  confequently,  by  the  plain  tenor  of 
the  letters,  could  not  be  executed  till  after  the  expiration  of  th« 
charge  ;  but  ftill  the  poinding  without  a  charge  continued  upon  re- 
giftered bonds  and  decrees  of  inferior  courts  ;  *  Whereby  (fays  Sir 

*  George  M*Kenzie)  noblemen  and  perfons  of  quality  were  of  times 
^  poinded  and  affronted,  and  merchants  furprifed  and  ruined,  before 

*  they  knew  that  a  decreet  was  recovered  againft  them,  or  th;:ir 

*  bonds  regiftered,' 

According 
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According  to  the  alteratioa  of  our  law. and  pradicc,  this  was  a 
very  great  evil  ;  and  therefore  an  a£l  was  made  to  remove  it  in 
the  2d  Parliament  of  Cliarles  II.  anno  1669.  This  adt  docs  not  dif- 
penfe  with  the  fifteen  days,  the  ancient  days  of  law  ;  for,  before  the 
date  of  the  ftatute,  it  behoved  thefe  days  to  expire  ;  and  it  behoves 
them  dill  to  do  fo,  before  a  horning  can  be  applied  for  from  the 
Court  of  Seflion  ;  and,  when  that  horning  is  obtained,  a  new  charge 
muft  be  given  upon  fifteen  days  more,  in  the  fame  manner  as  was 
formerly  done  upon  decrees  conform,  or  as  it  is  yet  done  upon  de- 
crees of  the  Court  of  Scffioh  itfelf.  The  alteration  made  upon  the 
decrees  of  the  inferior  courts,  is,  that  a  poinding  cannot  proceed  up- 
on their  decrees,  or  upon  regiftrations  in  their  books,  without  a 
charge.  At  the  fame  time,  this  charge  may  be  given  upon  their 
precepts  immediately  after  pronouncing  the  decree  ;  fo  that  the  fif- 
teen days  of  law  will,  by  that  means,  make  a  part  of  the  charge ; 
we  fay,  a  part  of  the  charge  ;  becaufe  the  decree,  if  it  is  of  any 
length,  cannot  be  inftantly  extraded.  The  pradlice  is  therefore  to 
take  out  a  precept,  which,  without  engroffing  the  procedure,  ftiortly 
mentions  that  fuch  a  decree  has  been. pronounced,  and  contains  a 
warrant  t)f  poinding. 

From  the  hiftory  we  have  given  of  inferior  courts,  the  reafon  will 
be  perceived  why  they  never  had  the  power  of  awarding  diligence 
againft  the  perfons  of  debtors.  The  merchant  law  of  Robert  Bruce 
extended  only  to  burghs.  Burghs  therefore  alone,  of  all  other  in- 
ferior judges,  remain  in  pofFeflion  of  the  power  of  granting  ads  of 
warding  againft  perfons  of  debtors.  At  the  inftitution  of  flieriflfs,  no 
other  diligence  fubfifted  but  poinding  againft  moveables.  The  fta- 
tutes  of  Alexander  II.  and  James  III.  extended  the^ brieve  of  did refs 
to  lands.  The  captions  which  proceeded  upon  the  decrees  of  the 
church,  were  given  under  the  feal  of  the  King  and  Council  j  and 
the  fheiiflP,  in  the  execution,  was  only  a  minifterial  officer.  When 
the  old  ecclefiaftical  polity  fell  at  the  Reformation,  the  adts  of  Par- 
liament provided,  that  letters  of  horning,  i.  c.  execution  againft  the 
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perfon,  could  only  he  given  by  ddirerance  of  the  Court  of  Seflion 
upon  the  decrees  of  inferior  courts  ;  and,  confequcntly,  to  this  mo- 
ment the  jurifdidion  of  fhcriffs,  ftewarts,  &c.  does  not,  in  any  civil 
matter,  extend  to  the  perfon  of  the  fubjed. 

We  come  now  to  confider  the  ftyle  of  the  warrant  which  makes 
a  part  of  our  letters,  called  homing  and  poinding.    *  And  ficlike,  that 

*  ye,  in  our  name  and  authority  forefaid,  fence,  arreft,  apprife»  cdm- 

*  pell,  poinds  and  diftrenzie,  all  and  fundry  the  faid  A.  B.  his  readied 

*  moveable  goods,  gear,  corns,  cattle,  infight  plenifhing,  horfe,  noltf 

*  lheep>  debts,  fums  of  money,  and  others  whatfoever  pertaining  and 

*  belonging  to  him,  wherever,  and  in  whofe  hand  the  fame  may  or 

*  can  be  apprehended  ;  and,  failing  of  moveable  goods  and  gear 
^  poindahle,  that  ye  apprife  all  and  fundry  his  lands  and  heritages, 

*  conform  to  ad  of  Parliament,  ro  the  avail  and  quantity  of  the 
•^  forefaid  fums,  and  make  the  faid  C.  D.  compleatly  paid  thereof/ 

•  Compell^  poinds  and  difirenzie^ — Poind  comt^^  as  formerly  men* 
tioned,  from  the  old  pound ^  or  inclofure,  into  which  cattle  feized 
upon  by  landlords  were  put,  to  compel  payment  of  their  rents  and 
duties.  That  kind  of  poinding  was  the  original  of  the  whole 
procefs ;  and  the  language  of  it  was  made  to  ferve  for  all  the  other 
fpecies.  The  word  cowpell  is  only  applicable  to  that  kind  of  feizure 
which  was  meant  not  as  an'  exectrtion,  but  as  a* pain  to  force  or 
compell  performance. — *  Dijirenzie  is  an  old  Scottifti  Gallicifm, 
from  the  ancient  Latin  term  dijlringere^  to  diftrefs  ;  a  word  alfo  be- 
longing to  the  diligence  againft  tenants  and  vaflTals. 

•'  Svmi  of  money ^  and  others.^ — Thefe  words  belong  to  arreftment, 
and  not  lo  poinding  ;  though  we  cannot  help  here  obferving^  that 
what  we  call  arrcjlment  is  only  a  modern  writ  j  for  every  trbing  was 
of  old  reached  by  the  Itvarx  facias^  and  which  is  the  reafon  v?liy 
we  find  the  terms  here  blended,  in  the  fame  manner  as  ihe  Fieri  and 
Itvari  facias  were  in  England,  which  are  juft  the  Latin  words  for 
poinding  and  arreftmeht,  reaching  the  money  or  effeiSls  of  the  debt* 
or,  wherever  the  fame  could  be  found. 

•  And, 
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*  jindy  faiiittg  their  moveable  goods ^  that  ye  apprife  all  andfundry 

•  their  lands  and  heritages^  conform  to  aii  of  Parliament  J — The  adl 
of  Parliament  is  that  of  James  III.  which  we  have  fo  minutely  ex- 
plained, and  which  authorifed  the  poinding  of  land  by  the  fame 
form  as  that  of  moveables.  The  apprifings  continued  in  confe- 
quence  of  this  warrant,  or  of  feparate  kttefs  of  apprifing,  till  the 
i672,^hen  they  were  changed  for  adjudications,  competent  only  by 
adion  before  the  Court  of  Seflion ;  and  thus  the  diligence  of  the  law 
of  Scotland  againft  lands,  was  completely  feparated  from  that  againft 
moveables.  It  was  entirely  changed  from  the  old  footing  of  the 
brieve  of  didrefs,  or  the  EngliOi  elegit^  to  a  novel  form  borrowed 
from  the  laws  of  France.  Nothing  remained  to  the  fheriff,  or  other 
inferior  judges,  but  the  execution  of  the  letters  of  poinding*  The 
warrant  of  apprifmg,  after  the  1672,  was  dropped  out  of  the  ftyle 
of  our  horning  ;  and,  in  place  of  it,  the  following  words  weread-* 
ded  to  the  warrant  of  poinding :     *  Make  penny  thereof^  to  the  avail 

•  and  quantity  forefaid^  and  caufe  the  faid  complainer  he  compleatly^ 

•  fatisfed  and  paid  of  the  fame  ^ 

Let  us  now  confider  the  ceremony  and  mode  of  execution.  The 
mcflcngcr  engages  two  witnefles  to  go  along  with  him,  two  appri« 
fers,  and  a  notary  public.  The  attendance  of  the  notary  is  a  re* 
mainder  of  the  old  form,  in  which  meflengers,  as  a<fling  in  the  place 
of  (heriffs,  were  confidcred  in  the  light  of  judges.  The  clerks  of  all 
the  fherifis,  and  other  inferior  courtS)  were  notaries  public;  and 
therefore  the  (heriff's  in  that  part,  in  poindings  of  any  moment,  chofe 
always  to  have  a  notary,  as  clerk  to  the  procedure.  As  a  judge  may 
ad  without  a  clerk,  fo  a  notary  is  not  neccflary  in  a  poinding  j  we 
mean,  his  affiftance  is  not  effcntial  to  the  validity  of  the  procefs  ;. 
but  it  is  always  pmdent  and  advifeable  that  a  notary  (hould  attend  : 
He  is  an  officer  to  whofe  inftruments  the  law  gives  credit ;  and  there- 
fore it  is  proper  that  the  procedure  of  the  meflenger  fbould  be  fup- 
ported  by  a  regular  inftrument  under  his  hands*  When  thefe  un* 
welcome  guefts  arrive  at  the  dwelling  of  the  unhappy  debtor,  they 
fcize  his  cattle,  goods,  and  effeas  of  every  kind,  and  drive  and  turn* 
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ble  them  together  into  one  place.  In  this  fituatlon  they  are  poinded 
and  dijirenzitd ;  and,  as  an  authority^  the  letters  are  publicly  read 
with  the  execution  of  charge,  to  fliow  that  the  2lOl  of  Parliament^ 
ra  that  particular,  has  been  complied  with.  This  is  particularly  re- 
quifite  to  be  done  by  the  meflenger,  who  not  being  an  ordinary 
judge,  derives  all  his  powers  from  the  letters  in  his  hand.  This  done, 
m  ht  proceeds  to  value  or  apprife  the  goods  upon  the  fpot,  which  ought 
to  be  done  by  the  appretiators  of  the  bounds,  but  they  feldom  officiate. 
No  fuch  ceremony  was  requifite  in  the  old  poindings  :  Nothing  was 
done  till  the  goods  were  carried  to  the  market  crofs ;  and  there  they 
were  fairly  expofed  to  fale,  and  apprifed  if  not  fold.  The  apprifers 
upon  the  ground  are  always  two  people  in  the  conftant  employ  of 
the  meflcnger,  and  entirely  at  his  devotion.  If,  however,  there  be 
common  appretiators  by  office  in  the  place,  the  mcflenger,  at  the 
debtor's  requeft,  would  be  obliged  to  admit  ihem  in  preference  to 
his  own  followers,  or  any  other  ftranger  ;  and  their  apprifement 
would  be  received,  in  cafe  of  refufal.  The  apprifers,  whoever  they 
are,  being  deftgned^  (as  the  officers  call  it),  the  meffi^nger  mutters  an 
oath  to  them  about  the  faithful  adminiftration  of  their  office ;  and 
t-hen  they  proceed  in  a  loofe  and  partial  manner  to  put  what  they 
call  fair  values  upon  the  goods.  The  notary  and  meflenger  take 
notes  of  fuch  valuation,  and  extend  the  whole  into  one  fum. 

In  the  next  place,  the  meffi^nger  makfes  proclamation,  by  three 
oyeffi^,  in  order  to  convocate  the  people ;  declares  the  price  at 
which  the  goods  are  apprifed;  and  thereafter  offers  them  to  the 
debtor  three  feveral  times,  or  to  any  other  perfon  in  his  name,  con- 
ditionally that  they  pay  the  price  to  which  they  are  apprifed  ;  with 
certification,  that,  if  this  is  not  done,  the  goods  will  be  delivered 
at  the  apprifed  value  to  the  creditor.  No  offer  upon  the  part  of  the 
debtor  being  made,  the  goods  are  immediately  carried  to  the  market 
crofs  of  the  head  burgh  of  the  county,  or  other  neareft  jurifdi&ion  ; 
and  there  the  very  fame  ceremonies  and  offers  are  repeated,  with  this 
difference^  that  two  other  apprifers  are  added  to  the  former;  and,  as 
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tfiefe  ire  llkewife  generally  in  the  meflenger's  employ,  there  is  a 
pcrfed  Agreement  about  the  value. 

Lord  Kaimes  expreffcs  hlmfelf  with  feeling  and  propriety  upon 
the  above  procedure.     *  In  letters  of  poinding,  (fays  he),  a  blank 

*  being  left  for  the  name  of  the  meflenger,  the  creditor  is  empower*- 

*  ed  to  choofe  what  meflenger  he  pleafes,  and,  of  confequence,  to 

*  choofe  alfo  the  appretiators,  by  which  means  he  is,  in  effed,  both 

*  judge  and  party.     In  a  pfadlice  fo  irregular,  what  can  be  expefted 

*  but  an  unfair  appretiation,  always  below  the  value  of  the  goods 

*  poinded  ?  and,  for  grafping  at  this  undue  advantage,  the  creditor's 

*  pretext  is  but  too  plaufible,  that,  contrary  to  the  nature  of  his 

*  claim,  he  is  forced  to  accept  goods  in  lieu  of  money.     Thus  our 

*  execution- againft  moveables,   in  its  prefent  form,  is  irregular  and 

*  unjuft  in  all  views.     Wonderful,  that,  contrary  to  the  tendency  of 
^  all  public  regulations  toward  pcrfeAion,  this  (hould  have  gradual- 

*  ly  declined  from  good  to  bad,  and  from  bad  to  worfe*  !* 

Thefe  reflexions  of  his  Lordfliiip  are  no  lefs  eloquent  than  true. 
Evils  of  the  fame  kind  followed  in  the  apprifing  of  land,  which  were 
remedied  by  the  introduction  of  the  adjudications  in  the  1672  ;  but, 
in  moveables,  the  abufe  ftill  continues  a  difgrace  to  the  jurifpru- 
dence  of  Scotland,  A  form  thus  inconfiftent,  and  teeming  with  ab-^ 
furdity,  could  not  be  the  produce  of  law.  It  is  the  coiruption  of 
forms  originally  good,  generated  by  the  avarice  of  creditors,  and  the 
ignorance  of  mcflengers,  upon  whom  the  minifterial  duty  of  our  in- 
ferior judges  totally  devolved. 

By  the  brieve  of  diftrefs,  the  goods  were  to  be  carried  by  the  (he-* 
rifi"  to  the  market  crofs,  and  expofed  to  a  fair  fale.  The  only  mean- 
ing of  carrying  them  to  that  place,  was  upon  account  of  the  public 
market  held  there  ;.  and  it  is  clear  they  could  only  be  carried  in  a 
market  day  ;  for  the  words  of  the  brieve  bear,  that  they  are  not  to 
be  apprifed  but  in  default  of  fale  ;  and  that  in  the  end  of  the  mar- 
ket, before  which,  that  circumftance  could  not  be  known.     In  this 

refpefl, 
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rcfped,  our  brieve  was  exadily  the  Fieri  facias  of  England.    Oar 
(heriflf  was  to  make  money  of  the  goods  if  he  could  ;  if  not,  he  was 
to  deliver  them  to  the  creditor  by  apprifcment  of  *  liel  men  of  diflFe- 
*  rent  baronies.*     The  Englifh  writ  of  elegit^  which  extended  the 
execution  for  debt  to  lands,  diredked  the  flieriff  to  apprife  both  the 
land  and  the  goods  by  an  inqueft,  and  to  deliver  them  both,  at  an 
apprifed  value,  to  the  creditor.     This  circumftance,  of  the  goods  be* 
ing  fold  for  money,  or  delivered  by  apprifement,  then  made,  and  ftill 
ttiakes  the  difference  between  the  Fieri  facias  and  the  elegit.     The 
slOl  of  James  III.  in  the  fame  manner  as  that  of  Weftminfter,  ex* 
tended  the  brieve  of  diftrefs,  which  was  our  Fieri  facias^  to  lands  ; 
and  hence  the  reafon  of  our  appriHng  anfwering  to  the  elegit.     The 
ilieriff  i^,  by  the  a£t  1469,   ordered  to  make  the  goods  be  apprifed 
and  delivered  ;  but  that  ad  fays  nothing  of  the  fale  of  them.     After 
the  brieve  of  diftrefs  upon  this  2^6t  went  out  of  ufe»  letters  of  poind- 
ing and  apprizing  were  iffued  in  their  place  ;  for,  without  a  previous 
poinding,  or  attempt  to  poind,  no  apprifing  could  go  on.    The  words 
were,  ^  That  ye  apprife,  compell,  poind,  and  diftrenzie  their  goods 
^  and  lands ;  and,  failing  their  moveable  goods,  that  ye  appiife  their 
*  lands,'  &:c.     Accordingly,  it  behoved  the  execution  of  this  dili-* 
gence  to  bear,  that  the  meffenger  had  fearched  for  the  moveable 
goods,  in  order  to  apprife  them,  before  he  could  take  a  (ingle  ftep 
againft  the  land. 

When  moveable  effcds  were  feizcd  by  a  perfon  who  meant  onljr 
to  take  the  lands,  the  officers  judged  it  fafe  and  proper  to  proceed  in 
their  execution  againft  thefe  moveables,  in  che  fame  forms  that  were 
obferved  in  the  procefs  againft  the  land.  They  dropt  entirely  the 
idea  of  felling  the  goods,  but  proceeded  to  apprife  and  deliver  them 
at  the  apprifed  value,  exadly  as  they  did  in  England  upon  the  elegit. 
Now,  let  us  fee  in  what  manner  the  land  was  poinded.  We  find,  by 
the  form  preferved  by  Dallas,  that  the  firft  thing  the  officer  did,  was 
to  go  to  the  ground  of  the  land  ;  and  there  he  made  open  procla« 
maiion  by  three  feveral  oyeffiis;  after  which  he  denounced  the  lands 
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to  be  apprifed  ap;ainft  fach  a  day.  la  the  fame  manner,  5n  the 
poinding  of  moveables,  the  meflenger  goes  to  the  fpot,  collcds  the 
goods,  makes  proclamation,  rc^M  the  letters,  and  declares  that  he 
has  poinded  thefe  efFeds.  From  the  ground,  the  meflenger,  in  ap* 
prifing  of  land,  went  to  the  market  crofs,  and  there  he  repeated  the 
fame  ceremony.  He  denounced  and  warned  the  parties,  that,  un- 
lefs  they  paid  the  dt-bt,  the  lands  would  be  apprifed  againft  fuch  a 
day.  In  the  poinding  of  moveables,  the  very  fame  thing  is  done  ; 
the  meflenger  declares,  that,  if  the  money  be  not  paid,  he  will  de- 
liver the  goods  to  the  creditor.  When  the  day  for  apprifing  comes, 
the  inqueft  is  called  ;  and  the  value  being  by  them  fixed,  the  judge 
(fays  St  Martin  *)  *  caufes  oflfer  the  land  thrice  at  the  door  to  the 

•  parties,  or  any  in  their  name  who  will  come  and  buy  them,  for 

•  payment  of  the  fums  for  which  they  are  apprifed  ;  with  certifica- 

•  tion,  that  the  lands  will  be  adjudged  to  pertain  to  the  creditor ; 
^  and  none  appearing,  the  judge  afligns  the  land  to  the  procurator 

•  for  the  purfuer,  in  terms  of  the  adl  of  Parliament.*  It  behoved 
this  ceremony  to  proceed  within  the  tolbooth  of  the  head  burgh  of 
the  {hire,  if  that  circumftance  did  not  happen  to  be  fpecially  dif- 
penfed  with. 

The  procefs  in  moveables  is  thus.  The  meflenger  goes  to  the 
market  crofs,  calls  his  apprifers,  values  the  goods,  and  makes  offer 
of  them  to  the  debtor,  or  any  in  his  name,  at  the  prices  put  upon 
them  ;  and,  if  nobody  appears,  they  are,  as  the  lands  were,  afliign- 
ed  to  the  creditor,  in  thefe  proceflVs,  there  are  only  two  circum- 
ftances  of  difference  which  we  are  able  clearly  to  account  for*  1  he 
firft  is,  the  ajipretiation  upon  the  ground  of  the  lands,  before  going  to 
the  market  crofs;  which  is  an  abfurdity,  occafioncd  bv  the  following 
occurrences.  In  fmatl  poindings,  and  in  the  cafe  of  particular  .  er- 
fons,  the  carriage  to  market  crofs  was  found  inconvenienr  and  cx- 
penfive,  particularly  in  poindings  for  minifter's  ftipeuds  j  and  there- 
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fore  an  a<fl  was  made  in  the  refcinded  Parliament  1649,  ^"^  after"-- 
wards  re  enafted  by  c.  21.  1663.  The  words  arc:  *  Therefore 
his  Majefty,  with  advice  and  confent  of  the  eftates  of  Parliament, 
declares,  that  it  (hall  be  fufficient  to  the  minifters  forefaid,  in 
poinding,  apprifing,  and  diftrenzieing  of  goods  of  perfons  deficient 
in  payment  of  their  rents  and  ftipends,  to  comprife  the  faid  goods 
by  honeft  fworn  men,  upon  the  ground  of  the  lands  and  place 
where  the  goods  are,  which  (hall  be  as  fufficient  as  the  fame  were 
done  at  the  faid  market  crofs/  The  fame  privilege  was  afterwards 
extended  to  a  great  variety  of  different  kinds  of  poindings,  fuch  as 
for  the  excife.  King's  rents,  annuity,  &c»  &c.  So  that  this  method 
of  apprifmg  upon  the  ground,  from  its  frequent  repetition,  came,  by 
the  ignorance  of  meffengers,  to  be  thought  neceflary  in  all  poindings. 
However  thefe  ftatutes  fhortened  the  particular  fpecies  mentioned, 
they  doubled  the  ceremony  in  other  common  poindings.  This  would* 
have  been  lucky,  had  the  defeds  of  the  diligence  been  in  any  cir<^ 
cumflance.  corrected  ;  but  doubling  the  ceremony  ferved  only  to» 
double  the  abfurdity  and  expence* 

In  this  manner  was  our  execution  againft  moveables  confounded 
with  that  againft  land.  Every  ftep  in  the  procefs  of  apprifing  of 
land  had  an  obvious  and  fenfible  intendment.  Th€  denuncia- 
tions upon  the  ground,  and  at  the  maiket  crofs,  were  indifpen* 
fibly  neceflary^  to  warn  the  debtor  of  the  apprifing  of  his  lands, 
which  was  the  mode  prefcribed  by  the  adt  of  Parliament.  No  fale 
took  place  j  and  therefore  they  could  only  be  offered  to  the  debtoc 
himfelf,  upon  payment  of  the  debt ;  for  no  third  party  was  entitled 
to  interpofe.  Now,  when  this  is  applied  to  moveables,  the  dili- 
gence b<!*comes  abfurd,  and  attended  with  confcquences  the  moft  uo-' 
juft  and  inconfillent  ipiaginable.  We  ftiall  now  notice  the  other 
circumftance  in  which  the  form  differed.  The  meffenger  in  the 
poinding  offers  back  the  goods  to  the  party,  not  for  payment  of  the 
debt,  but  for  payment  of  the  ptices  at  which  they  are  valued  j  and 
lawyers  were   not  long  of  difcovering,  that  if  the  debtor,  or  any 
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y^oAj  for  him,  paid  the  money,  in  cafe  fuch  payment  was  not 
equal  to  the  debt,  the  meffenger  had  nothing  to  do  but  to  poind 
them  over  again.  No  offer  of  this  kind  is  ever  made  ;  and  there- 
fore the  whole  ceremon^y  of  poinding  is  pcrfedly  devoid  of  mean- 
ing. It  refolves  juft  into  this,  that  a  creditor,  in  conlequence  of  a 
warrant  of  poinding,  can  put  any  value  he  pleafes  upon  the  goods 
of  his  debtor,  and  appropriate  them  to  himfelf  by  a  piece  of  fenfe-' 
kfs  form,  managed  by  the  dregs  of  the  people. 

Lord  Bankton  fays,   *  That  he  apprehends  that  the  terms  of  the 

•  offer  to  the  debtor  ought  to  be,  that  he  (hall  have  the  goods  upon 

•  his  relieving  them  by  payment  of  the  debt ;  for  otherwife,  if  he 

•  ihould  take  the  goods  at  the  apprifed  value^  and   the  debt  not  be 

*  thereby  fatisfied,  the  meffenger  might  prefently  anew  diftrain  them 

*  for  what  is  owing  ;  and  it  is  plain,  the  intent  of  the  offer  ta  the 
^  debtor  is,  that  he  may  relieve  the  goods,  which,  by  the  meflenger*s 

*  feizing  and  apprlling,  becomes  a  pignus  praetorium^  or  judicial 
^  pledge  *•*     His  Lordfhip,  ia  this  place,  confounds  the  execution 

againft  land  with  that  againft  moveables*  The  lands  by  the  appri* 
ling,  no  doubts  do  become  a  pignus  praetorium ;  but  the  property  of 
the  moveables  is  inftantly  altered.  The  meffenger,  by  the  very  next 
word  he  pronounces,  afligns  them  to  the  creditor  j  to  whom,  by  the 
law,  they  from  that  moment  belong,  without  redemption.  The 
wrong  in  the  procedure  arifes  from  the  very  circumftance  of  apply- 
ing the  form  proper  to  land,  to  moveables,  which  are  abfolutely  ta* 
ken  iniiexecution  ;  and,  fo  much  did  the  avarice  of  creditors  induce 
them  to  take  advantage  of  this  error,  that,  in  a  cafe  reported  by 
Durie,  a  creditor  infifted  upon  taking  goods  at  his  own  apprifement, 
although  the  debtor  offered  higher  values  upon  the  fpot.  This  is 
the  only  inftance  of  fuch  an  offer  in  the  records  of  Court ;  but  the 
Lords  moft  juftly  found,  that  the  offer  of  the  debtor  ouKht  to  have 
been  accepted  t«     This  offer  by  the  neffeuger  has  always  been  not 
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for  payment  of  the  debt,  but  for  the  prices  fixed  by  the  appretia«^ 
tors  ;  and  we  (hall  now  fhow  in  what  manner  this  palpable  incon- 
fiftency  eftabliftied  itfelf  in  the  form  of  poinding.  When  the  credi- 
tor's obje£t  was  to  apprife  lands  for  his  debt,  he  took  out  letters  of 
poinding  or  apprifing,  in  the  ftyle  of  which  the  moveable  goods 
were  flightly  mentioned*  But,  when  the  objed  was  the  moveables, 
the  creditor  took  out  letters  of  poinding  per  Je^  the  ftyle  of  which' 
was  much  more  particular,  viz.  '  All  and  fundry  the  faid  A.  B.  his 

*  readied  goods,  gear,  corns,  cattle,  infight  pleniihing^  horfcy  nolt, 

*  fheep,  and  others  whatfoever  pertaining  or  belonging  to   him, 

*  make  penny  thereof,  and  caufe  the  faid  complainer  be  completely 
^  fatisfied  and  paid/     When  letters  of  poinding  were  warranted  to 
be  ilTued  at  the  fame  lime  with  the  horning,  the  Writers,  taking, 
advantage  of  that  expreflion,  added  a  warrant  for  apprifing  of  the 
lands  alfo  *.     They  left  out  the  words  *  make  penny  thereof;    but,, 
after  the  aft  1672,  when  apprifmgs  were  abolifhed,  the  claufe  re- 
fpedting  the  land  was  omitted,  and  thefe  old  eflential  words  of  the 
poinding  reftored  ;  and  fo  the  ftyle  continues  at  this  moment.     It 
made,  however,  no  alteration  in  the  praftice  ;  the  meffengers  per^ 
fifted  in  tlieir  old  way  to  apprife  moveables,  in  the  form  of  the  afl; 
of  James  IIL  in  the  fame  manner  as  they  did  the  land ;  and  fo  the 
abfurdity  has  been  continued  to  our  own  time. 

If  we  look  back  to  the  Englilh  procefs  in  the  fame  bufinefs,  it 
will  at  once  point  out  in  what  manner  they  have  avoided  the  un* 
pardonable  errors  into  which  we  have  fallen^  The  aft  1672,^  abo- 
lift\ing  adjudications,  returned  to  our  warrant  of  poinding  the  eflfeft 
of  the  Fieri  facias.  The  Writers  to  the  Signet  altered  the  ftyle,. 
and  yet  it  had  no  effeft  in  correfting  the  praftice.  From  that  time, 
i.e.  the  1672,  the  goods  poinded  ought  to  have  been  fairly  expo* 
fed  10  fale,  in  terms  of  the  old  brieve  of  diftrefs,  at  a  public  mar- 
ket J  and  they  ought  to  have  been  delivered  to  any  pqrfoa  who  of- 
fered 
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^iz»  a  fair  fale  of  the  goods  at  the  market  crofs,  which  would  liare 
reftored  fenfe  and  meaning  to  the  diligence  :  For  what  is  the  pwr- 
pofe  of  removing  the  goods  from  the  fpot,  if  they  are  only  to  be 
oifered  to  the  debtor,  and  poinded  again  upon  his  acceptance  of  that 
offer?  What  is  the  ufeof  the  proclamation,  or  the  words  of  the 
warrant  requking  the  efFefts  to  be  converted  into  money^  All  chefe 
circurnftances  concur  in  proving,  that  the  p»efent  form  is  nothiug^ 
more  than  an  ignorant  corruption  of  our  original  execution. 

Struck  by  the  imperfcdion  of  the  diligence  of  poinding,  the  Court 
of  Sefldon,  in  the  1754,  i^^de  an  a£t  of  bederunt,  ordaining  all  of- 
ficers, executors  of  poindings,  to  report  their  execution  withm  for- 
ty-eight hours  to  the  ftieriflF  of  the  county,  that  he  may  give  direc* 
lions  for  a  fair  and  public  fale  of  the  goods.  That  adt  of  Sederunt 
unluckily  embraced  too  great  a  variety  of  objeds  j  it  contained  re- 
gulations for  reducing  the  diligence  of  creditors  to  an  equal,  ov pari 
pajfu^  divifion  of  the  debtor's  effeds  ;  and,  as  the  confequences  of 
fuch  a  confiderable  alteratioii  in  the  common  law  could  not  be  fore- 
leen,  it  was  cautioufly  made  a  temporary  adt,  to  continue  no  longer 
in  force  than  the  20th  of  Auguft  1758,  The  variety  of  its  objeflis 
did  not  anfwer,  in  pradice,  what  they  promifed  in  theory;  and 
therefore  it  was  allowed  to  expire.  Had  it  related  to  poinding  of 
land,  the  regulations  introduced  would,  in  all  probability,  have  aa- 
fwered  the  purpofes  intended  by  our  judges. 

.  The  Englifli  diftrefs  by  landlords  for  their  rents,  befides  plough* 
goods  and  the  cattle,  admits  a  great  variety  of  exceptions.  The 
realon  was,  that  fuch  diftrefs  is  not  an  execution,  but  a  mode  of 
compelling  payment  of  their  rent.  The  Fieri  facias^  on  the  other 
hand,  for  perlonal  debts,  reaches  'to  evt^ry  thing  belonging  to  the 
debtor,  his  body  clothes  excepted.  In  the  fame  manner,  our  poind- 
ing is  without  any  other  limitation  but  that  of  the  plough-goods  and 
cattle,  in  terms  ot  the  a<i  ^S^h  formerly  meniione  I.  This  adi, 
however,  proteds  thefe  articles  only  in  the  time  of  labour^  and 
£xe8  no  certain  part  of  the  year.  Our  judges,  therefore,  have  de- 
fined 
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fined  It  to  be  *  the  time  in  which  the  tenant  is  adually  employed  in 
*  ploughing/  If  the  tenant's  work  is  done,  againft  whom  the  dill- 
gcnce  is  direded,  it  matters  not  that  his  neighbours  are  ft  ill  at  la- 
bour ;  and,  though  the  neighbours  have  given  over,  if  the  debtor's 
work  be  not  finifhed,  the  law  will  continue  to  protedl  him.  This 
ploughing,  however,  is  reftrifted  to  the  year's  crop  without  fallow-  >^ 

ing,  otherwift  the  diligence  might  be  excluded  for  the  greaieft  part 
of  the  feafon.  The  ftatute  is,  in  fa£l,  of  very  little  ufe,  becaufe  it 
proteds  the  labourer  only,  who  has  other  goods  to  poind,  prevent- 
ing the  meflenger  from  the  arbitrary  feizure  of  the  plough  goods 
and  cattle,  becaufe  the  want  of  them  would  occafion  the  heavy  con- 
fequential  lofs  of  his  year's  crop.  But,  if  there  be  no  moveables,  or 
if  they  be  not  fufficient  to  fatisfy  the  debt,  it  has  been  found  that 
the  meflenger  may  lawfuHy  proceed  *• 

In  this  matter  the  laws  of  France  are  much  more  humane  than 
thofe  cither  of  England  or  Scotland.  They  proted  the  plough- 
goods,  cattle,  and  labouring  inftruments,  even  againft  the  King's 
duties,  except  for  the  rent  of  the  farm,  and  for  the  price  of  thefe 
articles  themfelves.  They  alfo  difcharge  the  feizure  of  the  debtor'i 
clothes,  and  the  bed  he  lies  on,  together  with  the  arms,  horfes^  and 
warlike  equipage  of  officers  and  foldiers.  Nay,  what  is  truly  bene- 
volent, creditors  in  rural  poindings  are  obliged  to  leave  a  cow,  three:^ 
(heep,  and  two  goats,  for  the  fuftenance  of  the  debtor's  family,  ua- 
lefs  the  debt  be  for  the  price  of  thefe  very  articles. 

The  property  of  moveables  is  prefumed  from  being  found  in  the 
debtor's  pofllfllon  ;  and  therefore  the  meflenger  may,  by  our  prac- 
tice, feize  the  whole.  If  a  third  party  appears,  and  offers  to  make 
oath  that  the  goods,  or  any  pan  of  them,  belong  to  him,  the  officer^ 
in  confequence  of  his  judicative  authority,  is  bound  to  receive  the 
oath  ;  but,  before  doing  this,  he  is  allowed  to  put  fpecial  interro- 
gatories to  the  claimant,  in  order  to  a  difcovcry  of  the  fad.     if,  in 
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confequencc  of  this  inreftigation,  the  claim  appears  to  be  falft  or 
collufive,  the  mcffenger  may  rcjedl  it,  and  proceed.     The  claimant 
protefts  for  damages,  and  brings  an  ordinary  adion  both  againft  the 
xneflenger  and  his  employer,  for  recovery  ;  but,   if  the  party  pro- 
duces a  written  title  to  the  goods,  and  offers  to  fortify  that  title  by 
an  oath  of  verity,  the  officer  muft  flop,  and  yield   up  the  articles 
claimed  ;  it  being  hitherto  under ftood,   that  his  judicial  power  does 
not  reach  to  the  cognifance  of  written  conveyances;  and,  upon  thefe 
occadons,  it  is  his  duty  to.proteft  againft  the  claimant  for  payment 
of  the  debt,  and  damages.     We  ihould  a)fo  think  it  prudent,   upon 
fuch  an  occafion,  to  make  the  notary  to  the  poinding  take  a  proper 
copy  of  the  conveyance  produced,  or  to  infift  upon  the  confignation 
of  it  in  the  hands  of  the  neareft  judge,  to  prevent  poftenor  altera- 
tions.    If  it  be  a  writing  obvioufly  defective  in  the  (latutary  folem- 
iiities,  it  is  imagined  that  the  mefTenger  would  be  entitled  to  pro- 
ceed ;  at  any  ratC)  it  is  his  bufinefs  to  report  the  res  gtfia  in  his  ex- 
ecution.   It  is  prudent  in  the  claimant  to  allow  the  goods  to  be  fully 
apprifed  before  he  makes  his  demand,   otherwife  the  value  remaina 
uncertain ;  and,  if  the  obftruftion  be  afterwards  found  improper,  the 
claimant  will  be  fubje(fled  in  the  fame  manner  as  if  he  had  deforced 
the  meflenger,  there  being  no  difference  to  the  poinder  between  force 
and  fraud  *.     But,  if  the  poinding  be  fuffcred  to  be  completed  before 
the  claim  be  made,  the  goods  muft  be  recovered  by  an  ordinary  action. 
t'ormerly,  the  oaths  of  the  debtor's  wife  and  children  were  admit- 
ted in  the  abfence  of  the  proprietor  ^f  the  goods,  but  they  are  now 
refufed.     A  common  adion  is  the  only  remedy.     The  oaths  given 
by  the  claimants,  upon  thefe  occafions,  have  no  tfftSt  upon    the 
point  of  right ;  they  are  no  more  than   oaths  of  credulity,    which 
may  be  redargued  by  every  habile  mode  of  proof,  in  a  pofterior  ac- 
tion for  that  pwrpofe.     The   Englilh   fheriff,   when   claims   of  this 
kind  are  made  upon  him,  calls  an  inqueft,  which  is  termed  de.bcnc 

ejje^  and  regulates  himfelf  by  their  verdidtt 
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The  lad  regulation  in  the  affair,  is  that  of  the  1 2ih  of  his  prefent 
Majefty,  c.  47.  intended,  like  the  former  ad  of  Sederunt,  to  reme- 
dy the  evils  attending  upon  infolvency,  which  obliged  the  creditor 
poinding  to  deliver  the  goods  to  a  fador  appointed  by  the  Court  of 
Seffion,  in  cafe  the  effeds  of  the  debtor  be  fequeftrated  in  thirty  day* 
from  the  date  of  the  poinding.  This  ftatute  put  an  end  to  three 
fourths  of  that  kind  of  diligence  in  this  country,  and  altered  the 
compulfitors  of  the  law  from  execution  againft  the  moveables,  to 
that  againft  the  perfon.  Like  the  former  a£l,  it  has  fallen  entirely 
(hort  of  its  purpofe.  Even  with  refped  to  poinding,  the  laft  a6l 
committed  a  very  great  overfight ;  it  provided  that  the  creditor 
ihould  only  be  bound  to  deliver  the  goods  ;  or,  if  fold,  to  account 
for  the  apprifed  values;  whereas  it  ought  to  have  adhered  to  the  old 
remedy  of  appointing  the  goods  to  be  fairly  fold  at  the  fight  of  the 
flieriff ;  for  many  creditors  have  availed  themfclve^  of  unjuft  ap- 
pretiations,  and,  by  fudden  pretended  fales,  gained  great  advantages 
over  other  perfons  concerned. 

Growing  cOrns,  or  other  goods  not  tranfportable,  are  poinded  by 
lamples.  The  property  is  thereby  transferred,  and  the  quantity  and 
price  remain  to  be  fixed  before  feparation  from  the  ground.  The 
creditor  is  bound  to  do  this  regularly  before  intromitting,  other- 
wife  he  is  liable  in  the  confequence  of  a  fpullzie ;  and  he  muft 
be  careful  to  complete  the  bufinels,  by  afcertaining  the  extent  in 
proper  time.  If  he  negleds  this,  a  fecond  poinding  will  put  hini 
out.  At  the  fame  time,  a  creditor,  who  either  does  poind  by  fam- 
ples,  or  is  ready  to  do  fo,  is  in  fafety  to  make  a  purchafe  from  the 
debtor,  and  will  thereby  exclude  pofterior  creditors  whofe  diligences 
were  not  ready.  The  fafeft  way  in  fuch  a  cafe,  is  to  proceed  in  the 
poinding  as  far  as  it  can  be  done  ;  and  then  to  make  the  purchafe 
by  written  agreement,  expreffing  every  circumftance  of  the  hGts. 
The  quantities  and  prices,  when  the  execution  proceeds  in  the  com- 
mon manner,  muft  be  fixed  by  thre(hers,  cafters,  and  meafurers ;  all 
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©f  whom  muft  be  fworn  to  a  ^ithful  execution  of  the  work,  aodjhe 
execution  ought  diftinSly  to  narrate  the  procedure. 
•  If  the  debtor  appears  at  any  period  of  the  execution,  and  offers 
to  pay  the  debt,  the  poinding  muft  ftop,  and  a  proper  time  be  allow- 
ed for  making  out  a  difcharge.  If  the  creditor  is  not  prefent  to 
grant  fuch  difcharge,  the  debtor,  if  he  pleafes,  may  pay  the  money 
to  the  meilenger,  upon  his  receipt  and  delivery  of  the  diligence. 
But,  as  the  meflenger  has  no  fpecial  authority  to  receive  it,  the  pay« 
ment  to  him  is  no  more  than  a  confignation  upon  the  peril  of  the 
eonfigner  ;  and  therefore  the  proper  and  fafe  method  is,  to  conlign 
the  money  in  the  hands  of  the  neareft  judge  ordinary,  or  hb  clerk ; 
upon  which  the  goods  muft  be  redelivered  to  the  debtor,  and  the 
res  gejla  narrated  in  the  meflenger's  execution,  the  debtor,  at  the 
fame  t4me,  taking  inftraments  in  the  hands  of  the  notary  to  the 
poinding.  Lord  Stair  fays,  that  the  execution  of  the  meftenger^  m 
this  cafe,  together  with  a  proper  difcharge  produced  to  the  Lord  Or« 
dinary  on  the  bills,  will  be  fufficient  ground  for  a  fiimmary  charge 
againft  the  eonfigner  to  pay  the  money  to  the  credhor. 

An  illegal  poinding  is,  in  law,  held  to  be  a  fpmhie^  the  form  of 
procedure  in  which  belongs  to  a  title  diftindt  from  this  fubje^ 
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N  the  dtfcourfe  upon  the  execution  againft  the  perfon  of  the 
debtor,  we  had  occafion  to  (how  the  high  degree  of  refpefit 
which  the  Roman  code,  and  the  ancient  law  of  this  ifland,  paid  to 
the  dwelling- houfes  of  individuals.  We  mentioned,  that  our  neigh- 
bours in  England  have  maintained  this  privilege,  fo  confonant  to 
the  manners  of  a  free  people  j  ahd  we  pointed  out  in  what  manner 
h  was  loft  to  the  inhabitants  of  this  country,  by  the  abufe  of  the 
.  procefs  of  outlawry,  in  making  rebeUion  to  the  Prince  the  cftabliflx^ 
cd  penalty  of  non-payment  of  civil  debts. 

If  the  houfe  of  a  fubjed,  by  the  ancient  law,  could  not  be  viola* 
ted  by  the  forcible  execution  of  any  procefs  againft  the  perfon,  far 
lefs  could  an  attack  by  force  be  made  upon  it  in  the  lower  executioti 
againft  moveables.  The  (herifF,  by  the  Englifh  poinding,  or  Fieri 
faciasy  is  indemnified  as  far  as  he  ads  neceffarily,  in  order  to  the 
taking  of  the  goods :  *  And,  therefore,  (fays  Baron  Gilbert),  if  he 
^  break  open  a  cheft^  in  which  goods  are  locked  up,  or  a  barn  not 
^  adjoining  to  a  dwelling- houfe,  which  is  made  for  the  confervation 
^  of  goods  only,  he  is  indemnified  by  the  writ  j  but  he  is  not  by  the 
^  writ  authorifed  to  break  the  dwelling-houfe,  which  is  built  for  the 

•  protedion  of  the  man  and  his  family*.* — *  This  proteding  a  man 

*  in  his  own  houfe,  (continues  the  Baron),  was  very  agreeable  to 
^  the  ancient  law ;  becaufe,  in  perfonal  contrads,  they  did  only 
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*  fubjefl:  their  chattels,   and  not  their  perfons,  nor  their  freeholds  ; 

*  and  though  afterwards,  by  fubfequent  laws,  the  freehold  and  per- 

*  fon  were  made  liable  to  execution,  yet  they  have  not  taken  away 

*  the  privilege  a  man  had  by  common  law  to  defend  his  own  houfe, 

*  which  ftill  continues/ 

1  he  principles  and  pradice  of  our  own  ancient  law  were  the  very 
fame.  There  is  not  a  vcftige  in  our  old  ftatutes  which  indicates  the 
cxiftence  of  any  authority  in  the  iheriflF,  or  any  oflScer,  to  enter  a 
man's  houfe  upon  any  pretence,  but  that  of  a  crime  committed  by 
the  owner,  and  of  the  fictitious  crime,  which  afterwards  became  fo 
prevalent,  of  civil  rebellion.  Of  this  we  have  a  certain  proof,  from 
the  neceflity  which  exifts  at  this  moment  of  obtaining  what  we  call 
Letters  of  Open  Doors ^  in  all  cafes  where  accefs  is  denied,  and  where 
the  meflenger  is  not  poflefled  of  a  caption  againft  the  party.  The 
nature  of  this  arbitrary  warrant  betrays,  of  itfelf,  the  unlucky  quar- 
ter from  whence  we  unhappily  derived  it,  and  nuny  other  cuftoms 
contrary  to  the  genius  of  our  own  law,  and  to  the  manners  of  a  free 
people.  We  formerly  obferved,  that,  after  the  inftitution  of  the 
College  of  Juftice^  a  fwarm  of  new  letters  and  new  warrants  appear- 
ed under  the  Signet,  altogether  unknown  to  our  anceftorsj  till  at  laft 
this  pradkice  defcejided  fo  low,  that  the  Writers  framed  letters  fuited 
almoft  to  every  incident  of  their  employers  bufinefs*  In  Balfour^s 
fyftem  of  the  law,  there  is  no.  indication  of  letters  of  open  doors  j 
but,  in  the  1541,  which  was  immediately  after  the  Inftitution  of  the 
College  of  Jufticcji  we  fi^nd  letters  direded,  charging  the  threfhers  of 
the  adjacent  country  to  pafs  and  threfh  out  poinded  corns,  at  the  re- 
quell  of  the  officer  executor  of  the  poinding,  upon  the  debtor's  exr 
pences  *.  If  the  meflengers  were  thus  eafily  accommodated  with 
incidental  warrants,  it  might  be  fafely  conjeSured,  that  they  would 
very  foon  come  to  apply  for  letters  to  break  opea  doors^  and  eirter 
houfes  by  force  ;  and  our  judges,  whofe  forms  were  now  modelled 
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tipon  thofe  of  France,  had  a  plain  authority  for  their  diredion.  la 
that  kingdom,  the  warrant  of  poinding  is  totally  committed  to  an 
officer,  huijfter^  or  door-keeper  of  court,  much  in  the  fame  ftation 
and  degree  of  knowledge  or  refpedl  as  our  meflengers.    *  When  the 

*  doors  of  a  houfe  are  (hut,  and  accefs  denied,  the  officer  (fay  the 

*  French  lawyers)  ought  to  make  his  verbal  procefs  upon  the  fadl, 
'  and  to  apply  to  the  nefireft  judge  of  the  jurifdidtion,  who,  upon 
^  examining  the  verbal  procefs,  will  authorife  him  by  a  warrant  to 
^  break  open  the  doors,  in  prefence  of  two  witneflfes,  whom  the 

*  judge  at  the  fame  time  names  V  In  Paris,  there  is  an  officer  ap- 
pointed for  this  fpecial  purpofe,  called  the  commijfary  of  open  doors^ 

After  the  whole  executive  bufmefs  of  this  nation  fell  from  the 
hands  of  the  real  flieriffs  into  thofe  of  meflfengers,  or  (heriffs  in  that 
part,  it  became  a  neceflfary  axiom  in  the  law,  that  thefe  officers  were 
limited  to  the  drift  words  of  the  warrant  upon  which  they  afted^ 
Wheoi  therefore,  a  meflenger  aded  upon  letters  of  poinding  per  fe^ 
he  could  not  enter  any  houfe,  if  the  doors  were  ihut  againft  hicn, 
and  ought  never  to  have  done  fo«  According  to  the  Frenchr  me- 
thod, he  returned  an  execution  of  the  fadl,  which  being  produced 
with  the  letters  of  poinding,  the  Lords,  upon  a  bill,  granted  new 
letters  of  poinding,  with  an  addition  of  a  warrant  for  breaking  open 
the  doors  of  the  debtor's  houfe  by  force,  in  order  to  carry  off  the 
whole  furniture,  or  other  cffeds  found  in  it.  The  ftyle  of  thefe  let- 
ters will  be  found  rn  our  formalift  Mr  Dallas  t»  There  is  nothing 
material  to  be  remarked  relative  to  the  ftyle  of  this  diligence,  as  it 
is  merely  compofed  of  the  letters  of  poinding,  and  the  warrant  of 
open  doors  commonly  inferted  in  letters  of  caption,  which  have  both 
been  already  analifed.  In  the  preamble,  indeed,  the  deht  and  the 
letters  of  horning  are  recited  ;  and  it  concludes  with  a  fhort  narrative 
of  the  meflenger's  having,  found  the  doors  (hut,  or  repofitories  lock^ 
ed,  whereby  he  was  preventedfrom  putting  his  letters  of  poinding 
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V  intoxomplete  execution.     The  Writers  of  the  laft  centary,  when 
:  they  gave  a  warrant  for  poinding  moveables,  always  added  to  it  a 
warrant  for  apprifing  the  land,  both  of  them  being  founded  upoa 
<  tht  aa  of  James  III.  1649.     Thefe  letters  were  almoft  neceflary  in 
'  every  cafe,  before  the  horning  and  poinding  were  joined  together  in 
one  warrant ;  but,  after  that  time,  a  trick  of  pradice  rendered  the 
letters  of  open  doors  feldom  requitite.     The  meflengers  took  care 
10  be  pofleffed  of  captions  before  attempting  to  execute  the  poind* 
tng  ;  and,  if  the  doors  were  dofed,  they  forced  them  open,  ander 
the  pretence  of  fearching  for  the  debtor  or  rebel,  upon  the  authority 
of   the  warrant    in   the  caption.      Having,   under   this  pretence, 
got  admiffion,  they  poinded  the  effeds.     Nay,  from  feveral  ftyle- 
bcoks  in  the  laft  century,  we  find,  that  diligence  againft  any  other 
perfon  was  made  ufe  of  for  this  purpofe,  the  meflenger  pretending 
that  the  man  againft  whom  he  had  the  caption  was  in  fuch  a  houfc. 
.  All  mean  devices  of  this  kind  ought  to  be  difcouraged ;  they  cor- 
1  Tupt  the  officers,  and  tend  to  d^bafe  the  people.     Wc  do  not  know 
if  this  trick  be  ever  put  in  praftice  ;  but,  we  apprehend,  no  mefTea- 
ger  is  entitled  to  enter  a  houfe  in  virtue  of  a  caption  againft  a  third 
party,  unlefs  he  can  fhow  a  fpecial  information  to  that  purpofe ; 
and,  if  he  refufes  to  give  fatisfaftion  upon  this  head,  he  may  be  re- 
fifted,  and  ought  to  be  puniflied.     WTiere  the  caption  applies  to  the 
debtor  whofe  effefts  are  to  be  poinded,  there  is  no  remedy ;  the  de- 
vice always  has,  and  will  continue  to  take  eflFed.     The  only  cafes 
now  in  which  letters  of  open  doors  are  neceflary,  are  where  a  poind- 
ing is  attempted  upon  the  warrant  in  a  horning,  without  having  rai- 
fed  a  caption ;  and  the  other  and  moft  frequent  is,  in  fortification  of 
the  decrees  of  ftieriffs  and  other  inferior  judges.     When  doors  were 
clofed  againft  their  precepts,  the  old  pradice  was  always  to  apply  to 
the  Court  of  Seffion  for  a  warrant  of  open  doors  j  becaufe  it   was 
long  and  juftly  doubted,  whether  (heriffs  or  other  inferior  judges 
poflcfled  fuch  a  degree  of  power  as  to  authorife  the  commiflioa  of 
violence  upon  the  houfe  of  any  fubjed.   .  In  our  formalift's  time,  it 
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was  tiboDght  th^  coald  not  do  k^    *  The  meiTeager  or  officer  tfomcs 

*  to  poind,  (&7s.heX  and  yet  c^niurt,  there  being  no  patten t  dooss, 
^  or  warrant  to  mike  any  ;  and  lb  t&ey  moft  reuira  nit^laikt;  wm 

*  ia  it  in  die  power  of  an  iofentar  judgp  to  grai&<  &rek  warraiitJK»* 
Therefere  the  ftyle  gireti  by  Mr  Dallas  hi  m  fofipJaQqdt  of  a  ihe^ 
n€*s  precepl.  Hit  idea  ia  oertasnly  c<»ndbnant  to  oitr  ancient  kuw^ 
which  trufted  no  inferior  judge  with  fiidt  formidiadile  powera^'  Da** 
rie,  however,  has  reported  a  decifion  *,  in  which  it  feems'fe  be  a- 
greed  on  all  hands,  that  magiftrates  had  authority  to  grant  a  warrant 
for  open  doors,  in  fupporting  the  execution  of  their  own  precepts  of 
poinding ;  and,  fince  the  beginning  of  this  century^  it  is  certain 
that  flxexifls,  ftewarts,  and  bailies,  have  been  in  the  daily  pradice  of 
granting  warrants  of  open  doors,  upon  returns  of  their  own  officers ; 
which  we,  with  great  fubmiffion,  take  to  be  a  very  culpable  incroach« 
ment  of  thefe  judges  upon  the  law  of  the  country,  and  the  rights  of 
the  people.  In  June  1748,  a  Writer  to  the  Signer,  with  great  pro- 
priety, refufed  to  fubfcribc  letters  of  open  doors,  upon  the  decree  of 
a  baron  in  the  execution  of  his  office.  Upon  report  of  the  cafe,  the 
Lords  diredled  the  Ordinary  to  refufe  the  bill ;  for  this  reafon,  be-* 
caufe  they  could  not  interpofe  where  there  had  been  no  interpofi* 
tion  of  the  (heriflf's  authority  to  the  baron*s  decree.  The  reafon  of 
this  was,  that  the  (heriflf  of  old,  as  the  King's  judge,  had  the  imme-^ 
diate  controul  of  the  baron's  court ;  and  the  decree  of  the  latter 
could  not  be  noticed  by  the  fuperior  court  till  it  was  approved  by 
the  (heriflf.  Lord  Kilkerran,  in  whofe  collection  this  decidon  is  re- 
ported, obferves,  *  That  the  Prefident  gave  it  as  his  opinion,  that  the 

*  baron  himfelf  might  execute  his  own  decree,  and  give  the  warrant 

*  for  open  doors.'  A  baron  has  now  no  jurifdidion  but  for  reco- 
very of  his  own  rents.  Even  under  the  dominion  of  the  feudal 
principles,  an  Englifh  baron  was  never  pofleffed  of  fuch  a  degree  of 
power ;  nor  have  we  any  precedent  ia  this  country  to  fliow  that  a 

Scottiih. 

•  Dick  agaioA  Lawdsj  7tli  December  rtfjoa 
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6eotti(h  OM  bftd  tny  pretenfioni  to  it*  The  opinion*  therefore,  gi- 
▼fo  by  tbe  Lord  Preildent  In  the  1748*  when  the  powers  of  our  ba- 
ron courti  were  reduced  to  Ibadowt,  was  extraordioarj  indeed. 
However,  feveral  l)aroni|  and  particularly  tbe  magiHrates  of  tbe  cltj 
of  Edinburgh,  ae  fuch,  relying  upon  this  decifion,  have  aflumed  tbe 
power  of  giving  warrants  for  forcing  tbe  doors  of  debtor's  open,  in 
order  to  poind  their  moveables. 
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As  foon  as  a  writ  of  Fieri  facias  it  delivered  to  the  Engtifli  flie-^ 
nff»  the  whole  effedi  beiongtng  to  the  debtor  an  held  to  be  iaveft* 
ed  in  him,  m  the  fame  manner  as  if  they  had  been  fpecially  trana*- 
ferred ;  and,  confequently,  all  fales  or  conveyances  made  to  elude 
the  efFe£l  of  this  judicial  transfer,  are  void  and  null.  In  this  (itua« 
tion,  there  could  be  no  ufe  for  any  thing  like  our  prefent  arrefiment. 
The  fheriff  can  fell  the  moveables,  ieize  upon  them  in  whofe 
hands  foever  they  are  within  his  jurifdi£tion,  and  recover  the  debts 
due  by  third  parties  to  the  debtor,  in  the  fame  manner  as  he  could 
have  done  himielf. 

In  Scotland,  although  our  old  code,  and  the  ftatutes  anterior  to 
James  I.  are,  like  thofe  of  England,  full  of  rules  for  attachment  of 
the  effeds  of  debtors  to  anfwer  in  a£lion^|  there  is  not  one  word  to  be 
fiiet  with,  of  arredments  confidered  as  an  execution  We  entertain* 
ed  no  idea  of  a  diligence  fo  imperfedy  after  having:  a  decree  in  our 
poflTeflion.  The  Fieri  and  levari  facias  in  Englandi  and  the  brieve 
of  diftrefs  in  Scotland^  made  no  diftindion  between  the  goodtt  in  the 
debtor's  real  poffeffion,  and  the  rents  due  to  him  for  hts  land.  The 
fheriff  fold  the  one,  and  levied  the  other,  in  the  right  of  the  debtor, 
which  was  equal,  in  effed,  both  to  our  prefent  arreftment  and  our 
fDrthcoming.  This  effeO:  docs  not  appear  to  have  been  determined 
with  fuch  precifion  as  in  England  ;.,  bccaufe,  from  the  reign  o§ 
James  III.  downwards,  our  law  and  pradticc  was  in  a  ftate  of  declt* 
natron  from  the  ancient  fyftem  common  to  the  whole  ifland;  and 
we  were  imbibing  the  cuftoms  of  France,  and  the  princifJes  of  the 
Koman  jurifprudence,  in  oppofition  to  the  common  law  of  the  laadb 
The  property  feems  only  to  have  been  transferredi  not  fkrni  the 
date  or  delivery  of  the  writ,  bat  from  the  date  <^  the  aftual  fei* 
zure  by  the  flieriff.  When  we  fay  this,  we  muft  be  undecftood  to 
fpeak  of  third  parties,  purchaiers^  and  not  of  other  creditors  of  the 
fame  debtors ;  for  we  (hall  foon  fee,  that,  qmad  them,  a  diffeMQl  rule 
fubfiftedi 

Akhoogh^ 


Althoiigh  the  Mrtti  »rr^)to^ir  occtes  frdqtieatlyl  io  ihe  ft(SUfof'Jthe 
irre  Jamefes,  yet  it  always  refpedi  the  flrreftmenc  of  cnminals  ,hf 
the  King's  officers,  and  has  no^kind  of  relation  to  the  .prohibitory 
'diligence  which  at  prefent  goes  under  that  name.     Nay,  though  1 
variety  of  adls  are  to  be  found,  difcharging  the  whole  artillery  oPthfe 
law  upon  debtors,  under  the  cenfures  of  the.ehurch,  there  is -n* 
mention  of  arreftmeht  of  their  effeSs;  but  the  letters,  by  thefe  fta- 
tutes,  are  always  for  poinding,  apprifing,    and   diftrenzieing  the 
Moveables  of  the  par  tics.     Poinding  anfwered  every  purpofe,  and 
there  was  no  neceffity  for  doing  the  half  of  the  bulinefi  by  arreft* 
ment.     Thus  we  find  it  determined  by  &-deci(ion  prefcrvcd  by  Bal- 
four in  the  year  1569,  that  *  a  decreet  being  obtained  'againft  any 
'^  man,  the  farms  being  in  his  tenant's  hands^  and  auchtand  to  hina^ 
^  may  be  poinded  aqd  diftfenzied  for  execution  of  the  faid  decreet, 
*  albeit  he  agairift  whom  the  decreet  is  given,  has  goods  and  gear 
^  ftrinnieable  therefore  V     By  feveral  other  decifions  of  the  fam« 
.period,  it  is  clear^  that  the  thenKpra€tice  was  to  poind  the  eflfeds  of 
^  debtors  in' the  hands  tif  third  parties,  and  not  to  arreft  them  f. 

About  the  time  of  the  inftituti<m-of  the  College  of  Juftice,  the  old 
method  6f  attaching  moveables  ceafed,  becaufe  the  precept  or  fum- 
mons  did  not,  like  the  brieve  of  diftrefs,  contain  any  warrant  for 
that  purpofe.  Tofupply  this,  letters  of  arreftment  were  iffued, 
which  did  not  bear  an  order  to  feize  upon  the  debtor's  goods,  but 
only  to  arreft  them,  1.  tf.  to  prohibit  the  debtor^  in  the  King's  name, 
to  touch  them,  until  he  Should  find  caution  to  p^y  the  debt  in'  the 
€vent  of  a  decree  being  given  againfi:  him.  When  the  property df 
goods  was  claimed  by-different  perfons,  letters  were  obtained  by  otie 
•of  them  td^arreft  the  goods  tn  difpute^  to  remain  untouched  by  any 
of  the  parties,  until  the  point  of  right  (hould  be  determined  by  the 
proper  judge.  This  fpecies  of  arreftment  ftiircontinue^,  under  the 
title  oifequefiratiou^  and  belongs  to  a  di'fferent  branch  Of  ourpradice. 

3  L  2  As 

•  Balfour,  p.  398.  •  f  IbiJ.  p.  404.  c.  34. 
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As  the  principal  moveables  of  thefe  days  coofifted  m  £orn,  either 
gfowiog^  or  cut^  cattle,  and  rural  tmplementSi  the  arreftment  for  fe^ 
cority  ofdebis  was  always  ufed  upon  them  ^.  and  this^^it  feemSi  wa* 
fometimes  done  without  giving  notice  to  the  owner,  which  we  find 
firft  correded  by  a  decifion  in  Balfour*.     All  arreftments  of  this 
kxnA  were  Ioo^eabH^  upon  caution^  and  therefore,  if  the  party  ar-* 
refter  refufed  to  accept  of  fecurity,  the  judge,  upon  application,  obli^ 
ged  him  to  receive  it ;  and  the  nature  of  the  bail  was,  that  the  fame 
goods,  or  Uieir  valttCi  ibould* be  forthcoming  to  any  party  having 
4ntereft.     The  crime  of  breach  of  arreftimenc  wa4  not  laid  upon  the 
injury  done  in  difappointing  the  creditor  of  his  feeurity  ;  but,  like 
ci^l  rebellion,  it  turned  upon  the  dilbbedience  of  the  command  of 
the  King's  letter^,,  or  thofe  of  the  fuperior  by  whom^the  order  was 
gr^anted.    It  therefore  im{y)iKed/  a  heavy,  puniflunent*     The  particu- 
lars of  it  appear  from  the  following  decilion  pollened  by.  Balfoar  f. 
^  Arreftment  by  the  King's  letters  being,  lawfully  made  upon  any 
^  debaitable  cornis»  gudes,  or  g^ar,  g)f  pnyperfpn-orperfons  breaks 
*  the  famey  and  heis  coavidk  therepft  alltheic  moveable  gudes  may 
^  be  confifcat,  applyit,  ^and  inbrpcht  to  the  Kingj^ufe;  and  alfwa^ 
^  they  may  be  chargit  to  ententl^ir  peribns  io  ward^  at  the-  Kiag'js 
^  wHl,  there  to  remain  for  zeir  and  day ;  and  iiairderi  at  thoKiogls 
^  will,  upon  their  awin  expences,  for  their  contemption  done  to  hia 
^  Hienefs  in  breaking  of  the  iaid  arreftment^' 

Thefe  were  the  firft  arreftments  ;;  and^  it  is  evident,  they  were  all- 
of  the  nature  of  what  we  now  underftand  by  fequeftratioas,  prohi^ 
biting  the  parties  to  touch  their  own  goods  in  their  own.  pofleffion* 
Jin;  fa£^^  this  was^  the  firft  deviation  from  our  ancient  law^  Our  (ho- 
yifis,  of  old>  poinded,  i.  ^«  feized  the  real  pofTeflion  pfthe  goods  oi 
debtors  until  caution  was  fbund.  But^  when-  the  executive  bufineia 
of  the  nation  devolved  upon  meiTengers,  Qieriffs  in  that  part,  a<  power 
of  this  kind  was  inconfiftent  wLth,  their  character),  or  with<  the  fafisty 

of 
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of  the  people  j  and  therefore  they  were  trufted  with  no  more  than 
tlie  execution  of  a  prohibitory  order,  arrefting  the  goods  upon  the 
(pot,  and  impofing  a  penalty  upon  the  breakers  of  it.  This  idea  of 
arreftment  in  a  man's  own  hands,  remained  long  in  the  law,  after  it9 
principles  and  origin  fecm  to  have  been  entirely  forgot.  A  creditor 
of  a  lady  arrefted  a  quantity  of  wool  in  her  own  hands,  and*  purfuedr 
a  third  party,  who  had  purchafed  from  the  lady.  The  Lords 
^  found,  that  this  arreftment,  albeit  it  was  only  made  in  the  lady'g 
^  own  hands,  and  nowife  known  to  the  buyer,  nor  intimate  to  him, 

•  yet  did  fo  affedl  the  wool  really,  at  the  inftance  and  to  the  behoof 
^  of  the  airrefter,  that,  after  the  laying  on  of  the  fame,   none  could 

•  profitably  bargain,  or  do  any  deed  which  might  fruftrate  the  effefk 
^  of  the  arreftment,  and  prejudge  him  of  execution  thereupon  ;  and 

•  therefore  fuftained  the  adion  *.'  This  was  a  decifion  replete  with 
injuftice.  If  this  arreftment  was  ufed  in  the  lady's  hands  upon  a 
dependence,  flie  a>lone  could  be  attacked  for  breach  of  arreftment ; 
bur,  if  it  was  ufed  upon  a  decree  by  way  of  execution,  the  arreft^ 
ment  was  an  ineffedual  diligence,  as  the  goods  ought  to  have  been 
poinded  t« 

We  now  go  back  to  bring  up*  the  other,  and'  ftill  fubfifting  kind^ 
intended  to  reach  debts  due  to  the  debtor^  whicbi  according  to  our 
pradice,  cannot  be  come  at  by  poinding.  The  Engliih*  fheriffs  were 
vefted,  by  delivery  of  the  writ,  not  only  with  the  moveables  in  pof* 
feffion  of  the  debtor,  but  with  all  the  debts  due  to  him;  io  that  they 
eould  fue  for,  op  order  the  recovery  of  any  debt,  in^  the  fame  man- 
ner as  could  be^  done  by  the  party  himfelf.  But  a.  truft^  of  this  kind 
was  incompatible  with  the  charader  of  our  fheriffs  in  tliat  part ;  and 
therefore  debts  due  to  the  debtor  were  arrefted  and  ftopped  in  the 
bands  of  third  parties,  in  the  fame  manner  as  they  w«re  in  the 
bands  of  the  debtor  hinilelf,  whicn  was  all  that  the  diligence  au^ho« 
rifed  the  officer  to  do». 

About! 

♦  10th  January  1624,  rnnerwcck  againft  Wilkio. 
t  Vide  Lord  Stair,  p.  388. 
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About  ttie  time  of  the  inftitution  of  the  College  of  Jufticc,.nci* 
ther  an  arreftment  in  the  debtor's  own  hands,  nor  in  the  hands  of 
the  debtors  to  him,  gave  (as  they  now  do)  the  arrefter  any  prefe- 
rence.  All  the  eflfeft  of  Tuch  writs,  was  to  detain  the  goods  in  the 
hands  of  the  parties  for  the  behoof  of  all  having  intereft.  It  was 
the  decree  of  the  Court  which  created  a  preference,  or  formed  any 
lien  upon  the  property.    ^  Divers  and  fundry  decreets  (fays  Balfour) 

*  being  obtained,  by  divers  and  fundry  perfons,  aganis  ony  man, 
^  gif  the  obtainaires  thereof  caufe  arrell  his  maillis,  fermSi  and  du- 

^  ties,  in  his  tenants  hands,  for  payment  to  be  madelo  them  there* 
^  of,  the  tenants  aucht  and  fould  pay  firft  to  him  wha  obtained  the 

*  firft  decrete  ;  and  he  being  fully  and  compleatly  paid,  they  fould 
^  make  payment  to  him  wha  obtained  the  fecond  decrete  ;  and  he 
^  being  compleatly  paid,  they  fould  confequently  pay  the  reft  of  the 

*  creditors  wha  obtained  decreets,  and  caufet  arreftments  to  be  made 

*  after  the  Of  der  and  priority  of  time  in  obtaining  of  their  decreets  ♦•^ 
From  this  decifion,  and  feveral  others  to  be  found  in  the  fame  col* 
le&ion,  it  is  poved,  that  the  arreftment  at  that. period- had  no  effeA 
in  preferring  the  creditor-arrefter,  even  where  it  was  executed  after 
the  decree  had  been  obtained.  Siich  being  our  law,  it  is  plain^  that 
we  had  no  more  ufe  in  our  pradice  for  an  arreftment  in  execution, 
than  the  Englifh  had.  The  delivery  of  their  writs  carried  the  debts 
of  the  party  to  the  iheriff,  and  our  decrees  carried  it  to  the  creditor 
himfelf. 

The  fame  deciiions  further  inform  us,  that  the  method  of  poind** 
ing  the  tenants  for  the  rents  due  to  their  mafters,  had  given  place  to 
the  fimple  arreftment  in  their  hands  ;  and  upon  this  footing  it  has 
ever  iince  continued.  It  is  now  an  eftabliftied  rule,  that  the  renis 
due  by  tenants  are  affedlable  only  by  arreftment,  which  is  a  vei-y 
great  relief  to  that  ufeful  clafs  of  men.  We  with  here; to  be  under- 
flood  as  fpeaking  of  perfonal  debts  of  land  proprietors.  The  powers 
of  fuperiors  and  landlord^^   in  recovery  of  their  rents  and   duties, 

.  come 

♦.Balfour,. p.  391. 


^ 
d 


ArreftmtnU  45  f 

come  under  a  different  title,  and  are  fet  apart  for  particular  esami- 

nation. 

The  next  queftion  is,  la  what  manner  our  law  came  to  alter  fronj 
the  rule  of  the  decifidn  quoted  by  Balfour  j  and,  in  place  of  regard- 
ing the  date  of  the  judgment  and  decree  obtained  by  creditors,, 
fhould  prefer  them  according  to  the  date  of  the  arreftmcnt  ufed  by 
the  meflcngcr  in  virtue  of  his  letters  ?  There  is  a  large  blank  in  the 
decifions  of  our  Ck>urt ;  for,  from  the  colle^on  made  by  Balfour  in* 
the  reign  of  Queen  Mary,  we  have  little  or  nothing  to  be  depended 
ra,  till  Sir  Alexandei  Gibfoa  of  Durie  began  hh  work  in  the 
162 1  •  In  this  diark  period,  however,  a  number  of  confiderable 
changes  in  our  la*r  took  place,  all  occafioned  by  a  fond  and  fafliion- 
able  imitation  of  the  cuftoms  of  France.  In  Durie^s  time^  we  find 
this  point  completely  cftabliflied  j  and  the  very  firft  refleaion  upon 
the  laws  of  France  mudcoavince  every  perfon,.  that  the  wJiole  fy- 
ftem  of  our  modern  arreftments  has  beeo,  in  the  period  we  have 
mentioned,  implicitly  borrowed  from  that  quarter. 

^  According  to<  the  cuiloms  of  France,  (fays  the  commentator  of 
that  of  Normandy y,  the  fkft  arrefter  of  moveables,  though  pofte-^ 
rior  in  date^  is  preferred  upon  the  axiom  of  the  Roman  Jaw»  ^uigi* 
lantibui  jura  fubveniunt.^"^^  Seizure  and;  arreft  (fay  the  modern 
French  lawyers)  is  that  which  the  creditor  makes  againft  his  debt- 
or in  the  hands  of  a  third  party,  who  owes  money  to  the  fame 
debtor  ;^  and  the  effed  is,  that  this  third  party>  in  whofe  hands  ar* 
reftments  are  made,  cannot  quit  with  any  thing  in  his  hands^to  the 
prejudice  of  the  arrefter.  This  feizing  and  arreftmcnt  may  be 
made  anterior  to  a  decree,  in  virtue  of  an  ordinance  of  a  judge/ 
The  writ  ufually  contains  a  fiimmons  againft  a  third  party,  to  af- 
certaiocwhat  he  owes».  and  to  be  decreed  to  empty  his  hands  into 
thofe  of  the  arrefter  *.*  Thefe  rules  of  the  laws  of  France  are  fo^ 
precifely  conibnant  to  thofe  of  this  country,  that  we  caimot  enter* 

taia. 
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t<da  a  doubt  from  whence  we  borrowed  the  whole  nilcs  of  ottr-mo* 
dern  arreftment.  Accordingly,  at  the  time  when  Sir  Alexander  Gib- 
ion  began  to  colledl  his  decifions,  we  find  thefe  roles  eftablifhed  in 
pra£tice.  We  find,  that  the  execution  of  an  arreftment,  even  upon  a 
pofterior  decree,  is  preferred  to  a  fecond  execution  upon  the  firft  de- 
cree, in  dired  oppofition  to  i)ur  ancient  law. 

We  now  proceed  to  the  pofitive  laws  made  in  behalf  of 'this 
branch  of.pra^ice.  By  c.  1 18,  of  the  7th  Parliament  of  fames  ^FL 
it  is  (latuted,  ^  That  the  perfods  convidted  of  breach  of  arreftment 
^  {hall  be  punifhed  by  efcheat  of  moveables,  and  that  the  cr^itor- 
*  arrefter  (hall  be.preferable  to  the  efcheat  for  his  debt,  ^amages^  ani} 
^'Cxpences/  This  ftatute  did  no  more  than  revive  the  la w  which 
fubfifted  in  the  fame  cafe  fifty  years  before,  as  we  have  learned  from 
Balfour.  Part  of  it  (UU  remains  againft  people  who  difobey  the  or- 
der of  our  courts  by  breach  of  fequeftration*  That  of  arreftment  ia 
generally  attended  with  .no r other  4)eQalty  than  payment  of  ;thedebt« 

A. very  curious  remainder  of  the  ancient  power  of  our  iheriffs  re«» 
inaincd  for  a  long  period  with  the  meflfengers.     All  the  ancient  at- 
tachments were  loofeable  by  the  debtor's  finding  pledges  or  caution*^ 
crs,  the  fufficiency  of  which  was  judged  of  by  the  iheriflf.     This 
power,  it  feems,  remained  with  the  meflfengers  who  came  in  their 
place ;  and,  by  a  mod  extraordinary  and  flovenly  practice,  the  whole 
body  of  meflfengers  were  fuppofed  to  be  pofltflfed  of  it.     Owing  td 
this  circumftance,  if  an  arreftment  was  laid  on  by  one  melFenger  in 
virtue  of  letters  under  the  Signet,  it  behoved  co  be  loofed  by  an* 
othqr  mciflfeogcr,  by  letters  of  loofing  arreftment,  to  whom  *thc 
debtor  was  obliged  to  deliver  a  bond  of  caution*     £ven  this  truft, 
fmall  as  it  was,  was  abufed  by  thefe  officers  ;  apd  they  were  accor* 
dingly  deprived  of  it  by  the  ad,  c.  17.  of  the  2 2d  Parliament  .of 
James  VI.     By  this  ftatute,  the  ancient  powers  of  our  flieriffs  re- 
maining with  their  reprefentatives  the  meflfengers,  were  entirely  and 
.cdftft  properly  cut  ofT;  and,  from  that  date^  commenced  the  regular 
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method  of  finding  caution  in  the  books  of  Seflion,  which  has  ever 
fiDce  fubfifted.  '      •  '   •• 

Letters  of  arreftment,  when  given  out  by  themselves,   Were,  in 
fa£t,  nothing  more  than  inhibitions  of  moveables  intended  toefFedl: 
them  in  the  hands  of  the  proprietor,  as  well. as  in  the  cuftody  of  third 
parties.     After  the  French  nrfe  of  the  premier  arrefiant  tooi:  placcr 
wc  find  the  letters  iflued  by  themfelves  in  the  fame  form  as  the  in- 
hibition ;  and  fuch  continues  to  be  the  ftylc  at  this  moment,  viz^ 
that  the  debtor,  *  in  defraud,  hurt,  and  prejudice  of  the  complainer, 
intends  to  fell,  difponej  dilapidate,  .and  put  away,   all   and  fun- 
'dry  goods,  gear,  cornSy  cattle,  horfe,   nolt,  flieep,  debts,  fums  of 
money,  infight  pleniQiing,  maills,  farms,  and  duties  of  landSj  ancj 
all  other  moveable  goods  and  gear  belonging  to  him.*  .  The  will 
of  the  letters  is,  that  *  ye  fence  and  arreft  all  and  fuqdrie  the  goods^ 
gear,  corns,  &c.  pertaining,  and  belonging  to  the  faid  U.  D.  wkcrc- 
ever  or  in  whofe  hands  the  fame  may  or  can  be  apprehended,  to 
remain  in  their  hands,  under  fure  fence  and  arreftment,   ay  and 
while  caution  and  foverty  be  found  aded  in  our  books  of  Council 
and  heflion,  that  the  fame  (hall  be  made  furthcoming  as  accords/ 
The  firft  refledion   upon  this 'ftyle,  demonftrates  that  thefe.  letters 
were  intended  to  have  efFedl  in  the  hands   of  the   debtor  himfelf  j 
and»  to   prevent   him  from   touching  his  moveables,  with  as  much 
certainty  as   in   inhibition  ties  up  the  hands  of  a  land  proprietor. 
If  this  had  not  been  the  cafe,  how  is  an  arreftment  to  afledl  a  man's 
corns,   cattle,   horfe,   and  even  the  furniture  of  his  houfe,   none  of 
which   articles   could   be   in   the   pofFeffion  of  any  other  perfon  but 
himfelf?     Such  was  the  fpecies  ot  arreftment  which    we  borrowed 
from  the  French,  and  which  came  in  place  of  our  own  ancient  form, 
of  forcing  the  defender  to  find  caution  for  the  event  of  an   aftion. 
At  firft,  thefe  letters  were  always  joined  with  inhibition  ;  and,  ac- 
cordingly, in  the  ad:  of  Council  dated  the  3d  of  June  1597,  afcer- 
taining  the  prices  of  fignet  letters,  we  find  the  inhibition  and  arreft- 
ment joined  together.      Afterwards,  when   horning  and   poinding 
Vol.  L  3  M  were 
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were  allowed  to  be  iflued  in  one  warrant,  the  addition  of  the  two 
ynoxA^^  fence  and  arrejl^  gave  that  compound  diligence  the  additional 
power  of  an  arreftment.  ^ 

Letters  of  arreftment  per  fe  are  always  taken  upon  depending  ac- 
tions,  or  upon  grounds  of  debt  upon  which  no  other  diligence  can 
proceed  \  and  the  arreftments,  in  that  cafe,  are  to  fubfift  only  till  cau- 
tion be  found  Letters  of  horning  contain  no  fuch  condition,  be-- 
caufe  the  arreftments  upon  that  warrant  are  not  for  fecurity,  but  for 
execution.  It  is  intended  to  reach  every  thing  in  the  hands  of  third 
parties  which  cannot  be  got  at  by  poinding ;  and  therefore  fuch  *aa 
arreftment  cannot  be  loofed  by  caution,  or  any  other  method  thaa 
that  of  payment  of  the  d^t. 

We  do  not  intend  to  enter  into  the  pradical  pan  of  this  diligence^ 
at  it  belongs  more  properly  to  the  proceflcs  of  multiple-poinding  aud 
^thcoming« 
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THE  precife  period  when  tetters  of  inhibition  came  into  legal 
pradice  has  not  been  hitherto  afcertained.  It  is  probable,  how- 
ever,  that,  anterior  to  the  1469,  when  the  ancient  form  of  apprifing 
was  new  modelled)  the  inhibition  muft  have  been  fittle  known ; 
becaufe  the  firft  ftep  of  the  old  procedure  was  a  feizure  of  the  land 
itfelf ;  confequently  there  could  be  little  occafion  for  a  writ  of  that 
kind,  except  to  prevent  the  debtor  from  difpodng  of  his  moveables^ 
The  inhibition,  from  the  period  of  its  introdud^ion,  had,  and  conti- 
nues to  have  the  (Irongeft,  the  moft  fudden  and  determinate  efied 
of  any  writ  known  in  our  law  ;  and  therefore  its  hiftory  and  its 
principles  arc  equally  deferving  of  X)ur  curiofuy,  and  ncceffary  to 
bur  inflrudion. 

The  provinces  of  France,  termed  Les  pays  de  droit  ecrite^  notwith- 
(landing  the  conquefts  of  the  barbarians,  reramed  a  great  part  of  the 
jurifprudence  of  the  Romans,  their  firft  mafters;  and,  upon  the  revival 
of  the  ftudy  of  the  civil  law,  they  added  to  their  former  ftock.  The 
cuftomary  provinces  alfo  received  the  civil  code,  as  law  in  every  cafe 
not  determined  by  the  feudal  ufage  ;  and  thus,  among  the  reft,  the 
whole  dodrine  of  the  Roman  hypothecs  became  prevalent  in  France. 
The  notaries  and  churchmen,  the  only  clerks  in  thefe  days,  very 
foon  took  the  advantage  of  thefe  newly  revived  titlcSf  in  fecurity  of 
their  own  acquifitions,  and  alfo  introduced  them  into  the  deeds  and 
tranfadions  of  private  people.     Not  fatisfied  with  the  tacit  hypothec 
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competent  to  mafters  upon  the  fruits  of  the  land,  and  with  the 
power,  of  diflrefs  which  the  common  law  afforded  to  proprietors  for 
the  recovery  of  their  rents,  thefe  ecclefiaftical  mafters  borrowed  from 
the  civil  law  the  conventional  hypothec,  and  extended  it  over  the 
whole  property,  heritable  and  moveable,  prefent  and  to  come,  be- 
longing to  their  tenants.  This  they  joined  with  the  ufage  of  dif- 
trefs,  and  ftipulated,  that  they  (hould  be  at  liberty  to  feize  upon  the 
property  of  the  tenant  wherever  ii  could  be  found  j  nay  more,  to 
fell  and  difpofe  of  it,  without  being  accountable  in  any  other 
ihape  but  by  a  (imple  oath  j-  and,  in  order  to  make  furc  by  every  ^ 
method  human  and  divine,  the  tenants  are  made  to  confent  to  their 
being  excommunicated  by  the  granter^s  of  the  leafe  upon  the  failure 
of  every  term's  rent. 

The  fame  laws  were  adopted,  and  the  fame  ftyle  was  pra£lifed  in 
Scotland,  of  which  there  is  evidence  fufficient  to  be  had  in  our 
charter  chefts,  from  the  deeds  executed  in  the  middle  of  the  four- 
teenth century,  and  downwards ;  and,  indeed,  the  noble  colledlion 
of  ancient  records  publiflied  by  Mr  Rymer,  enables  us  to  eftablifh  this 
fadt  in  the  hiJlory  of  our  law  by  undoubted  authority.  Thus,  by  the 
bond  granted  by  James  I.  to  the  King  of  England  for  his  ranfom, 
dated  28th  March  1424,  he  was  obliged  not  only  to  hypothe- 
cate bis  whole  property,  prefeni  and  fuiure,  but  alfo  to  fubmit  him- 
felf  to  the  jurifdidion  of  the  Pope,^  or  any  other  ecclefiaftical  court; 
and  the  bonds  granted  by  the  magiftrates  ot  the  feveral  royal  bo- 
roughs for.  the  fame  purpofe,  are  all  in  a  fimilar  form.  As  further 
evidence  that  the  fame  mode  of  obligation  by  hypothec  continued  in 
Scotland  d^uring  the  reign  of  the  five  Jamefejj,  the  following  di- 
rect authority  from  Baifour  will  be  attended  to  :  Mt  is  leifom  to 
^  any  man  to.  bind  and  oblige  his  goods  and  gear,  prefent  or  to 
*  come,  or  the  fruits  of  the  ground  pertaining  to  him,  and  yet  beand 
^  thereupon  :  liem^  guids  or  gear  corporaU  as  horfe,  or  incorporali 
**  as  debts^  weddis,  or  liferentis  *•! 

Whea. 
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When  a  temporal  judge  admitted  any  caufe  uhich  the  ecclefiaftics 
deemed  to  be  within  clerical  jurifdidlion,  they  iffued  a  writ,  tnhi^ 
biting  and  dijcharging  him  to  proceed.  Hence  we  find  the  follow- 
ing inftrudion  to  the  commiflaries  of  Edinburgh  fo  late  as  the  1610. 

•  Gif  ony  temporal  judge  within  this  realm  will  proceed  in  caufes 

•  belonging  to  your  jurifdidlion,  ye  Ihall  dired  precepts  to  inhibit 

•  them  from  all  proceeding  thereuntill*  * — *  Inhibitions  iweare  told 

•  by  Sir  George  M*Kenzie)  have  their  origin  from  the  canon  la^v, 

•  whereby,   if  the  fecular  judge  did  interpofe  in  any  thing  that  was 

•  ecclefiaftic,  the  ecclefiaftic  judge  did  inhibit  him  to  proceed.    With 

•  us  they  were  firft  ufed  in  the  matter  of  teinds   in  the  fame  fenfc, 

•  but  now  the  word  is  extended  to  letters,  whereby  the  judge  inhi- 

•  bits  debtors  to  fell  in.  prejudice  of  creditors  t-'  This  is  one  of  the 
very  few  hints  which  our  writers  on  the  law  have  left  us  regarding 
the  origin  of  our  writs,  and  it  is  a  juft,  though  fuperficial  one.  The 
bifhop^s  courts  anciently  iflued  thefe  inhibitions  of  teinds  in  Scot- 
land ;,  and,  confequently,  it  is  an  article  of  the  inftrudions  given  to 
the  commiffaries,  *  Ye  (hall  give  forth  inhibitions  upon  teinds  great 

•  and  fmall,   as  ye  are  defired.  upon  the  fight  of  the  parlies  title  al- 

•  Icnarly  if.'  The  purpofe  of  thefe  letters  or  precepts  w^s  to  dif'- 
charge  the  proprietors  from  carrying  off  the  corn,  until  the  church- 
men who  had  right  to  the  teinds,  drew  them  out,  or,  as  they  term- 
ed, tythed  the  crop.  They  proceeded,  therefore,  upon  a  right  to  the 
corn,  which  affeded  the  whole  of  it  as  it  flood  upon  the  ground, 
i.  e  every  tenth  ftook,  good  or  bad.  Now,  when  any  man  granted 
either  a  general  or  a  Ipecial  hypothec  upon  his  whole  property,  he- 
ritable or  moveable,  in  favour  of  a  creditor,  that  creditor  had,  ac- 
cortiing  to  the  idea  of  the  Roman  law,  a  right  extending  over  the 
eftate  of  this  debtor  preferable  to  all  other  creditors.  Thefe  hypo- 
thecs were  corroborated  by  the  oath  of  the  party,  and  by  a-  proro- 
gation or  fubjedion  of  the  matter  to  the  ecclcfiafticai  jurifdidion; 

and| 
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and,  therefore,  when  the  creditor  had  reafon  to  fufpeA  that  the 
debtor  was  deftroying  the  fubjeft  of  his  hypothec,  he  applied  to  the 
ecclefiaftical  court  to  interpofe  by  their  writ  of  inhibition,  which  ap- 
pears to  be  the  origin  of  that  dilipence  in  our  law.  If,  when  the 
debt  became  payable,  and  the  demand  was  made,  the  debtor  did  not 
comply,  the  procefs  of  curfingor  excommunication  went  out  againft 
him  by  the  church,  proceeding  upon  his  confcnt  in  the  deed,  and 
letters  of  poinding  and  apprifing  were  iflued  againft  his  property, 
moveable  and  immoveable.  Thefe  terrible  effedXs  were  often  defeated 
by  appellations  from  the  fentence  of  curfing  j  and  fevetat  ftatutes  in 
the  reign  of  James  III.  and  IV.  are  diredlcd  to  fliorcen  the  delays^  oc- 
cafioncd  by  thefe  appeUations,  particularly  the  afit  36.  of  the  jtb  Par- 
liament of  James  V,  anno  1537,  declares,  that  they  are  to  laft  no 
longer  than  a  year.  Before  that  time  they  lafted  for  feveral  years ; 
and,  upon  thefe  occaHons,  it  is  reafonable  to  fuppofe  that  the  letters 
of  inhibition  were  introduced  in  order  to  fJreferve  the  property  in 
medio,  and  to  difcharge  the  lieges  from  having  any  dealings  or  in- 
tercourfe  with  debtors  in  that  (ituation.  Every  common  creditor 
who  had  padioned  for  it,  was  entitled  to  letters  of  curfing,  which 
were  a  kind  of  interpellation  againft  the  lieges  from  having  any 
communication  with  the  perfon  accurfed,  fo  far  as  concerned  fpfri- 
tuals  ;  but,  when  creditors  had  the  whole  of  their  debtor's  property 
hypothecated  for  their  debt,  they  were  entitled  to  the  inhibition,  to 
preferve  their  conventional  right,  and  to  notify  it  to  the  lieges. 
Thefe  letters,  as  well  as  interdidXions,  and  many  others,  were  cur- 
rent in  Scotland  long  before  they  came  to  be  noticed  by  any  public 
adl  or  ftatute,  and  appear  to  have  been  introduced  by  cuftom  alone. 
Our  next  inquiry  muft  be  for  the  caufes  which  produced  this  fia- 
gular  writ  in  Scotland,  while  it  remained  unknown  to  our  neigh- 
bours. We  did  not  derive  the  idea  of  the  inhibition  from  the  Ro- 
man law,  but  we  derived  the  form  of  the  hypothec  itfelf ;  and^ 
from  the  whole  deeds  yet  remaining  from  the  fourteenth  century 
.downwards,  it  is  certain  that  there  is  no  contract  or  obligation,  the 
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importance  of  which  made  it  be  executed  in  authentic  form ;  but  in 
it  we  find  a  conventional  hypothec  ftipulated.     This  method  came 
£0  much  into  common  ufe,  that  the  notaries  and  churchmen  ex* 
prefled   only  the  firft  words  of  the  claufe,  1.  e.  they  wrote  binding 
and  obliging^  &c«  by  which  it  was  underftood  that  the  granter  bound 
and  obliged  his  whole  efieds,  prefent  and  to  come,  for  the  imple- 
ment of  that  deed.     As  (hey  were  accuftomed  to  inhibitions  and 
prohibitions  of  every  kind,  the  extending  of  them  to  the  fupport  of 
contracts  and  deeds  of  hypothecation  was  obvious  and  natural.    The 
inhibition  of  teinds  was  no  other  than  a  kind  of  moiutor  publifhed 
in  the  parilh  churches,  to  prevent  the  intrbmiffion  of  proprietors 
with  the  vidual,  until  it  was  tythed  by  the  churchmen.     The  eafy 
and  natural  analogy  of  this  form  produced  that  of  our  prefent  inhi- 
bition.    This  is  proved  by  the  perfedl  coincidence  not  only  of  the 
title,   but  of  the  ftyle  of  thefe  writs*     The  granter  of  the  hypothec 
had,  in  mod  cafes,  made  an  oath  not  to  difappoint  it;  and  therefore 
the  authoruy  of  the  church  was  called  upon  to  terrify  him  into  com* 
pliance.     This  method  was  found  to  have  a  double  effed  ;  it  put  it 
at  once  out  of  the  debtor's  power  to  counteract  his  obligations,  by 
warning  the  people  not  to  deal  with  him ;  and  it  did  judice  to  the 
people,  by  notifying  the  fituation  of  tl^e  individual.     When  prohi- 
bitory forms  are  introduced  in  civil  matters,  it  is  a  certain  confe- 
quence,  that,   where  thefe  forms  are  not  ufed,   people  do  not  think 
themfelves  prohibited.     Thus^  unlefs  an  inhibition  of  teinds  was  ex« 
ecuted,  the  intromitter  was  not  held  to  be  guilty  of  a  fpuilzie  ;  and^. 
if  an  inhibirion  againft  a  debtor  was  not  ufed,  every  perlon  thought 
himfelf  at  liberty  to  contrad  with  a  debtor,  without  inquiry  whe- 
ther his  effedls  ftood  hypothecated  or  not ;  and,  confequently,  the 
creditor  had  no  right  to  recover  from  third  parties  purchafers.     No 
fuch.  form  happened  to  take  place  among  the  Romans  or  the  French, 
and  therefore  the  creditor  hypothecator  had,  and  ftill   has  right  to 
anions  againft  third  parties.     This,  in  Scotland,   muft  unavoidably 
have  made  the  right  of  fuch  creditors  depend  entirely  upon  the  writ 

of 


464  IfthibUloH. 

of  inhibition  Itfelf,  and  confequehtly  eftabllflied  it  as  an  eflr(*ntial 
branch  in  the  pradtice  in  our  law.  How  it  becartie  the  right  of  cre- 
ditors in  general,  we  (hall  afterwards  endeavour  to  explain.  Mean*, 
time,  let  us  fee  how  this  writ  loft  its  effedl  upon  moveables  ;  or,  in 
other  words,  how  the  ftyle  of  the  inhibition  came  t6  ilter  into  its 
prefent  form.  A  prohibition  fo  extraordinary  muft  have  been  abfo- 
lutely  incompatible  with  any  degree  of  commerce  in  a  country;  arid,- 
accordingly,  we  find,  that  the  cuftoms  of  Paris  ran  counter  to  it ; 
and  the  example  of  that  great  city  was  foon  followed  by  all  the 
other  provinces.  By  article  170.  of  the  Coutumicres  dc  Paris ^  it  is 
declared,  that  moveables  are  not  fubj^di  to  hypothecation  without 
pofleflion.  The  fame  change  took  place  even  in  the  provinces  of 
the  written  or  Roman  laws,  with  this  exception,  that,  fo  long  as  the 
moveables  remain  in  the  pofleffion  of  the  debtor,  the  creditor  pof- 
feffed  of  the  conventional  hypothec  is  preferred. 

Our  law,  as  it  was  originally  the  fame,  changed  with*  thit  of 
France.  Craig  informs  us,  that,  though  letters  of  inhibition  extend- 
ed to  moveables,  the  utility  of  the  public  prevailed  in  that  particular 
againft  the  interefl  of  creditors.  As  it  is  clear,  that  donrentional 
hypothecs  had  once  been  adopted  into  our  law,  it  is  equally  certain 
that  they  went  entirely  out  of  pradtice,  even  with  refpedl  to  landed 
property.  In  Rome,  the  conventional  hypothecs  .were  attended 
with  great  inconvenience  to  third  parties  purchafmg  bona  fde  ;  and 
tlierefore  they  adopted  the  Grecian  method  of  putting  ma^fcs  or  no- 
tices upon  the  fubje(fl  hypothecated,  in  order  to  make  their  fitua- 
tion  known  to  ftrangers.  The  French  adopted  thefe  marks,  to  point 
out  property  that  was  a€lually  in  the  hands  of  juftibe  ;^  but,  in  the 
matter  of  hypothecs,  they  never  were  ufed.  In  order,  however,  to 
fupply  the  want,  and  to  create  notoriety  of  xtheir  hypothecs,  they  in- 
vented a  kind  of  fiditious  delivery  of  the  heritage,  from  the  anak>* 

^y  of  ihe  feudal  feifine  *• 
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la  ScoiUud,  on  the  contrary,  the  Roman  mode  of  hypothec,  it 
feemsj  did  not  prove  fufficiently  effedtual.  In  the  conveyance  of 
the  property  itfelf,  wc  adhered  ftridly  to  the  feudal  form  of  feifine, 
and  to  the  ideas  of  fuperior  and  vaiTal.  When  wadfets  and  rights 
of  annualrent  became  frequent,  they  were  all  conftituted  in  the  fam? 
manner,  and,  no  doubt,  excluded  the  creditors  by  conventional  hy- 
pothecs, which  muft,  upon  that  account,  have  vaniflied  out  of  our 
law,  leavii>g  no  trace  behind  them  except  the  writ  of  inhibition^ 
which,  ftill  retains  ftrong  features  of  its  origin.  This  deduction 
is  fupported  by  the  nature  of  the  thing  ;  for,  fo  foon  as  the  idea  of 
re^l  rights  came  to  be  annexed  to  the  charter  and  feifine,  the  hypo* 
thecs,  of  confequence,  muft  have  been  undermined  and  exclude^ 
from  pradice.  At  the  fame  time  the  inhibitions  continued,  an^ 
came  to  be  granted  upon  grounds  of  debt  of  every  kind,  providing 
they  were  clear  and  liquid ;  for  it  is  certain,  that  to  fuch  debts  alone 
they  continued  for  a  long  time  to  be  reftrided.  Even  Sir  George 
M*Kenzie  tells  us,  that  they  proceeded  either  on  a  decree  or  regi- 
ftered  bond  ;  *  which  (fays  Mr  Erfkine)  carries  a  ftcong  infmuation 
^  as  if  inhibitions  could  not  be  grounded  upon  any  unregiftered 
*  deed  1*^,'  The  introduction  of  the  inhibition,  as  already  mention- 
ed, rendered  the  hypothec  ineffedual  of  itfelf :  It  behoved  to  be 
fupported  by  the  prohibition  ;  and  therefore  people  naturally  look* 
ed  to  that  diligence  for  the  whole  efied,  forgetting  entirely  upon 
what  it  had  been  originally  founded.  It  is  in  this  manner  that  we 
prefume  inhibition  continued  in  our  law,  and  that  its  efieds  upon 
heritable  property  were  preferved. 

The  French,  on  the  contrary,  have  preferved  the  ancient  hypo- 
thec upon  their  lands  ;  and  therefore  the  inhibition  is,  at  this  dayi 
equally  unknown  to  them  as  it  was  to  the  Romans.  They  have  dif- 
ferent methods  of  making  thefe  rights  known  to  their  people.  The 
poftponed  creditors  are  obliged  to  pay  the  debts  privileged  by  hypo- 
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thcc$,  and  to  take  conveyances  to  them,  as  we  do  m  the  cafe  of 
prior  inhibitions.  The  Englifli  have  a  remainder  of  the  fame  nature, 
which  they  have  doubtlels  derived  from  the  laws  of  Normandy.  *  la 

•  the  new  abridgement  of  the  Englifh  law,  (fays  Lord  Kaimes),  we 

•  find  the  following  paffage.  "  As  to  lands,  they  are  bound  from  the 
^  time  of  the  judgment ;  fo  that  execution  may  be  of  this,  though 
**^  the  party  aliens  bona  fde^  before  execution  fued  out.  So  of  fta- 
^  tute  merchant,  ftaple,  and  recognifances,  which  alfo  bind  the 
"  lands  from  the  time  of  entering  into  them.**  *  From  this  paflage 
^  it  cannot  juftly  be  inferred,  that  a  judgment  in  a  procefs,  or  any 
^  of  the  covenants  abo\re  mentioned,  are  real  rights,   or  make  a  real 

•  alien^  as  termed  in  England.     They  have  only  the  effcd  of  an  in^ 

•  hibition  to  bar  voluntary  alienations.     Hence  the  reafbn  why  let- 

•  ters  of  inhibition  are  unknown  in  England  *.' 

When  jhc  conventional  hypothecs  went  out  of  ufe  with  us,  and 
infeftments  were  found  to  anfwer  all  their  purpofes,  in  a  manner 
more  (ecure  for  the  party,  and  fafer  for  the  public,  the  ideas  of  our 
lawyers  were  wholly  bent  to  the  effedts  of  that  form ;  fo  that  it  left 
us  no  private  contracts,  judgments,  decrees,  or  other  writs  which 
had  tStOi  upon  land  in  any  other  (hape ;  and,  as  the  Latin  lan- 
guage afforded  no  term  for  our  wadfets,  annualrent  righta,  or  hert»» 
table  bonds,  which  are  no  other  than  fpecial  hypothecs  by  infeft>- 
ment,  Sir  Thomas  Craig,  Dirleton,  and  our  old  conveyancers,  e»- 
prefs  all  thefe  by  the  general  term  hypotbtcae^  Thus,  widiout  any 
fpecial' ad  of  Parliament  or  exprefs  liiw,  this  fingular  writ  came  to 
be  eftablifhed  in  the  pradice  of  Scotland  ;  and,  although  the  inhi- 
bition was  originally  an  ecclefiaftical  execution,  it  foon  came  into 
the  hands  of  our  civil  courts.  After  the  inftilution  of  the  College  of 
Judice,  that  tribunal  foon  eclipfed  all  others  in  the  nation,  whether 
eeclefiaflical  or  civil.  Its  Judges  continued  to  be  compofed  chiefly 
of  churchmen  ;  and  therefore  it  was  natural  for  the  lieges  to  apply 
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to  the  Lords  of  Seflion  for  letters  of  inhibition,  by  whom  they  were 
iflued  in  the  name  of  the  King, 

When  the  origin  of  the  inhibition  came  to  be  totally  forgot  in  the 
manner  we  have  dated,  creditors  continued  to  apply  for  it  upon  all 
occafions  ;  buty  being  at  a  lofs  for  grounds  or  principles  to  go  upon, 
they  ftumbled  upon  the  pretence  that  their  debtors  intended  to  de* 
fraud  them.  From  feveral  old  decifions,  however,  it  appekrs,  that 
the  Lords  of  Seflion  viewed  this  matter  in  a  proper  light,  and  refu« 
fed  to  grant  inhibitions  without  a  fufficient  ground  alledged  and 
proved  by  the  creditor,  of  a£tual  fraudf  banlsiruptcy,  or  bad  defign, 
upon  the  part  of  the  debtor.  *  Letteris  of  inhibition  (fays  Balfour) 
may  not  be  given  againis  ony  Erie,  Lord,  or  Baron,  be  the  Lords^ 
without  an  juft  and  fufficient  caufe,  becaufe  the  famin  is  hurtful  to 
'men's  fame  and  honour;  and  moreover,  no  perfon  fould  be  (loppit 
in  the  adminiftration  of  his  goods  and  gear  without  ane  lauchful 
and  fufficient  caufe  V  Nay,  it  appears^  that  the  Judges  removed 
thefe  inhibitions  with  very  little  ceremony,  upon  the  application  of 
the  party  injured^  when  they  judged  them  to  be  too  lightly  granted. 
This,  in  fome  degree,  being  irregular,  was  corrected  by  the  follow- 
ing decifion  :  ^  Inteididion  beand  lauchfully  made  at  the  inftance 
^  of  divers  and  foundrie  creditours  upon  ane  perfoun,   the  famia 

*  may  not  be  loufit  or  refcindit  be  ane  judge  without  their  fpecial 

•  -confenr,  at  leaft  quhile  they  be  callit  to  that  cScCt  f.'  The  prin- 
ciple of  this  decifion  fhould  have  influenced  every  fubfequent  one 
upon  the  fubjeA  of  inhibitions,  and  ought  to  have  remained 
in  full  force.  Where  a  creditor  (lands  poffi^fled  of  liquid  grounds 
of  debt  exigible  de  praefenti^  the  inhibition  does  not  appear  to  be 
an  unreafonable  or  exceptionable  flep,  becatife  fuch  a  creditor 
may  inftantly  proceed  to  afied;  the  lands  by  the  real  diligence  of  ad- 
judication ;  and  therefore  a  prohibition  to  alienate  or  contrad  debt 
upon  the  land,  is  the  mildeft  ftep  that  he  can  take  ;  but  the  great 
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abufe  of  this  diligence  arofe  from  this,  that,  by  frequency,  it  pafi^d 
unnoticed,  and  came,  at  laft,  to  be  granted  to  all  creditors,  real  and 
pretended,  for  illiquid  debts,  depending  adions,  and,  in  (horc,  for 
every  claim  that  one  man  could  muiler  up  againft  another.  In  this 
view,  it  is  the  mofl  cruel  and  impolitic  diligence  that  veas  ever  ia-* 
trod uced  into  the  law  of  any  country.  Becaufe  one  man  pretends 
or  imagines  that  another  is  indebted  to  him,  and  the  experience  of 
every  day  (hows  us  upon  what  flight  grounds  thefe  claims  are  rear* 
ed  up  ;  is  it  reafonable  that  another  of  landed  property  fhould,  by  a 
judicial  writ  taken  out  in  the  common  routin  of  court,  receive  a 
blow  upon  his  credit,  be  recorded  not  only  as  an  adlual,  but  a  kind 
of  infolvent  debtor,  and,  in  efFed,  have  the  amount  of  that  pretend- 
ed claim  made  pro  tempare  2l  debt  upon  his  lands  i  For,  although  aa 
inhibition  upon  a  depending  ad  ion  is  nothing  more  than  a  fioiple 
and  conditional  interditft ;  yet  fo  it  is,  that,  until  the  effed  ia  dif-- 
charged,  the  claim  upon  which  it  proceeds  id  confidered  as  an  in« 
cumbrance  upon  the  eftate.  So  long,  indeed>  as  the  old  brieve  of 
diflrefs  remained  in  pradice,  the  citation  for  payment,  the  poind** 
ing  of  the  moveables,  and  tlie  apprifmg  of  the  land,  were  no  other 
than  as  many  ads  of  the  fkme  proc^fs  following  one  another  in  a 
determined  order ;  and,  therefore,  in  cafe  of  danger,  inhibition 
might  perhaps  have  been  iflued  in  the  courfe  of  fuch  diligence,  moret 
efpecially  as  the  ancient  method  of  all  law-fuits  was  to  begin  by  ta« 
king  ftcurity  or  a  pledge  for  the  confequences*  An  inhibitioa 
upon  a  depending  adion,  to  people  impreflfed  with  Inch  ideas  of 
procedure,  might  appear  a  juft  and  expedient  poUit  of  pradice* 
As  the  letters  of  inhibition  were  inirodoeed  into  Scotland  by  cuf- 
torn,  without  any  exprefs  law;,  fo  there  is  no  publie  regulation  to 
be  found  for  ages,  for  direding  the  mode  of  their  execution  or  pu- 
blication. The  forms  in  this  buftnefs^  were  borrowed  from  the 
French,  with  whom,  as  formerly  noticed,  letters  of  inhibition  were 
unknown  y  but  interdidions  of  perfons  incapable  to  manage  their 

own 
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own  afiairs,  both  judkial  and  toluatarf,  were  m;iiiwvti:lal.pr9^Ge| 
and  the  method  of  their  publication  cdiftinftly  prefcribed.  From  t^ic 
French  we  adopted  the  forms  in  the  exetution  or  publication  of  the 
interdidion,  and  we.  applied  them  to  the  inhibition.  Accordingly, 
we  find  the  method  to  have  been  eftablilhed,  and  quite  familiar,  in 
the  1554.  *  The  Lords  letters  of  publication  paffed  upon  an  inter-* 
^  di£tion  againft  any  man*  and  executed  at  the  mercat  crofs  of  £diQ« 
^  burgh  allenariie,  the  famin  ^Xe<:ution  and  indorfation  is  null,  and 
^  of  nane  avail*,  gif^he  wha  was  interdicted  dwelt  at  the  fame  time 

*  within  an  uther  jurifdiCtion  and  fherriffdomi  becaufe  all  publica-^ 
^  tions  and  interdidions  aught  and  ihould  be  made  at  the  mercat 

*  crofs  of  the  head  burgh  or  towti»of  the  fheniffdota  where  the  perw 
'  fons  interdifted  dwells  in  the  mean  time  *.*  This  eicecution  at 
the  market  crofs  of  the  head  burgh  oi  the  jurifdiiSion  where  the 
party  reiided,  was>.in  th^  early  part  of  our  law,  as  Lord  Kaimes  ob« 
fervcs,  found  to  produce  notoriety  fufficieot  j  and  therefore  the  in- 
terdiction and  inhibition  needed  no  other  mode  of  puUicatioii.  Be- 
fore inhibition,  then,  came  to  be  noticed  in  any  public  a£t  of  the 
legiflature,  it  appearg,  that  not  only  thcilyie».  but  alfo  the  mode  of 
e^cecution  and  publlcafldtr  of  this  writ  were  completely  eftabliOled. 
In  this  fituation  thediHgence  ftood  in  the  1581,  when  the  ad:  X)f  Par- 
liament was  made  relative  to  the  regifter  of  inhibitions  t«  By  this 
time  feyeral  of  our  regifters  had  been  ^(lablifhed  for  notifying  dili- 
gences to  the'  Hegc^;  and>  from  the  preamble  to  the  aCt,  it  is  pro- 
ved, th&t,  as  Lord  Stair  cbfervts,  l  inhibitions  had  beta  Ipdg  in  xJSq 

*  before  the  ftAtUteiS  oifdai4iing:them  to  be  rcJgiftered  ;  and  therefore 

*  the  lieges  cdukl  not  be  put  in  maid  fide^  to  buy  from  or  bargain 

*  with  the  perfon  inhibited,  unlefs  the  inhibition  wer^  publilhed  at 

*  the  mercat  ciofs  of  ibejurifdiaion  whtre  he  lived,  and  at  the  met* 
^^cat  crofe  of  the  feveral  jucifdiaions  where  hiti  liinds  lay  j  but  thefe 

*  pjiWications  eafily  paffirtg  obfervatidn  and  remembfahct,  great  in- 
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*^  convenienei  irofe  to  creditors  and  purchafers  V  In  this  ftatute 
no  diredions  are  givet  about  the  execution  of  the  diligence  ;  refe- 
rence is  fimply  made  to  the  pradice  which  the  adl  prefumea  to  be 
known  and  familiar.  Two  material  points  are,  however,  eftablifh- 
cd  by  it ;  ift,  That  the  inhibition  mud  be  regiftered  in  the  books  of 
the  (heriffdom  where  the  paity  makes  his  fefideoce,  and  alfb  in  the 
fhire  where  his  lands  lie ;  and,  zdj  That  this.muft  ht  done  withia 
forty  days  from  the  dale  of  the  laft  execution.  Sir  George  Mac- 
kenzie tells  us,  that  it  was  firft  doubted  whether  the  day  whereupon 
the  letters  are  executed  or  regifteied  is  to  be  numbered  among  the 
fotty  days ;  but  it  was  afterwards  found  fufficient  that  either  of  thefe 
days  be  free.  The  oiniflion  of  the  regiftration  voids  the  diligence 
in  totum ;  but,  in  whatever  county  it  was  regiftered,  the  lands  lyings 
(here  were  affeded  by  it ;  and,  nptwithftanding  the  vague,  uncer* 
tain  terms  of  the  ftatute,  it  was  held  to  be  a  rule,  that  the  diligence 
was  null,  or  of  no  effed^  as  to  lands  lying  in  any  other  county 
where  it  was  not  regiftered. 

As  no  jurifdidion  was  in  this  ad  mentioned  but  that  of  iheriffs, 
the  ftewarts  of  ftewartries,  and  bailies  of  regalities,  complained,  and 
with  reafon,  becaufe  not  only  inhibitions  but  hornings'  ftpod  in  the 
fame  fituation.  This  produced  an  ad  of  Parliament  in  favour  of 
the  latter  jurifdidions  in  the  1597 1*  This  was  the  firft  ad  in 
which  the  publication  of  the  inhibition  at  the  market  crofs  is  ex- 
prefsly  mentioned  or  appointed ;  but  the  folemnity  is  thereby  proved 
to  have  been  long,  and  fo  completely  eftablifhed  by  pradice  as  not 
to  require  a  ftatute.  This  ad  is  not  to  introduce,  but  to  extend  the 
ufage  to  the  jurifdidion  omitted  by  the  preceding  ftatute. 

Irregularities,  it  feems,  had  been  committed  in  the  regiftration  of 
the  ordinary  diligence  in  inferior  courts ;  and  it  appears,  that  certain 
(heriffs  and  their  clerks,  owing  to  partialities,  or  connedion  with  the 
debtors,  refufed  to  regifter  thefe  letters.  To  remedy  thefe  diforders, 
another  ad  immediately  followed  the  former  one^i  by  which  the 
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fevcral  letters  are  appointed  to  be  regiftercd  juaicially,,  or  before  a 
notary  and  four  witnefles.  If  the  party  appeared  wheti  the  Judge 
was  fitting,  and  produced  his  letters  judicially  for  regiftration,  he 
was  entitled  to  an  aft  of  the  Court  upon  the  fad,  and  to  an  extraA 
for  the  probation  of  it ;  but  perhaps  the  Court  might  not  fit  within 
the  forty  days  prefcribed  by  the  ftatute,  and  therefore  regiftration  ia 
appointed  to  be  made  before  a  notary  and  four  witnefles.  But,  if 
the  inferior  judge  refufed  to  record  the  letters,  the  party  is  to  take 
inftrumenis,  and  prefent  them  to  the  next  inferior  judge,  or  to  the 
Clerk  Rcgifter  at  Edinburgh,  or  his  deputes,  which  is  the  origin  of 
the  General  Regifter  of  Inhibitions  at  Edinburgh, 

The  importance  of  the  Regifter  of  Inhibitions  appeared  in  propor-^ 
tion  to  the  increafe  of  thefe  diligences  ;  and,  notwithftanding  the 
folemnity  of  the  former  a£l  in  the  matter  of  regiftration,  many  ne- 
gligences appeared  upon  the  part  of  the  (heriflF- clerks,  which  proved, 
fatal  to  the  parties  concerned.  To  corredt  thefe  wrongs,  a  ftatute 
was  made  in  the  15th  Parliament  of  James  VI.  anno  1597  *,  by 
which  the  ftieriff-clerks  and  their  regifters  were  put  under  the  fame 
controul  as  the  protocols  of  the  notaries  public ;  which^  it  feems, 
had  fo  good  an  efFe<ft  as  to  render  the  judicial  forms  of  regiftration 
unneceflary,  at  leaft  it  was  expeded  to  do  fo,  as  appeared  from  what 
followed.  As  thefe  folemnities  attending  the  regiftration  of  the  in- 
hibition were  found  by  experience  to  be  troublefome  and  expeilfive  • 
to  the  lieges,  the  pradice  was  totally  abolifhed,  about  three  years 
afterwards,  by  an  aft  of  the  i6th  Parliament  of  James  VI.  anno 
1600.  From  this  time  downwards,  the  regiftration  became,  a  pri- 
vate ad  between  the  perfon  who  produces  the  letters  and  the  clerk 
of  court.  The  publication  is  entirely  trufted  to  the  regifter  itfelf, 
and  to  the  neceffity  which  individuals  know  they  are  under  of 
fearching  them  for  their  own  fafety.  Another  ad  pafled  in  the  fame 
feffion  of  Parliament,  which  ejftabliftied  that  proper  andneceffary  re- 
gulation ftill  obfefvedy  of  referring  to  the  particular  page  in  the  re- 
gifter, in  the  certificate  df  tlSi.e  rpgiguration  written  upon  the  back^f 

tbec 
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^tlie'letfers;  •  'B$it  the  dpiilSaii  ;of  •  it  is  no  nulllfcy*  The  clerks  alon? 
iacur  a  penally,  which  is  certainly  proper,  becaufe  the  regulation  is 
•  only  a  mattier  of  expediency,  not  eflential  to  the  diligence.  No 
other  Jaw  was  ena^ed  in  behalf  of  this  matter  until  the  general  re^ 
gulatton  of  judicatures  in  the  reign  of  Charles  II.  anno  1672,  when 
the  keepers  of  our  feverai  regifters  were  appointed  to  make  minutcr- 
books  of  the  writs  recorded,  for  the  benefit  of  the  lieges.  Thus 
matters  continued  till  the  year  1680,  when  the  Lords  of  Seffion,  by 
an  Z&,  of  Sederunt,  of  date  ioth  of  February  that  year,  w^re  pleafed 
to  point  out  a  method  for  extending  the  effect  of  this  diligepce  fur- 
ther than  pradlice  had  been  able  to  carry  it.  The  gr^pters  of  watd- 
fets  and  of  annualrent  rights,  where  ellates  were  their  own  proper- 
ty, burdened  only  with  ihefe  debts,  did  not  think  themfelves  obliged 
to  pay  attention  to  inhibitions  againft  the  wadfetters,  or  heritable 
creditors ;  they  obferved  the  terms  of  the  rcverfion,  and  paid  the 
money  bona  fide.  They  confidered  themfelves  not  as  taking  alienSi*^ 
tions  of  the  lands  of  other  people,  but  only  as  removing  the  burdens 
from  their  own  lands  ;  in  which  bufmefs  they  vErere  not  obliged  to 
take  notice  of  inhibitions  againft  their  creditors ;  and,  by  this  means, 
a  confideriable  part  of  heritable  property  efcaped  the  power  of  thjs 
diligence.  The  Lords,  therefore,  interpofed  by  an  adl  of  Sederunt*, 
ordaining  the  inhibiter  to  intimate  this  diligence  to  the  perfon  in  the 
right  of  tlie  reverfion,  and  declaring,  that,  in  fuch  cafe,  any  after 
renunciations  or  redemptions  will  not  be  fuftained,  unlefs  the  fame 
t)roceed  by  way  of  aQion,  to  which  the  inhibiter  muft  be  cited. 
This  aA  is  clearly  within  the  power  of  the  Court.  It  is  a  decla- 
ration of  the  rules  which  the  Lords  are  to  follow  in  time  coming, 
and  appears  to  be  exceedingly  well  devifed  for  the  purpofe.  It 
throws  the  trouble  and  expence  of  fearching  into  the  records 
upon  the  ufer  of  the  inhibition ;  and  it  gives  him  the  eflfefk  of 
his  diligence  only  upon  condition  of  complying  with  the  direc-* 
tions  of  this  a£l,  'Hence  we  ihould  remember,  that  it  is  not 
'  enough  to  raife,-- execute,  and  jregifteran  inhibition.    All  that  is 

thereby 
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thereby  done  is  lb  prevent  tlic  direfl:  alienatioa  of  lands  or  heritable 
debts  by  the  debtor ;  but  if  we  mean  to  prevent  him  from  receiving 
payment  from  the  proper  debtors,  we  mud  be  careful  to  make  the 
fearch  and  intimations  ptefcribed  by  this  a£t. 

Inhibitions,  it  feems,  were  formerly  defeated  by  the  feudal  fot> 
feiture  of. recognition,. arifing  from  deeds  done  by  the  perfon  in* 
hibited,  after  the  execution  of  the  diligence.  Thefe  deeds,  no 
^oubt,  were  often  piirpofely  done,  and  the  forfeiture  brought  about 
by  collufion  between  the  vaffal  inhibited,  and  the  fuperion  This 
became  fo  common  as  to  require  an  adl  of  Parliament  to  correal  it, 
by  ordering  that  lands  falling  under  recognition,  fhould  be  burden* 
ed  with  prior  inhibitions*. 

It  appears  that  the  appointment  of  the  a£):  anno  1672,  had  not 
been  duly  obeyed,  and  that  our  keepers  had  relapfed  into  their  old 
confufion  and  negled,  in  fo  much  that  it  roufed  the  attention  of 
Parliament,  who  renewed  the  old  regulations  with  addhionsf.  The 
appointment  in  this  ad  of  the  prefentee  flgning  the  minute-book,  is 
nothing  but  a  revtval  of  a  part  of  the  old  method.  It  was  the  addi- 
tion of  a  folemnity,  and  prefence  of  another  perfon  as  a  check  upon 
the  Clerk  of  Regifter,  *  whereby  (as  Lord  Stair  fays)  there  could  be 

*  no  debate  concerning  the  times  of  prefenting,  nor  durft  the  keep- 

*  er  adventure  to  negle£l  the  regiftration  wuthin  the  days,  having  fa 

*  good  a  proof  againft  him$.* 

The  copies  delivered  to  the  parties  in  executions  of  inhibitions,  and 
other  diligences,  bore  the  date  of  the  execution  only  in  figures  ;  and 
did  not  mention  the  dcfignattons  of  the  witnefles  prefent,  which  no 
doubt  occafioned  many  miftakes  ;  and  put  it  in  the  power  of  meflen- 
gcrs  to  injure  private  parties.  This  flovenly  pradice  was  correded 
by  the  aft  12th  of  William  and  Mary,  ift  Parliament  May  30. 
1693,   In  the  1748  the  heritable  ftewartries  and  regalities  were  abo* 

Vol.  I.  3O  liflied, 

•  ifl  Parliament  James  VII.  c.  i  J.  f  ^^  Parliament  William  and  Mary,  c.  14. 
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lifhed,  and  the  records  tranfmitted  to  the  refpc^Hvc  fheriff  courts. 
Yet  people  continued  to  execute  homings  and  inhibitions  at  the 
head  boroughs  of  the  abolifhed  jtirifdidiions.  The  Lords,  therefore,, 
by  their  ad  29th  February  1752,  difcharged  thefe  regiftrations  aa 
erroneous ;  and  appointed  diligences  of  every  kind  to  be  publiChed 
at  the  market- crofs  of  the  head  boroughs  of  the  countieSi  and  rcgifr 
tcred  in  the  books  of  the  refpedive  fheriffs. 

Thus  we  have  endeavoured  to  give  the  origin  and  principles  of 
this  bufinefs  ;  together  with  an  hiftorical  account  of  the  ftatute  law^ 
regarding  it,  iu  the  order  of  time.  Before  proceeding  to  the*pra£ki- 
cal  application  of  thefe  laws,  we'  fhall  confider  the  form  of  the 
writ,  and  its  executions  ;  becaufe  that  form  being  early  eftablifhed, 
has  remained  unaltered  ever  fince^  and  will  be  neceflary  to  our 
underftanding  the  pradice.  It  may  be  obferved,  that  this  extra- 
ordinary  writ  proceeds  entirely  upon  a  train  of  fuppofitions*;  the 
cteditor,  after  dating  his  ground  of  debt,  alledges^  that  the  debtoiB 
are  confcious,  that  execution  of  all  kinds  is  to  iffue  out  againft  theoir 
for  payment.— This  is  ane  fuppofition.  It  is  next  faid,  *  That  they 
^  upon  that  account  intend,  in-  manifeft  defraud  and  hurt  of  him  the 
*^  creditor  thereanent,  to  difpofe  of  their  effe^s.'— This  is  another 
Aippofition,  and  a  very  injurious  one  to  the  debtors ;  the  evidenccr 
or  rather  the  apology,  is,  that  he  is  *  informed  it  is  to  be  fo/  The 
complaint  is,  that  the  debtors  intend  only  to*  defeat  the  diligence  o£ 
the  law,  for  the  plain  meaning  of  this  language  is^  that  if  the 
debtors  did  not  ki\pw  or  dread  executioa  being  taken  out  againfl: 
them,  rhe  alienation  of  their  {^-operty  would  not  be  a  wrong.  The 
creditor,  therefore,  by  this  means  prays  the  interpofition  of  the  law^ 
not  in  fupport  of  his  private  right  a$  a  creditor,  but  in  fupport  of 
its  own  authority.  This  mod  ingenious  (Iretch  in  conunoo  credi* 
tors  to  make  a  title  to  inhibitions,  is  convincing  evidence  that  th^k 
letters  were  originally  founded  upon  a  right  in  the  perfoa  of  the 

creditor  j 
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creditor ;  and  that  that  right  could  be  no  other  than  the  ancient  hy- 
pothec, which  we  have  explained. 

It  is  (Irange  information,  that  the  creditor  pretends  to  have  got 
upon  this  occafion.     ^  He  is  told  (he  fays)  that  the  debtor  means  to 

*  fell,   annalzie,   wadfet,    difpone,    renounce,    delapidate,   and   put 

*  away,  all  and  fundry  his  lands,  rooms,  pofleflions,  and  others/ 
After  the  word  *  pofleffione'  in  the  ancient  ftyle^  were  added  *  corns, 

*  cattle,  goods,  and  gear,  or  any  part  thereof,'  as  we  find  in  the 
form  given  by  Lord  Stair*.  Before  St  MartiR's  time,  the  efFed  of 
the  inhibition  upon  moveables  was  at  an  end  ;  and  therefore.  In  his 
ilyle,  and  ever  fince,  the  fpecification  of  the  moveables  is  omitted, 
and   the  following  expreilion  fubftituted  in  its  place ;  *  And  others 

*  whatfoever.*  Confidering  that  this  writ  has  confefledly  no  other 
foundation  than  fiippofitions,  the  executive  part  of  it  gives  them 
confequences,  as  folid,  ftrong,  and  general^  as  could  iflTue  upon  a  po- 
fitive  right  in  the  eftate  of  the  debtor.  The  firft  thing  to  be  done  is 
to  inhibit  the  party  himfelf  from  doing  what  the  creditor  alledges  he 
intended  to  do ;  and  he  is  difcharged  even  to  contrad  more  debts,  or 
to  give  any  kind  of  fecurity  therefor.  The  debtor  may  notwithftand- 
ing  grant  bonds  and  take  on  debts,  as  thefe  only  fall  under  the  tStd 
-of  the  inhibition,  when  they  are  ufed  as  foundations  for  attacking 
the  land.;  and  accordingly,  the  ftyle  is  fo  qualified,  for  it  is  only  fuch 
bonds  and  debts  that  are  difcharged,  ^  whereby  the  right  to  the 
^  lands  may  be  evicted  and  apprifed  from  the  creditor  inhibiter/ 
Notwithftanding  this  ftri£t  prohibition  laid  upon,  the  debtor,  the  dif- 
obedience  of  it  was  never  attended  with  any  penalty  or  confc- 
quence,  fo  far  as  can  be  learned  from  our  law  or  pradice ;  nay, 
there  is  not  the  lead  veilige  of  its  being  taken  notice  of  as  a  con* 
tempt  of  authority.  The  reafons  are  obvious ;  when  inhibitions 
came  to  be  granted  as  matters  of  courfe,  upon  the  mere  alledgeance 
of  the  creditor^  the  eafe  of  the  injunction  created  the  fame  cafe  in 
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the  difobedience.  The  diligence  was  looked  upon  to  be  a  ftretch  of 
the  law,  which  it  ought  not  have  allowed.  The  execution,  there- 
fore>  againft  the  party,  fervcs  only  to  put  him  m  mala  fide  froia 
contrading  with  flrangers.  It  is  to  them  that  the  injury  is  trul]^ 
done,  and  not  to  the  creditor  at  whofe  inftance  the  letters  proceed. 

In  the  next  claufe  of  the  ftylc)  which,  as  it  contains  the  public 
prohibition^  is  the  fubftantial  part  of  the  writ,  open  proclamation 
is  ordered  to  be  made  ^  at  the  market  crofs  of  and  other 

places  needful/  Before  the  a^  of  Parliament  15819^  inhibitions 
were  only  executed  or  publifhed  at  the  market  crofs  of  the  jurifdic- 
tion  where  the  debtor  lived  ;  and  that  a£t  makes  no  difference  upon 
the  mode  of  execution  then  in  ufe ;  but  only  appoints  them  to  be 
recorded  in  the  regifter  of  thofe  jurifdidlions  in  which  the  debtor 
had  lands.  As  the  effence  of  the  bufinefs,  however,  lay  in  proper 
publication,  meflengers,  in  order  t©  anfwer  the  words  of  ftyle,  *  and 

*  other  places  needful^  got  inta  a  pcadice  of  executing  inhibitions, 
not  only  at  the  market  crofs  where  the  party  dwelt^but  alfo,  from  the 
analogy  of  warnings  they  executed  them  at  the  kirk-doors,  and 
at  the  market  crofles  of  all  the  jurifdidions  where  the  ads  of  Parlia- 
ment required  the  regiftration.  Lord  Stair  fays,  *  That  thifr  pradice 
^  arofe  from  the  advantage  of  meflengers,  in  order  to  the  making  of 
^  more  work,  and  larger  aHowance  ;  but  he  concludes,  that  there  is- 
^  no  neceflity  to  publifh  at  the  mercat  crofles  where  the  debtor V 

*  other  lands  lie ;:  yet  it  is  certain,  that  the  inhibition  will  not  be- 
^  effedual  againft  any  lands,  but  where  it  is  either  regiftrated  in  the 
^  particular  regifter  of  the  jurifdiftions  where  the  lands  lie^  Or  in  th?e 
^  general  regifter  which  fupplies  all  thefe  regiilers  j  whence  it  is  e^i- 
*^  dent,  that  inhibitions  may  be  effedual  where  they  are^  regiftrate, 
^  though  they  be  not  there' puWiftied  */ 

It  muft  here  be  obferved,  in  fupport  ofthe  aA  of  Sederunt  which 

m 

rendered  intimation  neceflary  to  cover  heritable  debts,  that,  though 
the  debtor  is  inhibited  from  renouncing  his  reverfions^  his  heritable 
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creditors  arc  not  (with  the  other  lieges)  inhibited,  by  the  ftyle,  from 
receiving  difcharges  and  renunciations  ;  and,  to  the  reafons  already^ 
given,  it  is  neceflary  to  add  a  general  rule,  that  inhibitions  do  not 
ftrike  againft  fuch  deeds  as  the  debtor  is  under  the  neceffity  of  grant- 
ing  by  obligations  prior  to  the  inhibitions.  Now,  all  heritable  cre- 
ditors ftand  bound,  by  the  terms  of  the  reverfions,  to  renounce  up- 
on payment ;  a  circumftance  which  farther  dcmonftrates  the  neceffi- 
ty of  a  particular  tntimalion  in  thefe  cafes^  aa  direded  by  the  a£t  of 

Sederunt. 

*  Certifying  them  that  do  on  the  contrary^  that  the  fame  Jhall 
•  make  no  faith  in  judgment.^— By  this  part  of  the  ftyle,  a  perfon 
would  be  led  to  think,  that  deeds  done  Jpreta  inhibitione^  are  null  in 
themfelves,  or,  as  the  lawyers  fay,  they  become  fo  fimpliciter^  upoa 
making  the  exception  ;  but  fo  it  is,  that  the  Court,  at  no  period, 
allowed  this  to  be  done.  To  give  an  inhibition  effed,  a  procefs  of 
redudiion  muft  adually  be  brought  upon  \U  The  letters  import  no 
more  than  a  perfonal  prohibition  againft  the  party,  which  requires  a 
declarator  and  refciflfory  adion,  in  which  it  may  be  found  that  the 
prohibition  of  the  law  has  been  contemned,  and  that  the  certifica- 
tion may  be  applied.  There  is  no  exception  to  this  rule  but  in  the 
competition  and  ranking  of  creditors,  where,  to  fave  time  and  ex- 
pence,,  the  Lords  are  accuftomed  to  give  efFe£t  to  this  diligence  by 
way  of  exception. 

•  And  that  ye  caufe  regijirate  thir  our  letters^  nvith  the  execution 
•■  thereqfy  nvithin  forty  days^  conform  toaH  of  Parliament.^ — As  the 
publication  to  the  lieges  is  trufted  to  the  meffenger,  ihe  executor  of 
the  letters,  he  is  alfo  trufted  with  the  regiftradon  of  them,  which  is 
the  circumftance  the  moft  effedtual  for  putting  the  public  upon  their 
guard.  In  pradtice,  it  is  always  done  by  the  creditor  himfelf,  or  his 
doers,  who  have  principally  intereft  in  complying  with  it.  It  is  ne- 
ceflary to  remark,  that,  in  all  cafes  where  a  perfon  is  out  of  the 
kingdom,  letters  of  inhibition  ought  to  have  a  fpecial  warrant  for 
inhibiting  the  party  at  the  market  crofs  of  Edinburgh,  pier  and  fhore 
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^f  Leith^  becauf^  this  is  a  mod  unfavourable  diligencCi  often  hurrful 
to  the  party,  and  ftill  more  detrimental  to  other  debts ;  therefore  the 
meflenger  is  limited  to  the  exprefs  terms  of  the  letters  ;  and,  nnlefe 
they  contain  a  warrant  for  execution  furth  of  the  kingdom,  the  ex- 
ecution will  be  null,  as  done  without  authority.  We  conclude 
what  we  have  to  fay  upon  this  form  with  a  general  obfervation,  that, 
in  regard  to  the  ftrid  interpretation  of  the  letters  of  inhibition,  and 
the  unequitable  confequences  that  often  flow  from  them  upon  pofte- 
rior  creditors,  judges  are  naturally  inclined  to  defeat  their  effe£t8  up- 
on flight  objedions.  The  dread  of  this  has  induced  the  Writers  to 
preferve  the  ftyle  entire,  without  venturing  to  add  a  (ingle  word 
iince  the  days  of  St  Martin  ;  and,  for  the  fame  reafon,  the  letters 
ought  to  be  carefully  written,  the  execution  fliould  be  attentively 
performed^  and  the  regiflration  of  the  whole  duly  attended  to.  As 
the  (lyle  of  the  fchedule  to  beJeft  for  the  party  is  always  uniform^ 
jQeflfengers  have  them  printed  with  blanks,  for  fpecifying  the  date 
of  the  delivery,  the  ground  of  debt,  and  the  witnefl^es  names  and 
defignations  prefent,  which  mud  be  done  at  length,  and  not  ia 
figures,  by  the  a£t  ,1693 ;  this  copy  mufl.  be  figned  by  the  meflenger, 
but  need  not  be  flgned  by  the  witnefles,  .delivered  to  the  party  per« 
fonally  ;  or,  if  he  cannot  be  found,  it  muft  be  delivered  to  his  .wife 
or  fervants,  within  his  dwelling-houfe  ;  but  not  till  after  inquiring 
for  the  debtor  himfelf,  and  being  told  that  he  is  abfent,  or  accefs 
pointedly  refqfed  him.  If  the  door  is  kept  fl^ut,  the  copy  may  be 
left  in  the  lock- hole,  or  upon  the  moft  patent  door  or  gate.  After 
fix  audible  knocks  are  given  to  obtain  admittance,  if  the  party -is  ac- 
tually known  to  be  refident  in  another  county  at  the  time,  the  let- 
ters ought  to  be  executed  ^gaind  him  both  perfonally  and  at  his  or- 
fJinary  dwelling- place  ;  at  lead,  .it  is  the  fafeft  method  .fo  to  ;do, 
though  not,abfoluteIy  neceflary. 

This  perfonal. execution  being  made,  the  meflenger  goes  Jo  the 
head  burgh  of  the  flieriffdom  in  which^  the  debtor  is  inhibited  ;  and 
there,  at  a  proper  lime  of  the'  day,  he  ought  to  make  ©pea  procla- 
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mation,  read  the  letters  aloud,  and  verbally  inhibit  the  lieges,  by 
reading  the  copy  ;  which  having  done,  he  affixes  it  upon  the  cpofs 
in  the  form  of  a  placard,  for  the  information  of  the  public.  Thefc 
ceremonies  were  all  anciently  appointed  for  the  proper  certloration^ 
as  it  was  called,  of  the  lieges,  who,  for  a  long  period,  had  no  other 
chance  of  being  put  upon  their  guard  ;  but  the  carelefs  performance 
of  them,  and  particularly  a  pradice  which  we  fee  daily  done,  of 
tearing  away  the  copy  from  the  crofs  the  moment  it  is  fixed^  added 
to  the  other  reafons  before  mentioned,  obliged  the  legiflature,  for  the 
public  fafety,  to  appoint  a  record  of  thefe  material  executions.  This 
was  done  about  two  years  after  the  regiftration  of  homings,  in  the 
1579  ;  but  it  was  done  upon  much  better  principles.  The  regifter 
cf  hornings  was  intended  to  furnifh  materials  for  the  oppreffion  of 
the  public  j  whereas  the  record  of  inhibitions  had  no  other  purpofe 
than  to  guard  the  people  againft  an  infidious  diligence,  which  the 
law  of  their  country  had  unwarily  admitted.  We  retain  fo  much 
of  the  ancient  ca^itions  fpoken  of  by  Lord  Stair,  that,  if  an  inhibi* 
tion  be  executed  at  the  dwelling-place  of  the  party,  and  againft 
himfelf  perfonally  at  another  place,  it  is  alfo  executed  at  the  market 
crofles  of  both  jurifdidlions  j  but  the  fixed  and  indifpenfible  rule  is, 
always  to  make  fure  of  having  the  letters  executed  at  the  market 
crois  where  the  party  is  perfonally  ferved.  The  aftual  ceremony 
being  over,  the  meffenger  returns  a  certificate,  which  is  termed  an 
execution^  of  all  he  faid,  and  all  he  did. 

The  folemnities  of  the  inhibition  ferve  a  purpofe  diametrically 
oppofite  to  that  of  their  firft  inftitution.  The  public  is  feldom  obli- 
ged to  them  for  any  knowledge  of  the  matter.  They  are  preferved, 
therefore,  as  impediments  upon  this  unfavourable  diligence,  that, 
from  the  errors  and  omifiions  attending  them,  the  Judges  may  have 
it  in  their  power  to  defeat  the  eflFeds  of  it,  when  fet  up  in  contra- 
diftion  to  found  equity  and  juftice. 

When  the  party  to  be  inhibited  is  out  of  the  kingdom,  the  letters 
muft  be  executed  at  the  market  crofs  of  Edinburgh,  pier  and  (hore 
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of  Leith,  if  they  contain  a  warrant  for  that  purpofc.  The  extend* 
ing  of  the  diligence  to  people  in  this  fituation,  was  undoubtedly  a 
ftretch  made  from  the  analogy  of  fummonfes,  which  is  an  alteration, 
or  rather  addition  to  the  ftylc  of  the  ancient  inhibiiion.  Indeed, 
our  praditioners  feem  to  have  adopted  it  as  a  general  rule^  that, 
whatever  can  be  done  againft  a  man  in  perfon,  may  alfo  be  done 
againft  him  at  the  market  crofs,  pier  and  ihore.  In  the  cafe  x)f  in- 
hibition,  this  (hews^  that  the  party  is  not  prefumed  to  incur  any  pe- 
nalty or  confequence  from  difobedience  of  the  order ;  for  nothing 
can  be  more  abfurd  than  a  penal  prohibition  fi^tiouily  laid  oiu 
When  a  man  is  perfonally  inhibited,  third  parties  have  at  lead  the 
chance  of  his  honefty  in  their  favour,  that  he  will  not  fell  them  a 
pFopertyi  when  under  an  inhibition,  without  giving  them  to  kno^ir 
his  fituation  ;  but  a  man  of  the  befl  charader,  when  abfent  from 
the  country,  may  innocently  enfnare  others  who  have  confidence  in 
him  ;  nor  can  he  be  certain  of  his  own  fituation,  until  he  fearch  the 
regifters  to  know  what  has  been  done  in  his  abfence.  On  the  other 
hand,  if  the  edidlal  prohibition  was  not  allowed,  people  would  leave 
their  country  on  purpofe  to  have  the  power  of  alienating  at  pleafure. 
In  fhort,  this  diligence  has  a  radical  inconfiftency  in  itfelf,  which 
unavoidably  draws  many  more  after  it ;  and,  though  not  a  favour- 
ite of  the  courts  of  juftice,  it  has  always  been  a  favourite  of  credi- 
tors who  have  ftruggled  for  it  in  every  cafe,  and  who  have  procured 
the  extention  of  it  even  to  perfons  out  of  the  kingdom. 

When  the  letter^  are  duly  executed,  and  executions  returned  by 
the  meffenger,  the  whole  muft  be  regiftered  within  the  forty  days, 
in  terms  of  the  feveral  adls  of  Parliament.  The  forty  days  run  frooi 
the  date  of  the  laft  execution  made  by  virtue  of  the  letters  ;  and, 
although  the  a£t  158 1  prefcribed  the  regiftration  of  this  diligence 
only  in  the  jurifdidion  where  the  greateft  part  of  the  debtor's  lands 
lay,  yet  it  has  always  been  the  practice  to  explain  this  indiftindl  ap- 
pointment into  regiftration  in  the  books  of  each  jurifdiilion  where 

the 
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^ihe  debtor  has  lands,  or  in  the  general  regifter  at  Edinburgh  ;  aritt 
the  law  has  limited  the  efFedi  of  the  inhibition  accordingly. 

Having  given   the   hiftory  of  this   diligence,  examined  its  fteps 

rand  formalities,  we  now  come  to  inquire  into  the  real  import  of 
thefc  formalities,  and  into  the  eflfe(fl  which  our  Judges  have  actually 

-given  10  the  inhibition  itfelf.  Too  much  pains  cannot  be  taken  to 
acquire  a  familiar  and  perfeft  underftaiiding  of  a  writ  which  makcB 
fuch  a  capital  figure  in  our  law  ^nd  pra£lice. 

Craig  is  thought    to  have  written  about  the  year  1600;  the  re- 

fgiftraiion  Of  inhibitions  was  only  ordered  in  the  158 1  ;  yet,  from 
his  account  of  the  matter,  it  is  evident,  that,  notwithftanding  that 
adl,  which  appointed  publication  only  at  one  market  crofe,  pradlice 
had  very  foon  after  made  publication  ncceflary,  wherever  regiftra- 
tion  was  fo,  and  the  regiflration,  at  that  period,  took  place  in  ever^jF; 
county  where  the  debtor  had  lands. 

Although  inhibitions  had  ceafed  to  efiedl  the  commerce  of  move- 
ables long  before  the  end  of  the  i6th  century,  yet,  as  the  ftyle  re- 
mained untouched,  creditors  ftiil  endeavoured  to  give  it  effed. 
Growing  corns,  we  have  often  heard,  were  confidered  as  partes  Jblu 
A  perfon  inhibited  conveyed  his  corns  in  that  fit  nation,  and  the  in- 
hibiter  brought  a  redudion  of  the  affignment.  The  Lords,  how- 
ever, aflbilzied,  becaufe  they  found,  that  an  inhibition  only  afieds 
heritable  rights,  and  not  moveables  ;  fo  that  growing  corns  were  no 
more  confidered  as  partes  foli  *.  A  party  who  had  inhibited  upon 
a  fimple  moveable  bond,  brought  a  redudion  of  an  heritable  ripht. 
The  defender  objeded,  that,  unlcfs  real  diligence  had  followed  upoa 
this  perfonal  debt,  it  could  not  be  a  ground  for  reducing  a  real  right. 
This  gave  the  inhibition  an  immediate  and  terrible  effed  ;  and  it 
has  ever  fince  been  fuftained  as  a  title  for  reducing  all  the  heritable 
rights  againft  which  it  ftrikes,  but  ftill  it  gives  the  inhibiter  no  hold 
of  the  lands.  His  redudion  only  prevents  them  from  being  touched 
Vol.  I.  3  P  to 

•  Lord  Braco  againft  Ogllvy,  March  22.  1623.— ^Daric,  p.  6^ 
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to  his  prejudice  by  other  people,  until  I  he  fliall  be  pleafed  to  effeS 
them  by  real  diligence  at  his  own  irtftance.   The  warrant  in  the  inhi- 
bition was  always  ftridlly  interpreted ;  fo  that  if  the  party  did  not  adi 
precifely  in  terms  thereof,  he,  of  confequence,  had  no  authority  to 
plead  it  in  his  own  behalf.     This  point  of  pradice  is  well  illuftrated 
by  the  next  decifion  *.     A  party  took  out  letters  of  inhibition,  con* 
laining  a  warrant  for  execution  at  the  maket  crofs,  pier  and  fliore, 
upon  60  days ;  but  it  contained  no  warrant  for  execution  againft  the 
party  himfelf,  either  perfonally,  or  at  his  dwelling  place.     Nothings 
k  feems,  was  done  upon  thefe  letters  till  the  party  returned  to  Scot- 
land, when  they  were  executed  perfonally  againft  him,  and  at  the 
market  crofs  where  the  lands  lay.    An  objection  was  made,  that  this 
perfonal  execution  wanted  a  warrant ;  which  the  Lords  fuftained,  ia 
regard  that  he  ought  to  have  craved  a  warrant  to  do  the  fame.     A 
cafe  of  the  fame  kind  Happened  foon  after.     An  inhibition,  contain- 
ing only  a  warrant  out  of  the  kingdom,  was  executed  at  the  party's 
dwelling  houfe,  and  the  fame  objedion  made/    The  inhibit er  en- 
deavoured to  defend  himfelf  by  the  words  of  ftile,  •and  other  places 
•  needful/    He  alfo  pled,  that  the  debtor  being  abroad,  was  compre- 
hended under  the  general  inhibition  of  the  lieges  at  the  market  crois,. 
pier  and  fhore ;  but  neither  of  thefe  evafions  would  do.    To  tlie  laft 
one  the  anfwer  was  obvious :   The  lieges  were  inhibited  not  to  con- 
f radl  with  the  debtor,  but  the  debtor  was  not  difcharged  to  contract 
with  them  f.     The  next  determination  finally  eftablifhed  the  point 
already  mentioned,  that  an  inhibition  upon  a  perfonal  debt   ftrikes 
againft  pofterior  debts,   though  heritable,  fo  foon  as  the  fecond  debt 
is  made  the  ground  of  real  diligence  for  affecting  the  lands  of  the 
debtor  J. 

When  parties  lie  under  prior  obligations  to  grant  deeds,  the  im- 
plement of  thefe  obligations  cannot  be  (aid  to  be  in  defraud  of  any 

peifon  i 

•  Erftin  againft  Erfkin,  24th  January  i62j. — Duric,  page  262. 
t  March  19.  1628,  Lamb  againft  Blackburn* 
X  Douglas  againft  Johnfton,  July  2.  i<$30. 
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perfon ;  and,  conTequeatly,  ought  not  to  be  cut  down  by  intervening 
inhibitions.  This  rule  is  early  laid  down  by  Spoitifwood ;  and 
cafes  foon  happened  in  which  th^  meaning  of  it  was  afcertained* 
A  debtor  difponed  his  lands  to  another  perfon^  who  held  his  obliga- 
tion long  before  the  inhibition  :  The  obligation  bore  alfo,  that  the 
debtor  ihould  infeft  the  creditor  in  an  annualrent  of  his  money  out 
of  any  of  his  lands ;  yet  the  Lords  found,  *  that  the  alienation  could 
not  be  thereby  fupported  *.'  The  pradiical  inference  from  thefc 
cafes  is,  that  prior  obligations,  when  inhibitions  are  known  to  inter- 
vene, ought  to  be  implemented  m  terminis ;  for,  had  the  creditor^  in 
the  cafe  of  Scott  againft  Turnbull,  taken  an  annualrent  right  in  place 
of  a  difpofiiion,  that  right  would  have  been  fuftained.  The  beft 
method,  therefore,  is  to  take  feparate  deeds;  one  of  them  in  terms 
of  the  obligement ;  and  the  other  puts  it  in  the  power  of  the  credi- 
tor either  to  pay  the  debt,  or  to  take  whatever  advantage  may  lie 
,    againft  the  inhibiier's  diligence. 

Inhibitions^  it  feems,  had  all  along  preferved  their  original  effed 
upon  lands;  and  were  held  not  only  to  debar  the  debtor  from  alie- 
nation of  the  property  he  ftood  i3i£lually  poflcfled  of  at  the  date  of 
the  execution  of  the  diligence,  but  alfo  to  prevent  him  from  difpo- 
fing  of  the  heritable  property  he  might  acquire  or  fucceed  %o^ 
from  that  time  forward.  This  is  certainly  a  wonderful  effedl,  of  a 
writ,  given  upon  flight,  and  even  fiditious  reafons.  A  creditor,  fure- 
ly,  in  every  cafe  trufts  his  money  to  the  eftate  that  the  debtor  is  pof- 
fefled  of  at  the  time,  and  not  to  what  he  may  afterwards  fucceed  to  or 
acquire.  Neither  can  it  be  faid  that  a  debtor  intends  to  difpofe  of 
his  property  in  defraud  of  any  perfon,  which  he  neither  pofTefles,  nor 
is  perhaps  in  expectation  of;  and  yet  fo  it  is,  that  inhibitions  have 
affeded,  and  continfte  to  aflfed,  thofe  future  acquifitions,  in  the  fame 
manner  as  it  does  the  prefent  eftate.  Were  there  no  other  circum- 
ftance  than  this,  to  point  out  the  antient  fourcc  from  which  the  in- 
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bibition  haa  arifeQi  we  (hould  humbly  thiak  it  fufHcient  for  the  pur^^- 
pofe.     When  the  dodlrine  of  hypothecs  made  a  part  of  the  law,  and' 
a.  man  exprefsly  hypothecated  his  whole  effeds,  heritable  and  move- 
able,  which  he  was  then  poflefTed  of,  or  which  he  might  thereafter 
fucceed  to,  any  manner  of  ^way^  (for  thefe  were  the  words  of  the 
ftyle),  be  gave  Jtfolid  ground  for  the  effedl  of  the  inhibition;  but,. 
when  the  creditor  had  no  right  of  any  kind  to  pretend  in  the  pro-> 
perty  of  his  party,  the  fraiple  exiftence  of  his  own  debt  excepted,  to  - 
:t  K  v/  (lim  to  lay  fuch  an  extravagant  inj\in£tion  upon  thedebtoi^ 
<u  V  rtue  of  a  fingle  writ  obtained  upon  a  fidlitious  pretence^  feems^. 
10  be  devoid  of  every,  principle  either  inlaw,  equity,  or  reafon.     So  . 
it  is  however ;  our  forefathers  have  admitted  it,  and  we:  mu(i  coa- 
tinue  to  do  fo. 

From  the  1642,  where  Durie's  coHedion  of  decifions  ftbps,  we 
have  no  journal  of  the  proceedings  of  our  fupreme  Court,  until  Lord 
Stair  recommenced  that  neceflary  work,  in  June  1661.     The  Erftc 
decifion  he  notices  upon  the  fubjed,  is  the  iSth  of*  July  1662,, 
Swinton,    A  woman  falling  heir  to  a  perfon  inhibited,  inftantly  fold* 
the  lands,  which  had  become  the  property  of  the  deceased  after  the  ^ 
inhibition..   It  was  objeAed,  that  the  inhibition  was  not  regiftered 
in  the  books  of  the  county  where  the  lands  fold  lay«     ^  The  Lorda 

*  fbund  the  defence  relevant,  that  the  inhibition  could  not  extend  to 
^  the  lands  in  other  (hires  falling  to  the  perfon  inhibited,  quocunquc 

*  titulo;  but  that  the  purfuer  ought  to  have  inhibited  de  novo^  or 
^  publiQied  and  regiftrate  in  that  (hire;  feeing  all  parties  count  them* 

*  felves  fecure  if  no  inhibitions  be  regiftrate  ia  the  (hire  where  the 

*  lands  lie,  without  inquiring  farther/  This  decifion  points  out  a 
material  circumftance  in  the  nature  of  inhibitions,  notwithftanding 
their  prodigious  effects.  Thefe  effeds  are  only  perfonal,  drawn  fjtom. 
a  prohibition  againft  the  individual :  They  expire  with  his  life,  and 
the  heir  (lands  free  from  all  impediments. 

A  few  years  afterwards,  this  material  point  came  more  diredlly 
under  the  cognifance  of  the  Court ;  in  which  we  find  it  denied  that 
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irwas  ever  exprefsly  decided  that  inhibitions  did  reach  lands'acqui- 
red  after  the  execution.  The  anfwer  affords  the  beft  apology  to  be; 
had  for  the  extraordinary  effeft  attributed  to  this  diligence.     *  It  \% 

•  faid,  that  the  prohibition  refpefts  the  perfon  inhibited  diredlly,  and 
•the  lands  but  indiredily,  as  they  belong  to  him';  fo  that  there  is  no* 

•  difference  whether  they  belonged  to  him  before  or  after ;   for  hoc 

•  i^y&  that  they  are  his^^  they  fall  under  the  rcftraint,  and  the  aliena- 

•  tion  thereof  is  to  the  prejudice  of  the  ufer  of  the  inhibition/  Thc. 
nature  of  the  inhibition  is  here  pointed  out  with  a  happy  precifion, 
illuftrative  of  the  true  principles  of  this  writ.  So  far  as  regards  the 
debtor's  property,  it  can  go  no  further  than  to  what  he  is  aiSually 
poffeffed  of  at  the  time ;  quoad futura^  the  prohibition  is  (imply  per- 
fonal.  In  the  fame  manner,  the  obligement  bindmg  or  hypothecate 
ing  a  man's  future  acquifitions,  muft  have  been  fimply  perfonal;  and"* 
there  is  no  other  principle  upon  which  this  effcft  of  the  diligence  of 
inhibition  can  be  founded  with  any  degree  of  probability ;  fbr  al« 
moft  every  word  of  the  prefent  ftyle  cootradifts  the  idea  of  its  ex- 
tenfion  ad  acquirenda.  The  lieges  are  only  prohibited  from  pur- 
chafing  the  lands  pertaining  or  belonging  to  the  debtor  in  defraud  of 
the  creditor.  A  purchafer,  therefore^  of  lands  acquired  after  the 
date  of  the  inhibition  is  not  in  defraud  of  the  ufer  of  it,  who  is  in 
the  fame  fituation  he  (lood  in  at  the  date  of  its  publication.  The 
Lords  exprefsly  found,  that  inhibition  did  reach  to  lands  acquired 
after  their  publication  *. 

The  next  decifion  goes  to  a  point,  which  iii  our  prefent  fyftem  of 
bufinefs  occurs  every  day.  A  depending  adlion,  or  alledgeance  of 
debt,  was  early  found  to  entitle  the  purfuer  to  an  inhibition.  A . 
party  having  executed  an  inhibition  upon  the  dependence,  fubmit- 
ted  his  caufe.  The  ai biters  pronounced  a  decree  upon  the  fubmif- 
(ion  in  favour  of  the  claimant,  formerly  the  purfuer,  who  therefore  • 
infifted  that  his  inhibition  remained  effe<^ual,  but  the  Lords  had  no 

refpefl: . 
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refped  to  the  diligence,  in  regard  no  decree  of  Court  had  followed 
upon  it,  fo  that  the  decree- arbitral  was  confidered  in  no  other  light 
than  a  private  deed*.  When  a  defender  ftands  inhibited,  a  claufe 
ought  to  be  inferted  in  the  fubmiffion,  preferving  the  effed  of  the 
diligence,  but  how  far  that  would  effeft  third  parties,  is  a  queftioa 
ivot  yet  decided.  A  furer  method  would  be  to  referve  power  to  ob- 
tain a  decree  in  the  depending  a£^ion,  notwithftanding  the  decrees- 
arbitral,  and  to  take  a  judgment  in  terms  thereof  accordingly  ;  but 
even  to  this  feveral  objedions  would  occur. 

An  execution  appeared,  which  did  not  mention  a  copy  to  be  left 
at  the  market- crofs  according  to  the  accuftomed  form.  The  ofa^ec* 
tion  was  made  and  fuflained  f.  At  this  period  it  wa6  a  frequent  de« 
vice,  to  grant  deeds  and  obligations  blank  in  the  names  of  the  ere* 
^tor  and  difponee  ;  and  when  an  inhibition  was  executed,  they  at« 
tempted  xo  defeat  it,  by  filling  up  additional  names  or  fums  In  ibe 
blanks  of  the  deeds ;  but  as  often  as  fuch  cafes  occurred,  the  Court 
found  that  all  thefe  operations  were  ftruck  at  by  the  inhibition.  A 
meflenger  in  executing  an  inhibition,  either  omitted  to  give  a  copy 
to  the  party,  or  to  mention  that  fa£i  in  his  execution.  The  execu- 
tion was  delivered  in  thefe  terms,  and  the  meflenger  attempted  to 
fupply  the  omiflion  by  a  marginal  note.  The  Lords  with  great  pro- 
priety found  the  inhibition  null,  and  that  the  delivering  a  copy  wa« 
a  neceflary  folemnity,  which  not  being  contained  in  the  regifter, 
they  would  not  admit  the  fame  to  be  fupplied  by  probation  %. 

By  the  a£t  of  Parliament,  the  inhibition  muft  be  regiftered  within 
forty,  days  after  the  date  of  the  laft  execution  ;  but  it  is  proper  to 
know  wheiher  the  effeA  of  the  execution  takes  place  from  the  exe- 
cution againft  the  lieges,  or  from  the  day  of  the  regiftration.  The 
firft  determination  of  this  point  is  found  in  a  cafe  preferved  by 
Dirleton,  where  the  Lords  found  :    *  That  a  difpofition  being  made 

•  after 

*  Kae  againft  Stewart  Gilmour. — i6th  December  1668,  Frafer  againft  Keith. — 
Stair,  vol.  I.  page  57 1.  f  Napier  againft  Gordon,  Feb.  12.  1670, 
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•  after  inhibition,  but  before  the  regiftration  of  the  fame,    may  be 

•  reduced  ex  capite  inhibitions  ;  feeing  the  execution  of  the  tnhibi* 

•  tion  doth  put  the  lieges  in  mala  fide.     And  after  the  fame  is  com- 
plete,  and  thereby  the  debtor  and  lieges  are  inhibit  to  give  and 

•  take  rights,   the  inhibition  ipfo  momento  thereafter  is  valid  and  per- 

•  fe£l ;  but  refolvitur  ftik  conditioner  if  it  be  not  regiftered  in  due 

•  lime  *.  Mr  Erfkine  informs  us  that  the  rule  laid  down  by  this 
decifion,  is  in  force  at  this  moment ;  but  if  the  cafe  were  again  to 
occur,  we  (hould  be  much  inclined  to  try  the  validity  of  this  doc- 
trine ;  for  it  is  now  an  undeniable  fafl:,  that  notice  of  an  inhi- 
bition is  feldom  or  never  to  be  had  by  publication ;  and  we  are 
entirely  at  a  lofs  to  find  private  juftice  or  public  expediency  in 
allowing  one  man  who  has  voluntarily  brought  his  money  into 
danger,  by  trufting  it  to  the  perfonal  fecurity  of  a  debtor,  to 
throw  his  misfortune  upon  an  innocent  purchafer,  who  means  to 
acquire  the  property  itfelf,  and  is  taught  by  the  law  to  depend  upon 
the  public  records  for  his  iafety.  The  following  decifion  holds  up 
a  cafe,  which  muft  fince  that  time  have  frequently  occurred.  A  cre- 
ditor apprifed  an  eftate  for  feveral  debts  in  his  perfon.  Upon  one 
of  thefe  debts  an  inhibition  had  been  executed  j  and  upon  that  title 
he  brought  a  reduction  of  a  difpofition  granted  by  his  debtor.  The 
purchafer  offered  to  pay  the  debt,  upon  the  ordinary  condition  of 
obtaining  an  affignment.  Now,  the  inhibiter's  other  debts  were  pof- 
terior  to  this  inhibition ;.  fo  that,  had  he  fimply  afligned,  the  affignee 
might  have  immediately  got  back  his  money  by  reducing  thefe  other 
debts  in  the  perfon  of  the  cedent.  He  therefore  very  fenfibly  ob- 
je£ted,  that  he  could  only  be  bound  to  difcharge  in  a  cafe  of  that 
kind,  and  not  to  aflign  to  his  owm  prejudice.  The  Lords  ordained 
the  affignation  to  be  granted,,  with  a  provifo  that  it  fliould  not  be 
made  ufe  of  againfl:  the  other  right  in  the  perfon  of  the  cedent  f. 

Avk 

*  Cruickflbanks  again  ft  Watt,  Feb.  12.  1675. — Noticed- aJfo  by  Stair  of  the  fame 
date.  , 

\  Bruce  againft  Mitchell,  Feb*  11.  1676- 
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An  execution  of  an  inhibition  appeared,  in  which  the  melTenger 
faid,  that  he  had  lawfully  inhibited  the  lieges.  ^  It  was  objeded, 
that  this  execution  did  not  bear  the  public  reading  of  the  letters  at 
the  crofs,  and  crying  three  feveral  oyefles ;  and  that  the  omiflion 
could  not  be  fupplied  by  witnefles.'  The  Lords  found  the  execu- 
tion of  the  inhibition  null  *.  This  was  a  tery  proper  judgment. 
The  diligeiKre  of  inhibition  is  merely  a  creature  of  the  law :  It  is  en- 
tirely compofed  of  forms;  and  if  any  part  of  thefe  be  omitted,  the 
creditor  has  no  title  to  any  benefit  from  the  law.  Before  the  ftatu- 
tory  order  for  regiftration,  the  Whole  force  of  the  diligence  lay  up- 
on the  proclamation.  The  lieges  had  no  other  chance  of  being  ap- 
prifcd  of  their  danger;  and  even  fince  that  time  the  fame  prefump- 
lion  holda  good  for  forty  days  after  tlie  execution. 

When  lawyers  fay  that  a  debt  or  deed  is  reduced  ^^  capite  tnhiln^ 
tionis^  it  is  not  meant  that  the  dead  is  really  void  ;  for,  quoad  every 
other  perfon  but  the  inhibitor,  it  remains  perfedly  fuflScient;  be- 
caufe  redudlions,  ex  capite  inhihitionu^  are,  properly  fpeaking,  de^ 
clarators  ;  importing  no  more  than  that  notwithftanding  the  aliena- 
tion  quarrelled,  th^  inhibitor  (hould  have  accefs  toeifedl  the  lands 
inhibited  for  his  debt  f.  And  for  the  fame  reafon,  it  has  no  effed 
but  from  the  date  of  the  fentence  ;  becaufe  the  deed  of  alienatioa 
by  the  perfon  inhibited  is  not  fimply  void,  but  only  voidable ;  and 
therefore,  in  bygone  rents,  before  the  date  of  the  fentence,  even 
thofe  tn  medio^  and  uplifted  were  found  to  belong  to  the  difponee, 
and  effedable  by  his  creditors  J,  Two  or  three  years  afterwards,  ano- 
ther inhibition  was  produced  in  Court,  bearing  to  be  executed  at  the 
dwelling  houfe  after  feveral  knocks  ;  but  did  not  fpecify  the  num* 
ber  of  Jix  knocks ;  upon  which  the  Lords  found  the  inhibition  ipfi 
jure  null  §.     We  have  heard,  that  in  execution*  at  the  market  crofs, 

pier 

*  Stevenfon  againft  Innes,  July  it.  1676.  t  Jamiary  7,  1680.  Hayagainft 

LaJy  Balgerno.  %  February  i.  1684.  Crich^on  againft  Anderfon« 

§  July  29.  1680^  Hay  againl  Lair  J  of  Purcy. 
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■pier  and  fliore,  a  copy  muft  he  affixed  at  each  of  thefe  places :  A 
party  produced  an  execution,  bearing  a  copy  to  be  affixed  on  the 
xrofs,  without  mentioning  any  copy  being  affixed  on  the  pier.  The 
defe£t  was  objeded  to,  and  the  inhibition  found  null  *.  As  this  di- 
ligence has  extraordinary  confequences,  every  circumftance  of  its 
execution  has  received^ a  judicial  determination.  A  meflenger  had 
omitted  to  mention  that  he  had  made  three  oyefles:  The  Lords  fu- 
ftaiped  the  objedion,  and  annulled  the  diligence  t«  Execution  at 
the  market  crofs,  pier  and  (hore,  is  only  intended  to  reach  thofc  per- 
fons  aduaUjk  out  of  Scotland  at  the  time.  Whenever  there  is  any 
uncertainty  about  a  fad  of  this  kind,  our  bufinefs  is  to  execute  the 
"inhibition  at  the  common  dwelling  place  of  the  party,  at  the  market 
crofs  of  the  fheriffclom  at  which  that  houfe  is  (ituated,  and  at  the 
market  crofs,  pier  and  fliore  $. 

Formerly  inhibitions  were  fuftained  upon  blank  fummonfes,  duly 
'executed,  which  were  held  to  ^ make  a  dependence.  One  of  thefe 
inhibitions  coming  into  Court,  the  purfuer,  confcious  of  the  abfurdi- 
ty,  inferied  his  libel,  and  produced  it  to  fupport  the  inhibition.  The 
Lords  reduced  the  diligence,  as  wanting  a  fufficient  warrant;  but,  ia 
order  to  advertife  the  lieges  of  their  hazard,  they  refolved  to  make  an 
ad  of  federunt,  *  That  inhibitions  ferved  upon  dependencies  fliould 

*  engrofs  the  tenor  of  the  fummons,  oiherwife  Ihould   not  be  fuf- 

*  tained  §;'  but,  as  all  furamonfes  muft  now  be  libelled  before  execu- 
tion, no  fuch  point  can  again  occur. 

Although  inhibitions  are  generally  allowed  of  courfe,  it  is  the 
right  of  the  party  againft  whom  they  are  raifed  without  a  fufficient 
caufe,  to  complain  to  the  Court  to  have  thefe  malicious  diligences 
recalled,  as  abufes  of  the  law,  and  order  of  juftice*  The  Judges  al- 
ways paid  due  attention  to  thefe  applications.     A  liferentrix  abfo- 

lutely 

•  February  22.  1681,  Ewen  againft  Burnet.  t  February  1683,  London 

againft  Trotter,  %  February  22.  1687,  Mufchet  againft  Lord  Mar. 

§  Fountainhall,  December  27,  1698,  Mill  againft  Cockburn^ 
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lutety  fecured  in  her  lands  inhibited  the  proprietor  ;  he  immediater]p^ 
complained,  and  the  Lords  difcharged  the  regittration  of  the  inhibi- 
tion till  it  (hould  be  tried  what  foundation  there  was  for  it  *• 

In  the  beginning  of  this  century,  inhibkions  and  other  diiigences 
came  to  be  obtained  in  a  rery  eafy  nvanner.  Not  fatisfied  with- hai- 
ring them  upon  aftuab  dependencies,  they  weje  not  at  the  pains  cvc» 
of  executing  the  fummons,  but  produced  it  r>gneted  with  the  bill  of 
inhibition.  This  fliameful  practice  foon  received  a  pvoper  check. 
An  obje£kion  was  nvade  to  one  of  them,  that  it  proceeded  upon  a  falfe 
narrative,  as  no  fummons  had  been  executed,  and  confequently  no 
depending  procefs  exifted  jt  the  time  of  raifing  the  irvhibition;  and 
the  Lords  fou^d  the  inhibition  null  t<^ 

By  the  i  Fgth  ad  of  the  7tli'  parliament  of  James  VI.  the  clerk  to 
the  regifter  of  inhibitions  is  ordered  to  fubfcribe  an  atteft  of  the  let^ 
ters  and  executions  being  regiftered  :  Thi&,  in  pradice,  is  done  both 
upon  the  letters  and  upon  the  executions>i  One  o(  the  executions  al 
the  cbarket  crofs  was  objeded  tt),  as  not  marked  or  fubfcribed  by  the 
clerk,  and  the  Lords  fuftained  the  objection  :f :  But,  u{>on  the  mab- 
ter  being  again  brought  bcfbre  tlieir  Lordfhips,  they  altered  their 
opinion,  *  In  refpeft  there  is  no  certification  of  nullity  adjeded  in 

*  the  adt;   and  thereft)re,  though  the  negled  of  the  clerk's  fubfcrip* 

*  lion  might  fubjed  him  to  ccnfure,  the  diligence  (lands  good,  beiag 
^  du^y  recorded,  which  anfwers.  all  the  end  of  the  clerk^s  fubfcrip- 

*  lion  II  /  This  decifion  ought  not  to  betrufted  to ;  and  it  is  our 
bufinefs  to  take  care  that  the  clerk  fhall  always  fubfcribe  the  atteft 
of  regiftration.  Lord  Bankton  adds  upon  this  head,  that,  if  the  iir* 
hibition  be  not  duly  recorded,  the  fame  is  void,  eren  though  the  re- 
gifter book  for  the  year,  whereon  it  was  marked  on  the  back  to  be 
recorded,  was  wanting;  and  cites  for  this  a  decifion,  January  25. 
1745,— Kennedy  §• 

There 

♦  Feb.  15.  r699,  Miirray  againft  KTelly.  f  Nov.  22.  r7i4,  Creditors 

c>f  Rofehill.  %  Feb.  22.  1715.  Sir  Jt)fan  Clerk  againft  Captain  Pl^efton. 

t  June  16.  1727,  Duchcfs  of  Argylc  ag^Moft  M*NieL  §  Vol.  i^p.  ipy. — 126* 
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There  are  fome  actions  where  ihe  libel  Is  general ;  fuch  as  count- 
-and  reckoning,  and  ochers,  in  "which  no  fpecial  fum  or  balance  is 
iibelled  agarinfft  the  defender.  The  hardfhip  and  impropriety  of  ad- 
mitting the  diligence  of  inhibition,  upon  account  of  a  claim  without 
fpecffication,  was  reprefented ;  and  the  defender  contended,  that  ac- 
tions of  that  kind  could  not  be  a  ground  for  the  diligence.  The 
anfwer  given  was,  That  pradlice  admitted  that  mode  of  libelling,  and 
the  law  admitted  inhibitions  upon  every  depending  afVion.  The 
Lords  fuftaincd  the  inhibition  ;  which,  indeed,  for  any  thing  appear- 
ing, ought  not  to  have  been  done.  If  a  purfuer  cannot  fpecify  the 
exa6t  amount  of  his  debt,  he* has  no  right  to  tie  up  his  parties  hands 
by  an  extraordinary  remedy,  which  (hould  only  belong  to  a  certain 
deljt :  However,  fo  it  is  to  this  day;  whether  a  man  is  unjuftly  or 
generally  inhibited,  he  muft  be  at  the  expence  of  an  application  to 
do  himfelf  a  common  piece  of  juftice*. 

An  eftate  was  fold  in  confequcnce  of  a  voluntary  right  from  a 
bankrupt,  and  the  price  about  to  be  divided  among  the  creditors: 
An  inhibiter  attempted  to  reduce  the  falej  but  the  Lords,  with  pcr- 
feft  propriety,   refufed  to  allow  it,  *  In  refpefl:  that  he  could  not  al- 

*  ledge  the  fale  was  at  an  under  value,  and  that  the  price  remained 

*  in  medio  t«' 

It  is  clear,  from  the  nature  and  ftyle  of  this  diligence,  that  it  can 
extend  no  further  than  to  the  exa£l  debt  upon  which  the  inhibition 
is  raifed.  The  debtor  is  to  do  no  deed  which  may  prejudge  the  com* 
plainer  *  anent  the  fulfilling  to  him  of  the  obligation^  decree^  or  pr$cefs^ 

*  produced  to  the  Lords^  Prom  this  it  follows,  th^t  an  inhibition, 
ufed  upon  a  bond,  can  go  no  further  than  the  debt  and  annualrents 
therein  contained;  Confequently,  the  efFeds  of  a  bond  of  corrobo- 
ration, fo  far  as  regards  the  accumulation  of  the  debt,  will  be  cut  off 
by  a  fecond  inhibition  intervening,  at  the  inftance  of  another  credi- 

3  0^2  tor. 

•  November  1722,  Competition  of  Creditors  of  Tofts. 

f  February  i.  1739,  Car lylc  againft  the  Truftccs  of  MatUitfon*s  Creditor?. 
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tor  *.  Thia  point  is  eftabliftied  by  repeated  decifions*  WBcre^ 
therefore,  a  debt  is  fecured  by  an  inhibition,  and  afterwards  Gorro«* 
borated,  if  the  fuip  be  confiderable,  the  fecurjs  method  would  be  ta 
execute  a  fecond  inhibition  upon  the  bond  of  corroboration ,  which> 
would  at  lead  fecure  the  accumulations  againft  all  pofterior  credi- 
tors. 

When  an  inhibition  is  executed  againft^  a  man  redding  in  a  diffe- 
rem  part  of  the  country  from  that  in  which  his  ordinary  dwelling^ 
houfe  is  fituated,  it  is  to  be  confidered  whether  he  has  lived  in  that 
place  forty  days;  for  that  fpace  conftitutes  a  domicile  in  the  fpot  of 
his  prefent  refidence;  and  therefore  the  inhibition  muft  be  publi(hed 
at  the  market  crofs  of  the  head  borough  of  the  county  where  he 
lives  at  the  time.  This  was  the  next  point  in  the  bufinefs  deter* 
mined  by  the  Court.  It  was  objeded,  *  That  an  inhibition  record^ 
^  ed  in  one  jurifdidtion  was  not  effcdual  as  to  lands  in  another  ;  but: 
*^that  publication  muft  neceflarily  be  at  the  head  burgh  of  the  jurif- 

*  didion  where  the  party  dwdls  for  the  time;,  and  that  in  no  cafe- 
^  is  it  regular  to  execute  an  inhibition  perfonally  at  a  debtor's  dwelU 

•  ing  houfe  within  one  jurifdidion,  and  againft  the  Heges  at  the  mer- 

•  cat  crofs  of  another.*  The  Lords  fuftained  the  objedion  to  the  in- 
hibition, that  the  fume  was  not  publiflied  within  ihe  jurifdidioa 
where  the  debtor  lived  at  the  time  of  executing  f . 

A  debtor  poflefled  of  a  good  eftate,  thought  himfelf  entitled  to* 
complain  of  an  inhibition  beihg  execute  againft  him,  as  his  circum* 
ftances  were  unqueftionably  good.     But  *  the  Lords  refufed  to  recal 

*  the  inhibition,  being  of  opinion^,  that,  let  a  man's  circumftances  be 
^  what  they  will^  an  inhibition  againft  him  could  not  be  flopped, 

•  when  ufed  for  a  liipiid  debt.     The  more  folvent  the  debtor  is,  the 

*  lefs  excufable  is  the  deferring  payment ;  by  procuring  which,  in- 
^  bibition,  imprifonment,  and  other  legal  compulfuors,  have   been 

•  contrived/ 

•  June  27.  1745,  Rutherford  againft  Stewart. 

t  Ju^y  27*  I745>  Dunbar  againft  the  Creditors  of  Grangehtir. 
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•  contrived/  The  purfuer  had  been  encouraged  to  this  point  by  a 
determination  of  the  Judges,  given  in  the  cafe  of  the  Royal  Bank  in 
July  1728;  but,  though  the  debt  claimed  againft  the  Bank  was  a 
juft  one,  the  inhibition  appeared  to  be  malicious,  as  the  credit  of  the 
Company  was  fully  and  completely  known  and  eftablifhed. 

The  next  decifion,  which  regards  the  matter  of  execution,  feems 
flatly  to  contradid  the  cafe  of  Dunbar,  determined  in  July  1745.  An 
inhibition  had  been  perfonally  executed  againft  a  debtor  at  Edin- 
burgh, who.  commonly  refided  at  Banff;  and  the  letters  were  pu- 
bliihed  at  the  market  crofs  of  BanflF.  This  inhibition  was  objected 
to,  becaufe  it  had  not  been  executed  at  the  market  crofs  of  Edin- 
burgh, where  the  debtor  refidcd  at  the  time.  The  Lords  repelled  the 
objedlion.  In  the  cafe. of  Dunl>ar,  the  Judges  found,  that  the  inhi- 
bition muft  be  publiflied  at  the  market  crofs  of  the  debtor's-  refidencc 
for  the  time^  in  preference  to  that  of  his  ordinary  domicile  ;  and,  on 
the  very  next  occafion,  they  find,  that  the  ordinary  domicile  was 
preferable  to  the  occafional  refidence:  Nay,  Lord  Kilkerran  hints, 
that  it  was  not  thought  clear  that  publication  at  the  laft  place  would 
not  have  been  liable  to  objedion;  which  is  juft  telling  us  that  either 
way  will  do,  and  yet  both  are  doubtful.  How  is  a  pradlitioner  to 
condu<^  himfelf  upon  a  matter  of  this  kind,  between  the  abfolute 
and  occafional  refidence  of  his  party?  If  his  information  be  not  very 
explicit,  his  only  method  is  to  publifti  at  both  market  crofles,  and 
regifter  letters  in  both  counties,  or  in  the  general  regifter.  In  the 
fame  procefs  another  point  occuired,  which  it  is  material  to  attend^ 
to.  An  inhibitor,  forty  days  after  the  firft  publication  of  his  inhibi- 
tion, difcovered  that  his  debtor  was  poffefTcd  of  lands  in  Sutherland- 
and  Murray;  he  therefore  publifhed  it  again  at  the  market  crofles 
of  Sutherland  and  Murray.  This  was  objected  to,  and  the  objedion- 
fuftained;  *'In  refpedl  of  the  exprefs  diredions  of  the  adl  119th, 
*^ parliament  158 1,  which  requires  no  publication  at  any  other  crofs- 

•  than  that  of  the   head  burgh  of  the  fhire  where  the  party  dwells, 

•  and  regiftration  within  forty  days  thereof  j  and  enads,  that,  where 

•he 
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*  he  has  lands  in  another  (hire,  the  inhibition  be  reglftcred,  withrn 

*  the  fame  forty  days,  in  the  books  of  the  faid  fliirc  *.  The  fame 
queftions  came  foon  after  under  the  cognifance  of  the  Court  in  an- 
other fhape.  When  a  debtor  happened  to  be  out  of  the  kingdom, 
the  pradlice  was  to  execute  the  inhibition  againft  the  lieges  at  the 
market  crofs  of  Edinburgh,  pier  and  ftiore  of  Leith,  as  weli  as  againft 
himfelf;  but  this  pradlice  was  not  uniform ;  for  fometimes,  when  the 
party  had  a  known  refidence  in  the  country,  inhibitions  were  exe- 
cuted at  the  market  crofs  of  the  jurifdidion  in  which  his  dwelling 
houfe  was  fituated.  In  this  manner  an  inhibition  happened  to  be 
executed  againft  Sir  Alexander  Murray  of  Stenhope  j  and,  in  the 
ranking  of  his  creditors,  the  diligence  met  with  the  objedion,  that, 
by  the  pradice,  all  edldtal  executions  for  publication  were  made 
againft  the  lieges  at  the  market  crofs  of  Edinburgh,  pier  and  fliore 
of  Leith,  when  the  party  is  out  of  (he  kjpgdom.    *  The  Lords  re- 

*  pelled  the  objedlion  f.'  To  this  decifion  Lord  Kilkerran  has  been 
pleafed  to  add  fome  obfervations :  But  his  opinion  is  in  dired  con- 
tradidion  to  the  decifion  of  Dunbar,  and,  indeed,  it  is  not  eafily  un- 
derftood.     His  Lordfliip  fays,  *  That  though  a  man  refide  at  Edin- 

*  burgh  or  Glafgow  a  fufiicient  time  to  conftitute  a  domicile,  yet  the 

*  execution  of  the  lieges  muft  he  at  Orkney,   or  wherever  his  ordi- 

*  nary  refidence  isJ*  In  faft,  we  all  tnow  that  thefe  executions  an- 
fwered  very  little  purpofe  any  where ;  and  therefore,  all  reafoning 
upon  their  fuppofed  effedslead  to  error;  for  the  law  has  bound  the 
lieges  in  general  io  the  form  of  the  j)ublication  j  and  therefore,  no 
one  part  of  the  people  have  a  better  right  to  bear  it  than  another: 
But  what  are  we  to  make  of  the  diftindion  between  an  ordinary 
and  extraordinary  place  of  refidence;  for  the  only  idea  which  the 
law  gives  us  of  the  conftitution  of  a  domicile,  is  an  aflual  change  of 
the  former  refidence  to  the  latter ;   and  in  this  confufion  we  know 

no 


•  Dec.  1748,  Creditors  of  Kinminnity  againft  Inncs, 

f  Feb.  2.  1750,  Creditors  of  Sir  A.  Murray  againft  the  Earl  of  March. 
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no  remedy  bat  that  already  mentioned,  the  publication  in  both ;  and 
that  where  the  party  is  out  of  the  kingdom,  as  well  as  when  he  1% 
in  it.  This  decifipn  only  gives  birth  to  a  number  of  new  difficul- 
ties :  For  example,  what  is  to  be  done  where  a  man  has  no  known 
or  ordinary  dwelling  houfe,  and  yet  is  out  of  the  kingdom  I  Surely 
the  market  crofs  of  Edinburgh  is  the  only  place  where  fuch  an  inhi'- 
bition  can  be  publifhed  i  although  it  would  certainly  be  more  fafe 
to  publiflx  it  both  at  the  market  crois  of  Edinbtirgh,  and  at  the  mar- 
ket crofs  of  the  county  where  his  lands  lay.  It  is  true  that  the  ftyk 
does  not  bear  an  exprefs  warrant  for  inhibiting  the  lieges  at  the 
market  crofe,  pier  and  (hore.  It  will  follow  as  a  direct  confequence, 
that  the  lieg.e8  out  of  the  kingdom  cannot  be  inhibited;  and,  confe- 
quently,  that  any  of  them  may  fafely  contrad  with  their  own  coun^ 
trymen  abroad,  and  plead  the  above  decifion  in  their  favour.  On 
the  other  hand,  it  is  to  be  confidered,  that  pradice  alone  introduced 
the  inhibiting  of  the  debtor  at  the  market  crofs,  pier  and  fliore;  and 
ihe  fame  cuftom  has  alfo  introduced  the  publication  againft  the  lieges 
at  thefe  places  }  confequently^  both  cuftoms  fhould  be  held  equally 
good. 

As  this  fVngular  diligence  did  not  afied:  moveables,  it  followed 
that  it  did  not  reach  to  th«  bygone  annualrents  upon  heritable  fdl> 
j«e£ts,  becaufe  thefe  are  moveables  falKng  to  executors  ;  but  the  ef- 
fc&  of  the  inhibition   ia  not  regulated  by  the  fimple  diftindion  of 
heritable  and  moveable.  There  are  fcveral  things  heritable  in  a  ftri£t 
ienfe  which  are   not  reached  by  inhibition  ;  fuch  as  heritable  bonds 
upon  which  no  infeftm^nt  has  followed,   and  bonds  fecluding  exe- 
cutors, &c.     Chaners,  difpoHtions^  and  other  rights  to  land,  are 
reached  by  this  diligence,    though   no  infeftment  followed  upon 
them  ;.  and  even   heritable  bonds  upon-  which  infeftment  has  folr 
lowed,  though  rendered  moveable  by  requifuion  or  change,  are  ftill 
In  the  fame  predicament.     It  is  material^  therefore,  for  us  to  know 
the  exad  criterion  which  eftablifhed  this  diftindion.     A  cafe  came 
before  the  Court  relative  to  inhibition,  which  in  a  great  meai'ure  de- 
termined 
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tcrmined  this  material  point.  A  creditor,  in  virtue  of  an  heritable 
bond  upon  the  eftate  of  Langton,  by  a  deed  in  the  1732,  conveyed 
the  annualrents  of  an  heritable  debt  due  from  the  1743.  This  con- 
veyance was  fought  to  be  reduced  upon  an  inhibition  executed  in 
the  1730;  and  the  Lords  upon  a  hearing  unanimoufly  founds  *That 
^  the  conveyance  was  not  afFeded  by  the  inhibition/  Another  ob- 
jeftion  occurred  againft  the  fame  inhibition  ;  the  bill,  it  feems,  was 
paffed  upon  produdion  of  letters  of  horning,  without  the  grounde 
of  debt ;  and  the  letters  bore,  *  hecau/e  the  Lords  had  fun  the  tetters 

*  of  horning^  Lord  Kilkerran  tells  us,  *  That  the  Court  was  inclined 

*  to  have  fuftaincd  the  objedion,   as  there  is  no  other  legal  ground 

*  for  an  inhibition,  but  either  a  decree,  a  liquid   inftruQion  of  the 

*  debt,  or  a  fummons  executed  ;  but  a  horning  is  neither:  A  creditor 

*  may  have  got  payment  of  his  debt,  and  not  delivered  up  the  horn- 
^  ing ;  and,  by  the  fame  rule,  an  inhibition  might  proceed  upon  a 
^  caption  ;  but  no  interlocutor  was  pronounced  upon  it,  as  unnecef^ 
^  fary,  after  having  found  the  inhibition   ineffedual,  even  if  it  had 

*  been  formal  *.'  This  point  came  again  before  the  Court  in  the  17 $1* 
Falconer  reports,  that  it  was  pled  in  fuppori  of  the  inhibition^  *  That 

*  a  horning,  which  coufd  not  have  been  got  without  a  bond,  is  evi* 
^  dence  of  the  debt.  Inhibitions  pafs  on  decreets  without  their 
^  grounds  on  fummonfes;  and  againft  heirs  on  general  charges.    Up« 

*  on  this,'  continues  he,  *  it  was  obfcrved  by  the  Court,  that  pradlice 

*  only  determined  on  what  foundation  this  diligence  might  proceed, 

*  as  it  was  difficult  to  know  on ~ what  principles  this  was  fettled  at 
^  firft  t-'  This  pradice  was  a  very  bad  one.  Tlie  decifion  is  not 
to  be  trufted  to,  for  the  very  good  reafon  mentioned  by  Lord  Kil- 
kerran ;  and  it  is  not  fuppofed  that  an  inhibition  of  this  kind  would 
now,  as  it  was  then,  be  fupported. 

The 


•  June  15.  1750,  Scott  againft  Coutcs  and  others. 
\  July  3.  1751,  Scott  againft  Cretlitors  of  Langton< 
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The  ftyle  of  the  letters,  among  other  alienations,  particularly  pro- 
hibits that  of  tacks;  but  by  thi-s  it  is  not  to  be  underftood  that  a 
landholder  is  incapacitated  from  granting  leafes  of  his  eftate ;  for 
thefe  are  not  fales,  but  ads  of  adminiftration.  The  meaning  of  the 
letters  is,  that  a  tackfman  fliall  not  alienate  his  leafes  to  the  preju- 
dice of  his  creditor ;  for  leafes,  with  us,  are  ranked  amongft  abfolutc 
immoveables;  and  therefore  their  alienation  is  exprefsly  (truck  at  by 
the  diligence  of  inhibition. 

After  this  prohibitory  writ  came  to  be  currently  iflued  irpon 
depending  adions  and  undetermined  claims,  it  came  alfo  to  be 
•granted  upon  bills,  and  other  grounds  of  debt,  without  putting 
-them  even  upon  record.  This,  indeed,  generally  happens  when 
'the  inhibition  is  applied  for  before  the  term  of  payment  of  thefe 
debts,  and,  confequently,  before  the  creditor  be  entitled  to  a  decree 
of  regiftration.  Such  inhibitions  may  be  either  (lopped  or  recalled, 
unlefs  the  creditor  can  point  out  a  change  of  circumftances  in  the 
debtor,  entitling  him  to  fuch  a  preventative  remedy.  The  change, 
in  law  language,  is  expre(red  by  the  phrafe  vergens  ad  inopiam. 

We  have  heard  that  the  inhibition,  being  only  perfonal  to  the 
debtor,  falls  at  his  deceafe ;  and  that  the  heir  is  at  liberty  to  fell,  un- 
lefs the  diligence  be  renewed  againft  him.  It  is  neceflfary  therefore 
to  know  how  this  is  to  be  moft  effedually  done.  Every  heir  may 
either  accept  or  renounce  the  fucceffion  falling  to  him  by  the  death 
of  any  of  his  predece(Fors,  as  he  finds  it  moft  fuitable  to  his  intereft. 
For  this  purpofe,  the  law  allows  him  a  year  for  deliberation ;  within 
which  no  procefs  can  proceed,  or  execution  pafs  againft  him.  As 
the  heir  is  not  debtor  in  the  obligation,  he  cannot  be  inhibited  upon 
a  deed  with  which  he  has  no  apparent  connedion :  The  debt  muft 
be  conneded  with  him  by  a  fummons;  which,  being  duly  executed, 
•gives  ground  for  inhibiting  upon  the  dependence.  Anciently,  it  was 
not  allowable  to  execute  a  fummons  within  the  year  of  deliberation  ; 
but  it  may  now  be  done,  provided  the  day  of  appearance  falls  with- 
out the  year.     But  it  may  be  uncertain  whether  the  peifon  inhibited 
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be  legal  heir  or  not,  or  whether  or  not  he  may  renounce.  If  Re 
docs  fo,  no  perfonal  decree  can  go  out  againft  him  ;  and,  as  the  ef- 
fe<3:  of  all  inhibitions  upon  depending  anions  refts  upon  the  decree^ 
if  none  be  recovered,  the  inhibition  falls  to  the  ground.  The  firft 
ftep  againft  an  heir,  in  the  recovery  of  a  debt,  is  to  charge  him  to- 
enter  within  forty  days,  in  virtue  of  letters  of  general  charge.  The 
charge  to  enter  upon  thefe  letters  was  admitted  not  to  be  a  purfuit 
or  execution,  but  a  ftep  preparatory  to  it ;  and  therefore  the  heir 
was  allowed  to  be  charged  to  enter,  within  the  year  of  deliberation. 
As  a  fummons  could  not  be  executed  in  that  time^  creditors  thought 
of  inhibiting  apparent  heirs  upon  the  general  charge,  holdrng  that 
to  be  a  dependence  againft  them.  This  was  contrary  to  the  prin- 
ciple of  allowing  the  genera!  charge  itfcif ;  but  the  Lords,  influenced 
by  the  idea  of  expediency,  inclined  to  fuftain  thefe  inhibitions,  be- 
caufe  the  heir  might  otherwife  difappoint  or  defraud  the  predecef-* 
for's  creditors ;  which  was  a  ftretch  made  againft  the  intendment  of:" 
the  general  charge,  and  in  contradidion  to  its  form.  Thefe  letters- 
never  fpecified  the  debt :  They  only  ftated,  in  general,  that  the  com* 
plainer  had  fundry  claims  and  adlions  to  purine  againft  the  eftate  of 
the  deceafed,  from  which  he  ftood  prevented  by  the  heir  lying  out 
unentered.  This  fixed  ftyle  proved  that  the  general  charge,  the 
creature  of  a  particular  ftatute,  was  never  meant  to  found  any  dili- 
gence, or  ferve  any  other  purpofe  than  what  that  ftatute  diredled ; 
and  it  was  leaft  of  all  fitted  to  the  inhibition :  When,  therefore,  the 
objedion  came  to  be  made,  the  Lords  annulled  the  inhibition,  pro- 
ceeding upon  a  common  general  charge ;  nor  would  they  admit  the 
anfwer,  that  the  debt  ftood  particularifed  by  the  confequent  fummons  *. 
Our  lawyers  foon  underftood,  and  profited  by  this  diftin£tion.  A 
general  charge,  in  which  the  debt  was  fpecially  libelled,  came  to 
be  tried,  which  was  accordingly  fuftained  t«     When,  therefore,  we 

intend 

•  June  25.  1706,  Davidfon  againft  Randal, 
f  Feb.  17.  17 131  Livingfton  againft  Forreft. 
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ibrend  to  inhibit  an  heir  upon  a  p;enera1  charrre,  we  mud  be  careful 
to  recite  the  debt,  or  debts,  in  the  fame  manner  as  they  are  done  in 
any  other  diligence ;  and  we  may  add  the  general  words,  that  the 
complainer  has  fundry  other  adions  and  claims.  An  inhibition  up* 
on  a  general  charge,  againft  an  apparent  heir,  is  thought  to  be  pre- 
ferable to  that  upon  a  common  fummons;  becaufe  the  heir  cannot 
be  inhibited  properly  within  the  year  of  deliberation  upon  a  com- 
mon fummons;  and  therefore  the  inhibition  upon  the  general  charge 
fecuies  againft  his  deeds  in  the  mean  time;  and,  if  the  fummons  be 
not  called  in  Court  within  a  year,  the  inftance  falls,  and  the  inhibi- 
tion with  it,  whereas  the  other  remains  good,  and  takes  full  efFedt 
both  on  the  eftate  oi  the  anceftor  in  the  mean  time,  and  the  proper 
cftate  of  the  heir  himfelf,  fo  loon  as  he  enters  to  his  predeccflbr's.  * 
We  have  now  endeavoured  to  give  a  detail  of  the  pradlice  in  the 
matter  of  inliibition.  It  will  no  doubt  be  obferved  that  we  have 
faid  nothing  upon  a  very  material  point,  the  efiecl  which  this  dili- 
gence has  in  the  ranking  of  creditors.  To  enter  upon  that  diftiui^ 
branch  of  bufinefs  would  at  prefent  lead  us  greatly  too  far  :  It  is  re- 
ferved  for  the  proccfs  of  ranking  and  fale,  which  well  deferves  a  title 
for  itfelf.  In  the  mean  time,  we  take  leave  of  the  prefent  fubjcifl 
with  a  few  words  relating  to  the  difcharging,  or,  as  it  is  termed, 
purging  the  inhibition.  This  is  done  by  a  fimplc  difcharge  of  the 
debt  and  diligence,  containing  the  ufual  claufe  of  rcgiflration.  The 
inhibition  and  regiftration  is  always  fpecially  recited  in  the  difcharge, 
which  is  generally  rcgiftered  in  the  books  of  Seffion,  in  order  that 
it  may  be  pointed  out  at  any  time,  to  balance  the  record  of  the  dili- 
gence. It  is  certainly  a  very  great  defed  that  the  fame  regifter  does 
not  take  in  both  the  inhibition  and  the  difcharge,  whereby  a  kind^ 
of  charge  and  difcharge  might  eafily  be  kept  with  refped  to  the  in* 
hibitions  againft  the  landed  intereft  of  Scotland. 
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